Digitized  by  tine  Internet  Archive 

in  2007  with  funding  from 

IVIicrosoft  Corporation 


http://www.archive.org/details/courtofkingsbench07greaiala 


REPORTS 


o» 


CASES 

ARGUED  AND  DETERMINED 


IN     THE 


With  Tables  of  the  Names  of  the  Cases  and  Principal 

Matters. 


By  EDWARD  HYDE  EAST,  Esq. 

OF      THE     INNER      TEMPLE,      BARRISTER      AT     LAW. 


Si  quid  novisti  rectius  istis, 
Candidus  imperti;  si  non,  his  utere  ineciim.  Hor, 


VOL.  VII. 

Containing'  the  Cases  of  Michaelmas,  Hilary,  Easter,  and 
Trinity  Terms,  in  the  46th  Year  of  Geo.  III.  1805—1806. 


LONDON: 
PRINTED  FOR   JOSEPH   BUTTERWORTH  AND  SON; 

LAW-BOOKSELLERS,   43,    FLEET-STREET  J 

AND  JOHN  COOKE,  ORMOND.QUAY,  DUBLIN. 
1815. 


c 


B.  Bensley, 
Bolt  Court,  Fleet  Street, 


JUDGES 


OF   THE 


COURT   OF   KING'S  BENCH, 

During  the  Period  of  these  REPORTS. 

Edward  Lord  Ellenborough,  C.  J. 
Sir  Nash  Grose,  Knt- 
Sir  SouLDEN  Lawrence,  Knt. 
Sir  Simon  Le  Blanc,  Knt. 

ATTORNIES-GENERAL. 

The  Honorable  Spencer  Perceval. 
Sir  Arthur  PiGGOTT,  Knt. 

SOLICITORS-GENERAL. 

Sir  VicARY  GiBBs,  Knt, 
Sir  Samuel  Romilly^  Knt. 


A2 


A 


TABLE 


NAMES   OF  THE   CASES 


REPORTED  IN  THIS  VOLUME. 


N.B.    The  Cases,  the  Names  of  which  are  printed  in  Italics,  are  printed 
or  cited  from  MS.  Notes. 


A 

PAGE 

ALLERTON,  Sedgwick  v 542 

Anderson,  v.  The  Royal  Exchange 

Assurance  Company 3S 

Atty,  Dawson  v 367 

B 

Bankrupt,  Commissioners  of.  Rex  v.  92 
Barmby  in  the  Marsh,  Inhabitants 

of.  Ilex  V 3S1 

Barns,  Starey  v 435 

Barrow,  Macartney  v 437 

Bartsch,  Kitchen  v 53 

Basten,  tj.  Butter 479 

Beer,  Dale  v 333 

Binegar,  Inhabitants  of.  Rex  v.  . .  377 
Birmingham    Canal    Company    v. 

Ilawkesford    371 

Board  v.  Parker     47 

Boaton,  Kin^r  v 481 

Bradley,    Wyrley    and    Essington 

Canal  Company  r 3CS 

Bradbhaw  v.  Saddington 94 


,PAnE 

Broom,  v.  Davis. . 480 

Broome  v.  Robinson 339 

Brown  v.  Rawlins     409 

Browning,  Hovil  v 154 

Bullard,  Rhodes  v IIG 

Bury,  Haddock  v 23G 

Butter,  Basten  v 4/9 

C 

Carey,  Turner  v 60/ 

Chantler,  Newton  v 138 

Chippendale  v.  Tomlinson 57 

Chmricarde,  Earl  of,  v.  Stokes    . .  51 G 

Cnbham,  Lane  i' 1 

Commissioners    of     tlie    London 

Court  of  Requests,  Rex  v 292 

Commissioners  of  Sewers  for  So- 
merset, Rex.  V 71 

Cooke,  Doe  d.  Everett  v 269 

Cormack  v.  Gillis 480 

Crisp,  Rex  v 389 

Crosse  v.  Smith     246 

Dale 


fl 


TABLE  OF  THE  CASES  REPORTED. 


PAGE 

Dale  V.  Beer 333 

Dancer,  Doe  d.  Tempest  v 322 

Danvers,  Doe  d.  Cooke  r 299 

Davies,  M'Combie  v 5 

Davis  Broom  v 480 

Davis,  Roe  d.  West  v 363 

Dawson  v.  Atty     367 

Deshons  r.  Head 383 

De  Willott,  Spenceley  v lOS 

Dixon,  Stammers  v 200 

Dobson,  Rex  v 218 

Doe  d.  Everett  v.  Cooke 269 

— —  d.  Tempest  v.  Dancer 322 

— —  d.  Cooke  r.  Danvers   299 

^  ■       d.  Vernon  r.  Vernon 8 

— —  d.  Ld.  Bradford  r.  Watkins     551 
Duffit  V.  James 480 

F 

Field,  Hodgson  v 613 

Forse,  Zk)uch  v 186 

Freeland  v.  Glover    457 

G 

Gamble,  Stead  v 325 

Gill,  Ex  parte   376 

Gillis,  Corhack  v 4S0 

Gladstone,  Sharp  r 24 

Glover,  Freeland  v 457 

Gooch,  Wardel  v 5S2 

Gordon,  Parker  v 385 

Gould  V.  Holmstrom     580 

Gratrix,  Milne  v 60S 


Haddock  v.  Bury 

Hadfield,  Rushforth  v 

Ilanning,  Trent  v 

Hargreaves,  Thornton  v 

JIawkesford,    Birmingham     Canal 

Company  v 

Head,  Deshons  r 

Hinde  v.  Whitehou«e    

Ilodding  V.  Warr.ind    

Hodgson  V.  I'icld 


236 

224 

97 

544 

371 
383 


50 
613 


PAeK 

HoUingshead  v.  Walton 485 

Holmstrom,  Gould  r 580 

Hooper,  Lloyd-tJ 624 

Hopkins,  Rex  v 579 

Horn  V.  Horn 529 

Hornby,  Weld  v 195 

Homcastlc  v.  Saart 400 

Hovil  V.  Browning 154 

Hovil  V.  Pack 164 

I,  J 

James,  Duffit  v 480 

Iggulden  V.  INIay   , 237 

Johnson,  Macmichael  v 50 

Johnson,  Rex  v 65 

Johnson,  Richmond  v 583 

Ipswich,  Bailiffs  of.  Rex  v 84 

K 

King  v.  Bosto7i 481 

King,  Ex  parte 91 

Kinnaird,  Lord,  v.  Lyall 296 

Kitchen  v.  Bartsch 53 

Knublej',  \\^ilson  v 128 


Lane,  v.  Cobham 1 

Leigh,  Inhabitants  of.  Rex  v 539 

Line  V.  Lowe 330 

Lloy(/  V.  Hooper 624 

London  Court  of  Requests,  Com- 
missioners of,  Rex  V 292 

Long Buckby,  Inhabitants of,Rex  v.     45 
Lonsdale  Earl,  the  Case  of  ... .    371,  2 

Lowe,  Line  v 330 

Lubbock  V.  Potts 449 

Lundie  v.  Robertson 231 

Lyall,  Kinnaird,  Lord  t 296 

IM 

Macartney  v,  Barrow 437 

M'Combie  v.  Davies 5 

Macmichael  v.  Johnson 50 

Maginnis,  Orr  v 359 

May.  Iggulden  v 237 

Mearns^ 


TABLE  OF  THE  CASES  REPORTED. 


^ 


PAGE 

Mearns,  Scholey  v.. 148 

Mersham,  Inhabitants  of.  Rex  v...  167 

Milne  tJ.  Gratrix 608 

Morgan  v.  Richardson 482 

«Moseley  v.  Stonehouse 174 

N 

JNewton  v.  Chantler 138 

Nokes,  Stiles' I' 493 

O 

Orr  V.  Maginnis 359 

Oxford,  Bishop  of,  Rex  v....,  345,600 

P 

Pack,  Hovil  v 164 

Parker,  Board  v 47 

Parker  v.  Gordon 385 

Patterson,  Robertson  v 405 

Payne  v.  Whale 274 

Perks  V.  Severn 194 

Potts,  Lubbock  v 449 

Powell,  Toms  r 536 

R. 

Randal  v.  Randal SI 

Rawlins,  Brown  v 409 

Rawlings,  Roe  d.  Brune  v 279 

Rex  V.  Bankrupt,  Commissioners 

of, 92 

— —  V.  Barmby  in  the  Marsli,  In- 
habitants of   3SI 

■  V.  Binegar,  Inhabitants  of  . .  377 

V.  Crisp 389 

V.  Dobson 218 

V.  Hopkins    579 

V.  Johnson 65 

V.  Ipswich,  Bailiffs  of S4 

V.  Leigli,  Inhabitants  of  ... .  539 

V.  London  Court  of  Requests, 

Commissioners  of 292 

r.  Lon'j:  Buckbv,  Inliabitants 


of. 


45 
1G7 
600 


—  V.  3Iersliam,  Inhabitants  of 

—  V.  Oxford,  Bishop  of .  .  . .  3  li 

—  V.  llickinghall    Inferior,    In- 

habitants of 373 


PAGR 

Rex  V.  Rushall,  Inhabitants  of  . .  47L 
— — —  V'  Sewers,  CommissioHers  of, 

for  Somerset ,     71 

r.  Stafford,  M.  of 5^1 

-■      V.  Staffordshire,  Justices  of. .   549 
— —  V.  Topsham,  Inhabitants  of. .  466 

. V.  Ward 34X 

n V.  Watson 21-^ 

■         V.  Whitstable   Company    of 

Free  Fishers 353 

— —  V.  Winton  Bishop,  Commis- 
sary of 573^ 

V.  Woodcock 145 

V.  York,  West  Riding,  laha- 

habitantsof 588 

Rhodes  v.  Bullard 116 

Richmond  v.  Johnson    583 

Richards,  Salt  v 111 

Richardson,  Morgan  v 482 

Richardson,  Turner  v 335 

Rickinghall  Inferior,  Inhabitants 

of.  Rex  v. 373 

Itob'msou,  Broome  v 339 

Robertson,  Lundie  v 231 

V.  Patterson 405 

Roe  d.  West  r.  Davis   36S 

d.  Brune  v.  Rawlings 279 

d.  Child  r.  Wright   259 

Royal  Exchange  Assurance  Com- 
pany, .Anderson  v 38 

Rushall,  Inliabitants  of.  Rex  v.  ..    471 
Rushforth,  v.  Hadfiekl 224 

S 
Sr.ddington,  Bradshaw  v.  . .  .7. .  .7     9^ 

Salt  I".  Richards Ill 

Scholey  v.  Mearns 143 

Schulenburgh,  Spenceley  v 357 

Sedgwick  V.  Allerton 542 

Severn,  Perks  v 194 

Sewers,  Commissioners  of,  for  So- 
merset, Ilex  V 71 

Sharp  V.  Gladstone    24 

Smith,  Crosse  v 246 

Spenceley 


■nil 


TABLE  OF  THE  CASES  REPORTED 


PAGE 

Spenceley  v.  De  Willoft 108 

. V.  Schulenburgh 357 

Stafford,  Marquis  of.  Rex  v 521 

Staffordshire,  Justices  of.  Rex  v.  . .  549 

Stammers  v.  Dixon 200 

Star'ey  v.  Barns 435 

Stead  V.  Gamble 325 

Steele,  Swanr 210 

Stiles  V.  Nokes 493 

Still  V.  Walls 533 

Stonehouse,  Mosely  v I74 

Stokes,  Clanricarde,  Earl  of,  v.  . .  516 

Strachey  v.  Turley 507 

Suart,  Horncastle  v 400 

Sutton  V.  Wheeley 442 

Swan  V.  Steele 210 

T 

Thornton  v.  Hargreaves 544 

Tomlinson,  Chippendale  v 57 

Toms  c.  Powell 536 

Topsham,  Inhabitants  of.  Rex  v. .  466 

Trent  v.  Hanning 97 

Turner  v.  Carey 6O7 

Turner  v.  Richardson 335 

Turner,  Strachey  v 507 

V 

Vernon,  Dge  d.  Vernon  v 8 


FAOS 


W 


Walls,  Still  V 533 

Walton,  Hollingshead  v 485 

Tf^ard,  Rex  v 34y 

Wardel  y.  Gooch 582 

WaiTand,  Hodding  v 50 

Watkins,  Doe  d.  Lord  Bradford  v.  551 

Watson,  Rex  v 214 

Wheeley,  Sutton  v 442 

Weld  V.  Hornby 195 

Whalt,  Payne  v 274 

Whitehouse,  Hinde  v 558 

"V\Tiitstable  Fishermen,  Rex  v. . . .  353 

Willes,  Wilson  v 121 

Wilson  V.  Knubley 128 

Wilson  V.  Willes 121 

Winton,     Bishop's     Commissary, 

Rex  V 573 

Woodcock,  Rex  v 146 

Wright,  Roe  d.  Child  v 259 

Wyrley  and  Essington  Canal  Com- 
pany V.  Bradley 368 

Y 

York,  West  Riding,  Inhabitants  of, 

Rexv 588 

Z 

Zouch  V.  Forse 186 


CASES 


C      A      S      E      S 

ARGUED  AM)  DETERMINED 

IN  THE  ^805. 

COURT  OF  KING  S  BENCH, 

IN 

Michaelmas  Term, 

111  tlie  Forty-sixth  Year  of  the  Reign  of  George  III. 


Lane  Of^ainst  Cobham  and  two  Others.  Friday, 

Nov.  8th. 

"TN  trespass  for  taking-  and  converting  the  PUiintiff's  goods,  Though  a 

-*    to  which  the  general  issue  was  pleaded,  it  appeared  that  P^"?*^  ^^^^  ^^ 
^  I'll  j^Q  ^jjj,^  ante- 

the  action   was   brought    to   try  the  validity  of  a  poor  rate  cedent  to  the 

against  the  two  iustices  who  c:ranted  the  warrant  of  distress  years  1773-5 

,  ..,,,.     -rr,  ,  ,  1  r-    ,      hadthebene- 

under  which  the  planitirr  s  goods  were  taken,  and  one  or  the  fit  of  the  stat. 

parish   officers   of  Wokina^ham   in  the  counties  of  Wilts  and  f^  ^''v  ^-  2. 
^  *  but  had  al- 

Berks,  who  procured  and   executed  such  warrant:    and  the  ways  had  five 

question  was,  whether  the  rate  in  dispute,  made  by  four  over-  overseers  of 
seers  appointed  for  the  whole  parish,  were  good  ;  or  whether  apnointed 

there  ought  not  to  have  been  three  several  rates  for  so  many  separately, 
,.     .         1.    .  .  I.  J  .  ,  ,    ,  .  two  for  one 

(listinctdivisionsoi  the  pansh*made  by  separate  respective  over-  district  two 

seers  of  the  poor  of  each  division?    At  the  trial  before  Graham  for  another, 

B.  at  the  last  assizes  for  Salisbury  it  was  proved,  that  from  all  ^j^ij-d-  vcttwo 

antecedent  time  down  to  the  year  1773  the  parish  at  large  of  of  the  districts 

li'okijigliam  had  been  in  fact  divided  into  three  districts,  each  j'^^^fg^foa^ct 

of  which  had  maintained  their  own  poor  separately;  one  con-  together,  to 

sisting  of  the  cor{)oratc  town  of  Wokitigham,  which  lay  for  the  J^jj^j.^'j  ac«:d- 

niost  part  iu  the  county  of  Berks,  with  a  small  part  in  the  ed  in  1775, 

and  there 
liaviiii;  been  but  four  overseers  since  that  period  who  had  been  appointed  for  the  u-holc 
parish,  the  Court  held  that  such  as^recnicnt  at  the  time,  acted  npon  for  30  years  past,  was 
proper  evidence  fur  the  jury  to  decide  that  the  parish  could  in  fact  enjoy  the  benefit  of  the 
Stat.  43  FJiz. :  and  consequently  that  a  distress  levied  for  a  poor  rate  niude  by  the  over- 
seers conjointly  appointed  for  the  wiiolc  parish  was  legal.  *  [  2  ] 
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\  CASES  IN  MICHAELMAS  TERM 

1805.       county  of  Ullts ;  the  second  consisting  of  the  remaining  part 
7  of  the  parish,  which  lay  in  the  county  of  Berks;  the  third 

againa  Called  the  Wiltshire  liberty  lying  hi  Wilts :  {a)  tjiat  during 
CoBHAM.  tijjjt  time  there  had  always  been  separate  overseers  of  the  poor 
for  each  part,  two  for  the  town,  and  two  for  the  Berkshire  part 
of  Wokingham,  and  one  for  Wilts  ;  separate  rates,  and  separate 
constables  appointed  j  and  there  had  been  removals  of  paupers 
and  certificates  granted  from  each  of  the  several  parts  to  the 
others.  That  in  the  year  1773  the  town  of  Wokingham  and  the 
Berkshire  (Wsir'ict  agreed  to  unite,  and  invited  the  Wilts  district 
to  accede  to  the  union,  and  that  the  latter  came  into  the  agree- 
ment in  1775 '}  iind  that,  for  the  purpose  of  sanctioning  as  far 
as  might  be  such  union,  a  mandamus  was  applied  for  to  the 
Court  of  King's  Bench,  commanding  two  justices  of  the  peace 
to  appoint  four  overseers  for  the  whole  parisli,  to  which  no  op- 
position or  return  was  made ;  and  that  from  that  period  down 
to  the  present  time,  there  had  always  been  four  overseers  and 
no  more  appointed  for  the  whole  parish,  who  had  made  one 
rate  accordingly,  and  had  in  all  respects  conformed  themselves 
to  the  Stat.  43  Eliz.  c.  2.  The  learned  Judge  was  therefore  of 
[  3  ]  opinion  at  the  trial,  that  it  was  competent  to  the  inhabitants  of 
the  parish  in  the  years  1773  and  177^  to  come  to  the  agreement 
which  they  did,  (laying  no  stress  on  the  mandamus,  which  he 
thought  arose  out  of  that  agreement,)  such  agreement  being 
in  conformity  to  the  general  provisions  of  the  stat.  43  Eliz.  for 
the  management  of  the  poor,  from  Avhich  the  parish  had  de- 
viated without  authority  from  that  i)criod  to  the  passing  of  the 
act  of  the  13  &  14  Car.  2.  c.  12.  .v.  21.  M'hich  first  sanctioned 
such  a  deviation  ;  but  that  they  were  not  bound  to  continue 
under  the  direction  of  the  latter  statute,  if  in  point  of  fact  the 
parish  could  avail  itself  of  the  provisions  of  the  general  antece- 
dent law  J  the  statute  13  &  14  Car.  2.  only  applying  to  such 
parishes  as  have  not  and  cannot  reap  the  benefit  of  the  stat. 
43  Eliz.;  and  that  in  the  present  case  he  tlionght  that  the  un- 
interrupted usage  for  the  last  30  years  went  to  shew  that  the 
j)arish  could  have,  because  they  had  in  fact  had,  tlie  benefit  of 
the  stat.  43  EUi,. ;  on  which  ground  he  directed  the  jury  to 
find  a  verdict  for  the  Defendants.  The  jury  accorvlingly  found 
for  the  defendants  under  that  direction,  but  found  also  as  a  fact 

(«)  Tlie  parish  was  jirovcd  at  llic  trial  to  Ijo  live  luilrs  long,  three  broad, 
»nd  IC  ill  ciicuuil'crcncc. 

ihat 
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that  prior  to  the  agreement  in  1773-^*  tlie  three  districts  had       1805. 
always  maintained  their  poor  separately  under  separate  over-       r~" 
seers.     And  the  plaintiffs  had  liberty  to  move  the  Court  to  set      against 
aside  the  verdict,  and  grant  a  new  trial,  if  the  direction  given  to    Cobham. 
the  juiy  were  wrong  in  point  of  law.    Accordingly, 

Lms  Serjt.  and  East  now  applied  for  a  rule  for  that  purpose; 
contending  that  the  agreement  in  1773-5  on  the  part  of  the 
parishioners  to  have  but  four  overseers,  and  to  maintain  their 
poor  altogether  was  not  binding  where  it  appeared  that  from 
all  time  antecedent  the  parish  had  not  had  the  benefit  of  the 
Stat.  43  Eliz.  but  had  been  regulated  by  the  provisions  of  the       [  4  ] 
Stat.  13  &  14  Car.  2.  from  the  time  when  their  ancient  usage 
received  the  sanction  of  that  act,  which  thenceforth  became 
the  law  of  the, parish;  and  that  the  modern  usage  of  the  last 
30  years  originating  by  agreement,  could  not  alter  the  prior 
law  and  custom  of  the  parish ;  but  that  the  question  must  be 
considered  now  in  the  same  manner  as  it  would  have  been  at 
the  time  when  the  agreement  was  made,  and  was  so  stated  by 
the  learned  Judge  to  the  jury :  and  that  it  was  competent  now, 
as  it  would  have  been  then,  for  any  of  the  parishioners  to  re- 
vert to  the  ancient  law  and  custom  of  the  parish  to  maintain  its 
poor  in  separate  districts.     That  the  words  of  the  stat.  13  &  14 
Car.  2.  applying  to  the  parishes  which  had  not  nor  could  reap  the 
benefit  of  the  stat.  43  Eliz.  could  not  be  understood  to  mean 
a  physical  impossibility  of  managing  the  poor  by  four  overseers, 
but  that  they  could  not  properly  do  so  without  more;  and  that 
was  evidenced  in  this  case  by  the  long  antecedent  usage  grown 
into  the  law  of  the  parish  at  the  time  when  the  agreement  in 
question  was  entered  into,  and  by  the  fact  proved  at  the  trial 
that  two  overseers  were  still  chosen  alternately  for  the  town  of 
Wokingham,  and  the  Berkshh'c  part  of  the  parish,  and  one  for 
each  of  the  others,  though  the  four  when  chosen  were  ap- 
pointed for  the  whole  parish.     And  that  if  the  regulations  of 
the  statute  of  Car.  2.  once  adopted  could  be  departed  from,  it 
would  open  a  door  to  continual  disputes  and  inconvenience. 

The  Court  hoAvever,  were  clearly  of  opinion,  that  the  question 
was  proper  to  be  left  to  the  jury,  and  that  it  was  in  their  pro- 
vince to  decide  whether  the  parish  under  these  circumstances 
could  have  the  benefit  of  the  stat.  43  Elh. ;  and  there  was  no 
evidence  to  shew  that  they  could  not,  opposed  to  the  weight  of  [  6  1 
a  usage  for  30  years  past  to  shew  that  they  might  have,  and 
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actually  had  enjoyed  the  benefit  of  it.  That  the  agreement  in 
17/3-5  shewed,  that  in  the  opinion  of  the  parishioners  of  that 
period  they  might  have  the  benefit  of  tliat  statute,  and  it  now 
appeared  that  in  point  of  fact  they  have  acted  under  it  ever 
since.  There  therefore  seemed  to  be  no  reason  for  disturbing 
the  practice  which  had  prevailed  for  so  long  time,  or  for  scru- 
tinising eveiy  part  of  the  direction,  when  the  learned  Judge's 
opinion  and  the  verdict  of  the  jury  were  substantially  right. 

Rule  refused. 


Monday, 
Nm\  11th. 


Where  a  bro- 
ker pledges 
the  goods  of 
his  principal 
as  his  own, 
the  pawnee 
who  claims 
by  such  tDiti- 
ous  act  of  the 
broker  can- 
not claim  to 
retain  against 
the  principal 
in  trover  for 
the  amount 
of  the  lien 
which  the 
broker  had 
on  the  goods 
for  his  gene- 
ral balance  at 
the  time  of 
such  pledge. 
It  may  be 
otherwise 
where  one 
who  has  a 
lien  delivers 
the  goods  to 
a  third  per- 
son as  a  se- 
curity, with 
notice  of  his 
lien,  and  ap- 
points him 
to  continue  hi 


M'CoMBiK  agawst  Daviks. 

THIS  action  of  trover  for  tobacco  having  gone  to  a  second 
trial,  in  consequence  of  the  opinion  of  the  Court  delivered 
in  Trinity  term  last,  (a)  when  it  was?  considered  that  the  Defen- 
dant's taking  an  assignment  of  the  tobacco  in  the  King's  Mare- 
house  by  way  of  pledge  from  one  Coddan,  a  broker,  Avho  had 
purchased  it  there  in  his  own  name  for  his  principal,  the  Plaintiff, 
(after  which  assignment  the  tobacco  stood  in  the  defendant's 
name  in  the  warehouse,  and  could  only  be  taken  out  by  his  au- 
thority,) and  the  defendant's  refusing  to  deliver  it  to  the  plaintifl' 
after  notice  and  demand  by  him,  amoiuited  to  a  conversion.  The 
defence  set  up  at  the  second  trial  was,  that  the  plaintiff'  being 
indebted  to  Coddan  his  broker  in  30/.  on  the  balance  of  his  ac- 
count; and  he  having  a  lien  upon  the  tobacco  to  that  amount 
while  it  continued  in  his  name  and  possession,  the  defendant 
who  claimed  by*  assignment  from  Codda?i  for  a  valuable  con- 
sideration stood  in  his  place  and  was  entitled  to  retain  the 
tobacco  for  that  sum ;  and  therefore  that  the  plaintiff' not  having 
tendered  tlie  30/.  ought  to  be  nonsuited.  Lord  EllenhoroKgh, 
C.  J.,  however,  being  of  oj)iniou  that  the  lien  was  personal, 
and  could  not  be  transferred  by  the  tortious  act  of  the  broker 
pledging  the  goods  of  his  principal,  the  plaintiff'  recovered  a 
verdict  for  the  value  of  the  tobacco. 

Tlie  Solicitor-General  now  moved  to  set  aside  the  verdict,  and 
either  to  enter  a  nonsuit  or  have  a  new  trial ;  upon  the  ground 

s  possession  as  his  servant  forlhc  preservation  of  iiis  lien. 

tllHt 
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that  the  defendant  who  stood  in  the  place  of  Coddan,  and  was       180S. 
entitled  to  avail  himself  of  all  the  rights  which  Coddan  had   «,TT1,_ 
against  his  principal,  could  not  have  the  goods  taken  out  of      against 
his  hands  by  the  principal  without  receiving  the  amount  of    Davies. 
Coddmi's   claim   upon  them.     And  in  anwer  to  the  case  of 
DaubignT/  v.  Duval,  (a)  (which  was  suggested  as  establishing  a 
contraiy  doctrine)  he  observed  that  Lord  Kenyan  was  of  opi- 
nion at  the  trial,  that  the  principal  could  not  recover  his  goods 
from  the  pawnee,  to  whom  they  had  been  pledged  by  the  factor, 
without  tendering  to  the  pawnee  the  sum  advanced  by  him, 
which  was  within  the  amount  of  the  factor's  lien  upon  the 
goods  for  his  general  balance ;  and  that  his  lordship  seemed  to 
retain  that  opinion  when  the  case  was  moved  in  court,  though 
the  rest  of  the  Bench  differed  from  him.     But 

Lord  Ellenbo  ROUGH,  C.J,  said,  that  nothing  could  be  clearer 
than  that  liens  were  personal,  and  could  not  be  transferred  to 
third  persons  by  any  tortious  pledge  of  the  principal's  goods. 
That  M  hethcr  ov  not  a  lieu  might  follow  goods  in  the  bands  of 
a  third  person  to  whom  it  was  delivered  over  by  the  party  hav-  L  7  J 
ing  the  lien,  purporting  to  transfer  his  right  of  lien  to  the  other, 
as  his  servant,  and  in  his  name,  and  as  a  continuance  in  effect 
of  his  own  possession ;  yet  it  was  quite  clear  that  a  lien  could 
not  be  transferred  by  the  tortious  act  of  a  broker  pledging  the 
goods  of  his  principal,  which  he  had  no  authority  to  do.  That 
in  Dauhigny  v.  Duval,  though  Lord  Kenyan  was  at  first  of  opi- 
nion that  there  ought  to  have  been  a  tender  to  the  pawnee  of 
the  sum  for  which  the  goods  had  been  pledged  by  the  factor, 
within  the  extent  oi  Am  lien,  in  order  to  entitle  the  plaintiff  to 
recover;  yet  after  the  rest  of  the  court  had  expressed  a  different 
()[)inion,  on  which  he  at  that  time  only  stated  his  doubts,  he 
appears  in  a  subsequent  case  of  Svccct  and  another,  Assignees  of 
Gard  v.  Pi/m,  (b)  to  have  fully  acceded  to  their  opinion;  for 
lie  here  states  that  "  the  right  of  lien  has  never  been  carried 
further  than  while  the  goods  continue  in  the  possession  of  the 
])arty  claiming  it."  And  afterwards  he  says,  "  In  the  case  of 
Kinloch  v.  Craig,  (v)  Avherc  I  had  the  misfortune  to  difter  from 
my  bretliren,  it  v,-as  strongly  insisted  that  the  right  of  lien  ex- 
tended beyond  the  time  of  actual  possession  :  but  the  contrary 

(a)  5  Term  Rep.  604.  (/))   1   East,  4. 

(<)  ;j  Tom  licp.  119,  afterwards  in  Dom.  Free,  ib.  786. 

was 
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ia05.  was  ruled  by  this  court,  and  afterwards  ia  the  House  of 
Lords." 

His  Lordship  then,  after  consulting  with  the  other  Judges,  de- 
clared that  the  rest  of  the  Court  coincided  with  him  in  opinion, 
that  no  lien  was  transferred  by  the  pledge  of  the  broker  in  this 
case:  and  added,  that  he  would  have  it  fully  understood  that 
his  observations  were  applied  to  a  tortious  transfer  of  the  goods 
of  the  principal  by  the  broker  undertaking  to  pledge  them  as  his 
mm;  and  not  to  the  case  of  one  who  intending  to  give  a  secu- 

r  8  1  rity  to  another  to  the  extent  of  his  lien,  delivers  over  the  actual 
possession  of  goods,  on  which  he  has  the  lien,  to  that  other, 
with  notice  of  his  lien,  and  appoints  that  other  as  his  servant  to 
keep  possession  of  the  goods  for  him  j  in  m  hich  case  he  might 
preserve  the  lien. 

.  Per  Curiam,  Rule  refused. 


Tutiiay, 
Nov,  12th. 


Doe  on  the  Demise  of  Levison  Vernon,  against 
Henry  Vernon  and  Others. 


The  devisee    TT^  ejectment  for  certain  customary  tenements  in  the  parish  of 

or  customaJy         Wakefield  and  county  of  York,  tried  in  the  Spring  of  1805, 

estate  which  before  Graham  B.,  a  verdict  was  taken  for  the  Plaintiff,  subject 

rendered  lo'^' *^  the  opinion  of  the  Court  on  the  following  case. 

the  use  of  the      Thomas  Eaii  oi  Strafford,  being  seised  to  him  and  his  heirs, 

^ed  before^   according  to  the  custom  of  the  manor,  of  (amongst  others)  the 

admittance,    tenements  mentioned  in  the  declaration,  which  are  customary 

til  \ih 'after  tenements  holden  of  the  manor  of  JVakeJicld,  Inj  copy  of  court  roll, 

wards  admit-  by  rents  and  services  according  to  the  custom  of  iJie  manor,  and 

ted,  cannot     ,^^    ^    surrender  and  admittance,  ])aving  on  admittance  thereto: 

recover  m       *  ^  ^  .  '  .       . 

ejectment ;     some  of  them  compounded  or  with  certain  fines,  and  others 

for  his  ad-  ^f  ^hi^^w  uncompounded,  or  with  arbitrary  fines  to  the  lord : 
mittance  has  *  '  ''  ' 

no  relation 

to  the  last  legal  surrender:  but  the  legal  title  remains  in  the  heir  of  the  surrenderor. 
ITiongh  if  th(!  first  devisee  had  bcrti  considered  tu  he  admitted  in  consiruetion  of  liiw,  (the 
devise  to  her  being  in  remainder  after  a  devise  to  one  who  was  custonuiry  heir'of  the  sur- 
renderor, and  who  paid  rent  to  the  lord  for  several  years,  but  tliour;h  required  to  come  in 
and  be  admitted,  had  never  done  so,)  or  if  the  admittance  of  the  tirst  devisee's  heir  could 
be  considered  as  an  admittance  by  relation  back  of  the  hrst  devisee  herself;  yet  she  not 
having  surrendered  Ut  the  u-e  of  h(  r  \>ili,  her  devisee  could  not  take  the  legal  estate.  But 
whether  the  heir  of  the  surrenderor  would  be  considered  as  a  trustee  for  the  second  devisee, 
a  court  of  e(|uity  is  alone  competent  to  decide. 

on 
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on  the  10th  oi  April  1732,  according  to  the  custom  of  the 
manor,  made  the  following  surrender  of  his  customary  tene- 
ments to  the  use  of  his  will :  "  Wakefield,  &c.  At  this  court 
"  it  was  witnessed  upon  the  oaths  of  B.  S.,  a  tenant  of  *  the 
"  lord,  that  the  Right  Hon.  Thomas  Earl  of  Strafford,  the  10th 
"  of  Jpril  1732,  did  surrender  into  the  hands  of  the  lord  of 
"  the  said  manor  by  his  hands  all  and  singular  the  messuages, 
"  &c.  lands,  tenements,  and  hereditaments  wliatsoever,  with 
"  their  appurtenances,  situate  in  IFakefield,  Stanley,  Aherthorpe, 
"  Thames,  and  Sandal-Magna,  or  elsewhere  within  the  said 
"  manor  of  Wakefield,  which  the  said  Earl  now  holds  of  the 
"  lord  of  the  said  manor  of  Wakefield,  by  copy  of  court  roll, 
**  in  whose  tenures  or  occupations  soever  the  same  now  are  ; 
"  being  of  the  yearly  rent  to  the  lord  in  thewhole  of  4/.  10^.  S^c?., 
"  and  compounded  for:  (a)  to  and  for  such  uses,  &c.  and 
"  upon  such  trust,  &c.  and  under  such  powers  and  authorities, 
"  as  are  or  shall  be  declared  by  the  last  will  in  writing  of  him 
"  the  said  Earl,  and  to  and  for  none  other  use,  intent,  or  pur- 
"  pose  whatsoever."  The  whole  of  the  lord's  rents  paid  for 
the  customary  tenements  of  the  Earl  holden  of  the  manor 
amounted  at  the  time  of  the  said  surrender  to  41.  ISs.  l^d.  part 
thereof,  to  wit,  2/.  1  Is.  5d.  being  for  the  compounded,  and 
21.  6s.  S^d.,  the  residue  thereof,  being  for  the  uncompounded 
part  of  the  customary  tenements.  The  Earl,  on  the  22d  of  June 
1732,  by  his  will  of  that  date  duly  executed,  after  specifically 
devising  several  estates  to  be  held  in  tail,  made  the  following 
general  residuary  devise  of  his  other  estates,  including  the  said 
customary  tenements  holden  of  the  manor  of  Wakefield  which 
he  had  so  surrendered  to  the  use  of  his  will :  "  And  as  to  all 
"  other  my  manors,  messuage*,  lands,  tenements,  and  here- 
*'  (litaments,  whatsoever  and  wheresoever,  cither  freehold  or 
"  copyhold,  (except  those  in  the  said  counties  of  York,  Lincoln, 
"  and  Nottingham,  which  I  have  already  disposed  of  by  my 
"  will  as  aforesaid,)  subject  to  the  said  sevenil  rents-charges  of 
"  20001.  and  200/.  per  annum,  and  such  devises  thereof  as 
*'  aforesaid,  and  the  legacies  by  this  my  will,  or  by  any  codicil 
"  which  I  shall  hereafter  make,  1  give  and  bequeath  the  same  in 
^'  failure  of  issue  male  of  the  body  of  my  said  so??.  William  Lord 
"  VVentworth,  aiid  of  my  own  body,  to  my  said  three  daughters, 
"  Lady  Ann,  Lady  Lucy,  and  Lady  Harriet,  and  their  heirs, 
(//)  Viflc  Rov:  d,  ConoU^i  v,  Vernon,  5  Easf,  j1. 

"  cfpially 


1605. 

Bob  deiii. 

Vehnon 

agaiiat 
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n93 


C  10] 


10  CASES  IN  MICHAELMAS  TERM 

1805.  **  equally  to  be  divided  between  them,  as  tenants  in  common, 
*"""  "  and  not  as  joint  tenants."  The  said  testator  died  in  Nov. 
Vernon  ^739,  without  altering  or  revoking  his  said  will,  and  leaving 
ogaiiut  his  only  son,  the  said  William  Earl  of  Strafford,  and  his  said  three 
daughters  him  surviving.  William  Earl  of  Strafford,  on  the  death 
of  his  father  Earl  Tlioma^,  entered  into  the  said  customary  te- 
nements, and  enjoyed  the  same  till  his  death,  without  issue,  in 
1791  ;  but  was  never  admitted  thereto.  Lady  Harriet  Vernon,  one 
of  the  said  daughters  of  Earl  Thomas,  on  the  20th  of  Jpril 
1779,  and  whilst  she  was  a  widow,  by  her  will  of  that  date 
duly  executed  devised  as  follows:  "  Whereas  under  or  by  virtue 
"  of  the  last  will  and  testament  of  my  late  father  the  Earl  of 
*'  Strafford  deceased,  I  am  or  shall  be  entitled,  upon  the  con- 
"  tingencies  therein  mentioned,  to  the  fee  simple  of  and  in  one 
"  undivided  third  or  some  other  part  or  share  of  divers  manors, 
**  messuages,  lunds,  tenements,  and  hereditaments  in  the  seve- 
"  ral  counties  of  York,  lAncoln,  Nottingham,  Northampton, 
"  Bedford,  Suffolk,  and  Middlesex,  or  elsewhere ;  now  I  do 
**  hereby  give  and  devise  all  my  estate,  right,  title,  share, 
"  and  interest  of,  in,  and  to  the  said  several  manors,  mes- 
"  suages,  lands,  &c.  of  what  nature  or  kind  soever,  and 
"  wheresoever  situate  or  being,  unto  and  to  the  use  of  my  son 
"  Levison  Vernon,  his  heirs  and  assigns  for  ever :  but  subject 
[11]  "  nevertheless,  and  I  do  hereby  charge  the  same  estates  with 
**  the  payment  of  2500/.  from  and  immediately  after  my  said 
"  son  Levison  Vernon,  his  heirs  and  assigns,  shall  come  into  pos- 
"  session  thereof:  such  sum  of  2500i.  to  be  paid  as  therein 
"  directed."  And  after  bequeathing  several  specific  legacies, 
she  devised  as  follows  :  "  And  all  the  rest,  residue,  and  re- 
"  mainder  of  my  estates,  real  and  personal,  of  what  nature  or 
*'  kind  soever,  goods,  chattels,  and  effects,  I  give,  devise,  and 
"  bequeath  to  my  son  Levison  Vernon,  his  heirs,  executors,  and 
"  administrators."  Lady  Harriet  afterwards  on  the  15th  of 
Jnfy,  by  her  codicil  of  that  date  duly  executed,  devised  as  fol- 
lows:  "  Whereas  since  the  making  of  the  foregoing  will  I  am 
"  become  seised  of  or  entitled  to  sundry  manors,  messuages, 
"  lands,  tenements,  and  hereditaments  in  the  counties  of  North- 
"  ampton  and  Bucks,  devised  to  me  by  EVvMleth  Tordffe,  widow 
"  lately  deceased  ;  I  do  hereby  give  and  devise  all  and  singular 
"  the  said  estates,  and  all  my  right,  title,  and  interest  therein 
"  and  thereto,  unto  and  to  the  use  of  my  son  Levison  Vernon, 
"  his  heirs  and  assigns  for  ever  j  charged  and  chargeable  never- 

"  theless 
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"  theless  with  the  payment  of  several  annuities  as  therein  men-       1805. 

"  tioned.     And  I  do  hereby  confirm  my  foregoing  will  in  all    ,. "    .  ' 

"  respects,  and  declare  this  to  be  a  codicil  thereto."     Lady     Vernon 

Harriet  never  surrendered  the  said  customary  tenements  to  the  use      "g"'"«^ 

^  Vernon. 

of  her  will;  nor  was  she  or  any  other  person  (except  as  after 
mentioned)  ever  admitted  to  the  same  subsequent  to  the  death 
of  Earl  Thomas.  Lady  Harriet  died  in  1786,  without  altering  or 
revoking  her  said  will  or  codicil,  leaving  two  sons  her  surviving, 
viz.  Henry  Vernon  the  defendant,  her  eldest  son,  and  Levison 
Vernon,  the  lessor  of  the  plaintiff  and  devisee  named  in  her  will, 
her  youngest  son.  On  the  death  of  William  Earl  of  Strafford, 
son  of  Earl  T/ioma^,  considerable  freehold  estates  in  the  counties  L  l-  J 
of  Northampton,  Suffolk,  Middlesex,  and  Kent,  came  into  the 
possession  of  the  descendants  of  the  aforesaid  three  daughters 
of  Earl  Thomas,  on  failure  of  his  and  his  son's  issue  male,  by 
virtue  of  the  aforesaid  residuary  devise  in  his  will.  And  the  lessor 
of  the  plaintiff,  Levison  Vernon,  by  virtue  of  the  will  of  his 
mother.  Lady  Harriet,  became  entitled  to  one-third  part  thereof, 
and  has  ever  since  enjoyed  the  same ;  but  Lady  Harriet  Avas 
not  at  the  time  of  making  her  \vill,  or  at  the  time  of  her 
death,  seised  of  or  entitled  under  or  by  virtue  of  the  will  of 
her  father,  Thomas  Earl  of  Strafford,  to  any  devisable  estate  or 
interest  of  or  in  any  freehold  premises,  or  any  other  premises, 
in  the  county  of  York,  other  than  such  estate  or  interest  as  she 
was  entitled  to  (if  any)  in  the  aforesaid  customary  tenements 
under  and  by  virtue  of  the  aforesaid  residuary  devise  of  Thomas 
Earl  of  Strafford,  The  defendant  He;*?-^  Vernon,  son  of  Lady 
Harriet,  is  customary  heir  of  the  tenements  in  question,  which 
arc  in  the  nature  of  compounded  and  imcompounded  customary 
tenements,  and  part  of  the  said  customary  tenements  holden  as 
aforesaid  of  the  manor  of  Wakefield,  whereof  Earl  Thomas  was 
seised  as  aforesaid  at  the  time  of  raakint'  the  said  surrender  and 
at  his  death.  It  has  been  usual  within  the  said  manor  for 
j)crsons  entitled  to  reversionary  interests  in  customary  lands 
holden  of  the  manor,  and  desirous  to  dispose  thereof  by  will 
or  in  mortgage  or  otherwise,  to  be  admitted  to  such  reversionary 
interests;  and  upon  such  admittances  to  estates  not  in  possession, 
for  the  steward  to  assess  an  half  fine  ;  and  such  persons  when 
so  admitted  have  surrendered  the  same  to  the  uses  of  their  Avills; 
and  upon  the  inrolments  of  such  surrenders  for  no  fine  to  be  paid : 
and  no  instance  has  been  found  of  any  admit tance  of  j)ersons 

claiininc: 


13 


CASES  IN  MICHAELMAS  TERM 


1805.      claiming  under  wills,  without  a  previous  surrender  to  the  use  of 
such  wills.  The  lessor  of  the  plaintiff  has  been  adnjitted  to  the 


Dob  dem. 


Vernov. 


Vernojs!  tenements  in  question,  and  so  has  the  defendant  Henry  Vernon^ 
against  ^yjjQ  jg  i„  possession  thereof  as  landlord ;  and  the  other  defend- 
ants are  his  tenants.  The  question  was,  whether  the  lessor  of 
the  plaintiff  were  entitled  to  recover  all,  or  any  part,  and  which, 
of  such  customary  tenements  ?  And  it  was  agreed  that  this 
special  case  should  be  turned  into  a  special  verdict  at  the  re- 
quest of  either  party,  or  of  the  Court. 

The  case  appearing  to  the  Court  upon  the  first  argument  to 
have  been  defectively  stated,  the  following  facts  were  after- 
wards added. 

A  sum  of  4.1.  }4s,  6d.  was  annually  paid  by  William  Earl 
of  Strafford,  as  customary  or  lord's  rent,  for  these  customary 
lands  holden  of  the  manor  of  Wakefield,  from  the  death  of  his 
father  Earl  Tliomas,  until  the  same  was  discontinued  as  herein- 
after mentioned.  The  amount  of  such  rents  in  the  lord's  books 
is  4L  ISs.  Hd.,  but  Earl  William  never  paid  more  than  the 
above  sum  of  41.  I4s.  6d.  The  receipts  of  the  customary  or 
lord's  rents  are  entered  in  a  book  distinct  from  the  court 
rolls,  and  never  appear  upon  the  rolls.  Earl  JVilliam  does  not 
appear  by  the  court  rolls  to  have  been  ever  admitted,  but  was 
frequently  applied  to  by  the  lord  and  by  his  steward  to  come 
in  and  be  admitted,  which  he  did  not  do  :  but  in  the  year  17/9 
the  lord  insisting  upon  the  said  Earl  William's  coming  in  to  be 
admitted,  and  to  pay  his  fines,  the  payment  of  the  above  sum 
of  41.  \4s.  (jd.  was  discontinued;  and  in  1/91  the  lord  filed 
his  bill  in  Chancery  against  Frederick  Tliomas  Earl  of  Strafford, 
to  whom  the  estate  had  then  descended,  and  the  customary  heirs 
of  William  Earl  of  Strafford,  to  compel  the  party  entitled  to 
the  lands  to  come  in  and  be  admitted  thereto,  and  that  the  lord's 
fine  should  be  paid  ;  which  suit  is  still  depending.  The  sur- 
render of  Earl  Thomas  to  the  uses  of  his  will  was  j)rcsented  in 
court  in  1741,  after  his  death,  according  to  tlie  custom  of  the 
manor;  but  his  will  was  never  em'ollcd  until  the  year  1802, 
Aviien  Mr.  (.'o;/o//;/ was  admitted  tenant  lu  the  eom{)(»nn(led  part 
of  the  customary  tencnient«  under  a  wv'xi  of  mandanm^. 

T.  Ctirr  in  tlie  last  term  {<i)  premised  ills  ai'gnmcnt  by  stating 
the  prineipal  facts  to  be  shortly  these  ;  that  Earl  Thomas  hiw'mg; 

(tt)  Tliis  was   b'^furc  tlie  afiditioncil  facts  above  stated  were   made  jiarf  cf 
the  case. 

surrciulercd 
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surrendered  the  premises  of  which  he  was  seised  to  him  and  his 
heirs,  to  the  use  of  his  will,  died  in  1739,  leaving  his  only  son 
Earl  William,  and  three  daughters,  of  whom  Lady  Harriet  Ver- 
non was  one,  after  having  demised  the  premises  on  failure  of 
issue  male  of  himself  and  his  son  to  his  three  daughters  and  their 
heirs.  That  Lady  Harriet  made  her  will  in  1779}  and  died  in 
1786 ;  and  that  Earl  TFilliam,  her  brother,  survived  her,  and 
died  without  issue  in  1791,  never  having  been  admitted.  He 
then  contended  that  the  customary  estates  in  question  passed  to 
the  lessor  of  the  plaintiff,  the  younger  son  and  devisee  under 
the  will  of  Lady  Harriet,  upon  the  following  grounds :  1st, 
That  the  legal  estate  in  a  customary  or  copyhold  tenement  sur* 
rendered  to  the  use  of  a  will  remains  in  the  surrenderor,  and  on 
his  death  descends  to  his  heir,  until  an  admittance  of  some  per- 
son having  relation  to  that  surrender.  For  which  he  cited  Doe 
d,  Shcwen  v.  Wroot,  (a)  and  Co.  Cop.  s.  39.  there  cited  as  in 
point.  2dly,  That  the  interest  taken  by  the  party  named  as 
devisee  in  the  will  made  upon  such  surrender  is  until  admit- 
tance an  equitable  interest  only ;  and  that  such  was  the  interest 
which  Lady  Harriet  had  as  devisee  in  remainder  under  the  sur- 
render to  the  use  of  Earl  Thomas's  will;  Earl  William  never 
having  been  admitted;  which,  if  he  had  been  admitted  under 
the  will  as  devisee,  and  not  as  heir,  might  have  been  contended 
to  be  an  admittance  of  those  in  remainder,  upon  the  supposition 
that  he  was  the  first  taker.  This,  he  said,  followed  as  a  con- 
sequence from  the  first  proposition,  and  was  further  established 
by  the  case  of  Roe  d.  Jeffereys  v.  Hicks;  (b)  where  one  had 
surrendered  a  copyhold  to  the  use  of  his  will,  and  devised  the 
same ;  and  the  devisee  before  admittance  was  convicted  of  fe- 
lony and  executed;  and  it  was  holden  that  the  lands  descended 
to  the  heir  of  the  surrenderor;  the  devisee  having  before  admit- 
tance no  interest  in  thcni  as  tenant  which  she  could  forfeit  to 
the  lord.  3dly,  That  Lady  Harriet  might  devise  such  her 
equitable  interest  to  the  lessor  of  the  plaintiff,  Mitliout  any  sur- 
render of  it  to  the  use  of  her  will ;  according  to  Davy  v.  Beard- 
sham,  (r)  Kvi<^  v.  King,  {d)    Grecnhill  v.  Grecnhill.  (c)      [Lv 

(a)   :>  EasI,  l.Ti.  (!>)  2   WiU.  10.  IG. 

(c-)   1  C/uni.  Cus.  39.     3  Chan.  Rtp.  -Land  3.    FrccDi.  157. 
(./)  3  P.  Ii//'v.  n.'jo. 

(f)  2    I'rrn.  (j79.     Prrc.  in   Chan.  320.     Gilb.  Eq.   Cas.   77.     And    vide 
Cfir.  V.  Ellison,  3  Alk.  7:^ 
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jBlanc  J.  said,  that  it  was  too  plain  a  proposition  to  be  denied 
that  an  equitable  interest  in  a  copyhold  would  pass  by  devise, 
without  a  surrender  to  the  use  of  the  will.]  Then  4thly,  he 
contended,  that  the  lessor  of  the  plaintiflf',  the  devisee  of  such 
equitable  interest,  having  been  admitted,  such  his  admission  had 
relation  to  the  surrender  made  by  Earl  Thomas,  the  first  devisor, 
to  the  use  of  his  will,  and  vested  the  legal  interest  in  him,  the 
lessor :  allowing  that  an  admittance  without  title  would  not  give 
a  title.  As  in  Holder  d.  Sulyard  v.  Preston,  (a)  where  one  sur- 
rendered to  the  use  of  his  will,  and  by  his  will  directed  the  co- 
pyhold to  be  sold  by  trustees^  and  the  money  to  be  applied  to 
certain  uses ;  it  was  holden  that  a  purchaser  was  entitled  to  be 
admitted  under  a  conveyance  from  the  trustees,  without  any 
previous  admission  of  the  tmstees  or  of  the  heir  at  law  of  the 
surrenderor.  So  the  admittance  of  the  heir  of  a  surrenderee 
dying  before  admittance  has  relation  to  the  surrender,  so  far 
even  as  to  give  the  surrenderee's  widowher  free  bench.  Vaughan 
d.  Atkim  v.  Atkins,  (Z»)  which  contains  the  -whole  law  on  the 
subject.  And  in  Kenebel  v.  Scrafton,  (c)  the  copyhold  having 
been  surrendered  to  one  Atkins  by  way  of  mortgage,  who  after 
devising  to  S,  and  others  died  without  being  admitted ;  and  then 
the  mortgager  having  died,  and  the  copyhold  descending  to  his 
infant  daughter  and  heir  at  law,  the  Master,  to  whom  the  mat- 
ter was  referred,  certified  to  the  Lord  Chancellor  that  the  legal 
estate  remained  in  the  mortgagor,  but  that  the  devisees  of  the 
mortgagee  were  entitled  to  be  admitted :  and  his  Lordship,  in 
March  1805,  directed  the  same  accordingly.  He  then  argued, 
5thly,  that  the  customary  estates  in  question  passed  to  the  lessor 
of  the  plaintiff  under  the  devise  in  Lady  Ilarriefs  will  of  "  all 
her  estate,  right,  title,  share,  and  interest  in  the  several  nia- 
noi-s,  lands,  tenements,  &c.,  of  Avhat  nature  or  kind  soever," 
&c.  "  in  the  counties  of  York,"  he.  Besides  which  there  is 
a  g(>ncral  clause,  giving  him  "  all  the  rest,  rcsichie,  and  remain- 
der of  her  estates  real  and  personal,  of  what  nature  or  kind 
soever."  lie  said,  that  it  had  been  a  <|uestion  in  some  cases 
whctiicr  ropi/luAd  would  pass  by  general  w<n'ds;  but  that  was 
Avhcre  there  had  been  no  surrender  to  the  use  of  the  m  ill,  and 
the  doubt  was  whether  the  Court  of  Chancei'v  would  supply 

{<:)  ']  nVi.  400.  (//)  :,  Burr.  'J7t3 1.  C?773.  '.'7;!7. 

((•)  This  was  (|uf)te(l   from  MS.     Tlic  same  case,  upon  olher  points,  is 
rejwrtcd  in  o  Vis.jun.  tJOo.     u  J'cs.ji'u.'oQ.  and  '2  Emt,  boQ. 

one : 
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one :  but  here  no  surrender  is  wanted ;  and  in  Car.  v.  Ellison  (a) 
the  words,  "  all  my  real  estate"  were  deemed  sufficient  to  pass 
an  equitable  in  a  copyhold. 

fValton,  for  the  defendant,  after  referring  to  the  case  of  Roe 
d.  Conolly  v.  Vernon  (b)  as  having  decided  that  the  compounded 
customary  tenements  only  were  surrendered  to  the  use  of  Earl 
Thomas's  will,  observed  generally  upon  the  two  first  points  made 
in  argument  for  the  plaintiff,  that  the  legal  interest  in  a  copy- 
hold can  pass  no  otherwise  than  by  surrender  and  a  Avill  only 
operates  as  a  declaration  of  the  use  created  by  the  surrender, 
and  not  as  a  devise  of  the  land  itself;  and  therefore  it  is  that,  ac- 
cording to  Tufnell  v.  Page,  (c)  neither  the  statutes  of  wills  (d) 
affect  copyholds,  nor  the  statute  of  frauds,  (e)  so  far  as  the  at- 
testation of  three  witnesses  to  a  will  of  land  is  required ;  though 
as  a  declaration  of  a  use  it  is  thereby  required  to  be  in  writing. 
As  there  must  be  a  surrender,  so  there  must  be  an  admittance  in 
pursuance  of  such  surrender;  forbefore  admittance  a  surrenderee 
has  no  interest  in  the  copyhold  :  if  he  enter  he  is  a  tres])ji!<sor, 
and  if  he  surrender  to  another  it  is  merely  void.  Co.  Copyh. 
s.  39.  and  Supplement,  s.4.  So  if  he  commit  waste,  or  felony, 
it  is  no  forfeiture,  because  not  being  legal  tenant  he  has  nothing 
to  forfeit.  On  that  ground  the  case  of  Miss  Jejferys  (/)  was 
decided :  the  Court  said,  that  as  devisee  of  a  copyhold  surren- 
dered to  the  use  of  a  will  she  had  before  admittance  neither  jms 
in  re  nor  ad  rem,  which  as  understood  in  the  civil  law,  from 
whence  the  expression  is  borrowed,  means  that  the  party  has 
neither  a  right  of  possession  nor  a  right  of  action.  Lord  Coke 
in  his  Copyholder  likens  a  surrenderee  before  admittance  to  a 
feoffee  without  livery :  the  investiture  is  not  complete:  the  legal 
title  remains  in  the  feoffor  in  the  one  case,  and  in  the  surrenderor 
in  the  other,  and  upon  the  death  of  either  it  descends  to  his  heir, 
odly,  Admitting  that  according  to  decided  cases  an  equity  in  a 
copvhold  may  be  devised  without  a  surrender  to  the  use  of  the 
will,  yet  this  court  cannot  take  notice  of  the  devise  of  an  equity ; 
thev  can  only  look  to  the  legal  title.  And  though  the  Court  of 
Chancery  will  in  general  consider  the  heir  at  law  as  a  trustee 
for  the  devisee  of  an  equitable  interest  in  a  copyhold,  where  the 
iuient  of  the  testator  to  pass  it  is  plain;  yet  that  does  not  hold 


(rt)  3  Atk.  7-5.  {h)  :>  E(i>if,  51. 

00  32  //.  ;i.  c.  1.  and  31  &  0:>  U,  '6.  c.  j. 

{f)'i  Wih.  u;— i(j. 


((■)  2  Atk.  37. 

(<^)  19  Cur.  2.  c.  3. 
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universally ;  for  relief  was  denied  in  the  ca<;e  cited  of  Davy  v. 
Beardsham ;  (a)  and  whenever  it  is  given,  that  court  may  do  it 
upon  equitable  terms :  but  this  is  an  attempt  to  accomplish  at 
once  what  the  Lord  Chancellor  might  refuse  altogether,  or  only 
give  effect  to  under  circumstances.     And  this  is  a  dispute  be- 
tween the  heir  at  law  having  the  legal  estate,  and  the  devisee  a 
younger  brother,  who  is  otherwise  well  provided  for,  a  circum- 
stance to  which  the  Lord  Chancellor  would  advert,  {b)     4thly, 
As  to  the  admission  of  Lady  Harriet's  devisee  having  relation  to 
the  surrender  to  the  use  of  Earl  Thomaii's,  will,  the  whole  doctrine 
upon  this  subject  was  much  considered  in  Vaiighan  v.  Atkins,  {c) 
and  there  it  was  holden,  that  if  the  admittance  were  pursuant  to 
tJie  surrender,  it  would  relate  back  to  it,  and  altogether  make  but 
one  conveyance  :  and  therefore  by  the  admittance  of  the  heir  of 
the  surrenderee,  his  widow  became  entitled  to  her  free  bench ^ 
the  legal  estate  thereby  vesting  by  relation  in  the  surrenderee 
himself,  as  if  he  had  been  admitted  in  his  lifetime  :  as  on  the 
other  hand,  in  Benson  v.  Scot,  (d)  where  the  surrenderee  was  not 
admitted  till  after  the  death  of  the  surrenderor,  yetxby  the  re- 
lation of  such  admittance  to  the  surrender,  the  estate  was  con- 
sidered as  out  of  the  surrenderor  before  his  death,  so  as  to  oust 
his  widow  of  her  free  bench,  and  to  avoid  all  mesne  acts  of  the 
surrenderor.    Then  if  the  admittance  of  the  defendant,  the  heir 
at  law  of  Lady  Harriet,  be  the  same  by  relation  as  the  admittance 
of  Lady  Harriet  the  devisee  herself;  (and  as  a  remainder  or  re- 
version may  be  surrendered,  so  one  having  such  an  interest  may 
be  admitted)  then  her  devise  of  the  customary  tenements  in 
question  would  be  void  for  want  of  a  surrender  to  the  use  of  her 
Avill.     And  the  same  objection  would  apply  if  the  payment  of 
the  customary  rent  by  Earl  fFilliam  (e)  could  imder  the  circum- 
stances stated  be  considered  as  an  admittance  of  him  as  first 
taker  under  the  will  of  Earl  Thomas,  and  so  an  admittance  of 
those  in  remainder  5  though  another  question  might  arise,  whe- 
ther the  remainder  to  tlie  daughters  in  the  will  of  Earl  Thomas, 
after  an  indefinite  failure  of  issue  male  of  his  son  Earl  William, 

(«)  1  Chan.  Cus.  39.     3  Chan,  Rep.  4.  and  2  Frceni.  157. 
(/')  \'ide  Russ  v.  Ross  1  Eq.  Cus.  Abr,  124. 
(c)  5  Bw7T. '2761.2785. 
(r/)  3  Lev.  385.  and  1  Salh.  l(jj. 

(e)  Tills  fact  was  stated  to  cxi'-t  on  the  first  argument,  though  it  was  not 
regularly  added  to  the  case  till  afterwards. 

were 
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were  not  too  remote.    But  if  the  doctrine  be  clear,  as  laid  down       1805. 

in  VaugJian  v.  Atkins,  (a)  and  in  Co.  Copyh.  s,  41.  that  the  title       

to  estate  *  of  this  nature  passes  only  by  the  surrender,  and  that  Vernon 
an  admittance  in  itself  confers  no  title,  except  as  it  has  relation  fignin$t 
to  the  surrender,  it  follows  that  the  lord's  act  in  admitting  the  *  r  20  1 
lessor  of  the  plaintiff  is  void ;  for  he  is  not  the  heir  of  Lady 
Harriet;  and  the  will  of  Earl  Thomas  having  declared  the  uses 
of  his  surrender  to  be  to  Lady  Harriet  and  her  sisters  and  their 
heii'S,  none  other  than  one  who  claimed  as  heir  to  one  of  them 
could  be  admitted.  There  is  not  even  the  word  assigns  in  the 
will  of  Earl  Tliomas,  which  might  apply  to  an  alienee,  such  as 
the  lessor  of  the  plaintiff  is ;  though  even  that  would  not  have 
done  when  coupled  with  the  word  heirs.  It  will  be  in  vain 
hereafter  to  refer  to  the  rolls  of  the  court,  to  ascertain  in  whom 
the  title  is,  if  a  will,  and  that  too  without  a  surrender  to  the  use 
of  it,  may  pass  the  title  out  of  court.  And  if  equity  will  take 
notice  of  an  alienation  by  will,  why  should  it  not  equally  notice 
an  alienation  by  deed  ?  As  to  the  5th  point,  he  denied  that  the 
customary  estates  in  question  passed  to  the  lessor  of  the  plaintiff  by 
the  will  of  Lady  Harriet.  The  general  rule  is,  that  neither  copy- 
holds nor  leaseholds  pass  by  the  general  words  of  a  will,  unless 
the  copyholds  have  been  surrendered  to  the  use  of  the  will, 
which  was  not  done  here ;  or  unless  there  are  particular  circum- 
stances to  shew  an  intent  to  pass  them.  And  in  Chanceiy,  where 
the  question  most  frequently  occurs  as  to  copyhold,  the  Lord 
Chancellor  M'ill  not  supply  a  surrender  without  an  apparent  in- 
tent of  the  devisor  to  pass  copyhold.  Ross  v.  Ross,  (6)  Bullock 
V.  Bullocli,  (c)  Challis  v.  Casborn,  [d)  Byas  v.  Byas,  (e)  Hawldns 
V.  Leigh,  (/)  Milbourn  v.  Milhourn,  (g)  and  Hindoop  v.  Ebo-  [  21  ] 
rail,  (/i)  shew  that  the  only  exceptions  to  the  general  rule  are 
either  M-herc  the  devisor  had  no  other  than  copyhold  lands,  or 
where  the  devise  is  in  favour  of  a  wife,  child,  or  creditors,  not 
otherwise  or  inadequately  provided  for ;  and  put  even  in  favour 
of  a  wife  or  younger  children,  as  against  the  heir  left  unpro- 
vided for.  It  is  true  that  Lady  Harriet  had  no  freehold  in 
Yorkshire,  which  is  named  amongst  other  counties,  but  she  had 

(>/)  r.  Biirr.'nO'i.  2785.  {h)  E<j.  Can.Abr.  124. 

(<■)  2  Jw.  Cas.Abr.  ','31.  and  Via.  Ab.  .'')8,  /)/.  19. 

(,/)  Pnc.  ill  Chan.  408.  (c)  2  Ve<<.  Ifil.  (/)  1  Atk.  387. 

(if)  2  Bio.  C/i.  Iicp.G\,  (//)  3  Bra,  Ch.  Rep.  188. 

in 


21 


CASES  IN  MICHAELMAS  TERM 


1805. 

Doe  dem. 

Vkrnon 

against 

Vernon. 


[22] 


in  other  counties  named  :  and  the  mention  of  Yorkshire  is  not 
conchisive  that  she  intended  to  pass  her  customary  estates  there; 
for  she  also  names  Lincobishire  and  Nottinghamshire,  in  whicli 
she  had  nothing.  It  is  plain  therefore  that  she  had  no  particular 
estates  in  contemplation,  and  she  prefaces  the  whole  list  of 
counties  with  reciting  that  she  Avas  entitled  under  the  will  of 
her  father  to  the  fee  simple  of  one  undivided  third  part  of  lands, 
&c.  in  the  several  counties  named ;  which  shews  that,  if  any, 
her  freehold  lands  only  were  particularly  in  her  contemplation. 
A  similar  rule  has  been  applied  to  leaseholds  in  Rose  v.  Bart- 
lett,  (a)  confirmed  by  Thompson  v.  Lawley,  {h)  and  paiticularly 
in  Davis  v.  Gihhs.  (c) 

Lord  Ellenborough,  C.  J.  on  the  first  argmnent  desired  that 
the  case  might  either  be  amended  or  go  down  to  another  trial, 
in  order  to  have  the  fact  more  regularly  brought  before  them, 
which  had  been  suggested,  namely,  that  for  many  years  Earl 
JFilliam  had  paid  rent  to  the  lord  which  had  becnaccepte(l,which 
would  afford  ground  to  presume  an  admittance  of  him  as  te- 
nant. And  then  it  might  be  argued,  that  the  admittance  of  the 
particular  tenant  was  the  admittance  of  those  in  remainder. 
Though  he  suggested  that  the  difficulty  would  still  occur  to  the 
lessor  of  the  plaintiff  in  either  way  of  considering  the  case;  for 
if  there  were  no  admittance  of  Lady  Harriet,  her  devisee  could 
not  claim  to  be  admitted  under  the  surrender  to  the  use  of  Earl 
Thomas's  will;  and  if  she  were  admitted,  then  she  could  not 
devise  without  having  surrendered  to  the  use  of  her  will. 

In  this  term  Watkins  argued  for  the  plaintiff,  and  began  by 
stating  two  (piestions ;  1st.  Whether  Lady  Harriet  Vernon  was 
possessed  of  such  an  interest  in  the  customary  estates  as  she  could 
devise,  without  a  surrender  to  the  use  of  her  will?  2(llv,  Whe- 
ther if  she  had  such  a  devisable  interest,  she  had  used  pro])cr 
Avords  in  her  will  to  i)ass  it  ?  Tpon  the  first  point  he  was  pro- 
ceeding to  shew  that  Lady  Harriet,  never  having  been  admitted 
had  only  an  equitable  title,  which  was  consecpicntly  devisabla 
without  a  surrender  to  the  use  of  her  will,  inasmuch  as  an  etjui- 
table  interest  cannot  be  furreudered;  and  that  on  the  death  of 


{a)  Cii).  (\ir.  OO.'i.  liut  \vl)ciT  tlic  leasclKjhl  had  always  been  let  with  the 
freehold  as  one  farm,  it  was  holdea  to  jia^s  under  general  words.  Laiic  v. 
J.d.  Slunhnpc,  (j  Ttrm  Rip.'^Xj. 

{!')  ?  Bc.>.  4  Pull.  3i;'.  (.) ;;  J'.  H//^..  'ic. 

Kail 
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Earl  Tliomas  the  legal  estate  descended  to  his  customary  heir  Earl 
JVilliam,  and  so  to  the  next  heir,  till  the  admittance  of  the  lessor 
of  the  plaintiff,  which  entities  him  to  maintain  this  ejectment. 
And  in  addition  to  the  authorities  before  cited  on  this  point,  he 
mentioned  1  Roll.  Jbr.  502.  pi.  3.  '1  Doe  v.  Millei-,  (a)  Berry 
V.  Green,  (b)  Peach/  v.  The  Duke  of  Somersetj  (c)  Semaine's 
case,  (d)  Jllen  v.  Poulton,  (e)  Attorney- General  v.  Andrews,  (/) 
and  Duke  of  Marlhorougli  v.  Lord  Godolphin.  (g)  He  also  referred 
to  Hills  V.  Downton,  (/i)  to  shew  that  the  Court  would  not  look 
to  th6  circumstance,  whether  the  heir  or  the  devisee  were  other- 
wise provided  for  by  the  will  or  not.     It  was  then  asked  by 

Lord  Ellenborough  C.  J.  Have  you  any  case  to  shew  where 
this  court  has  taken  notice  of  an  equitable  title  in  a  copyhold? 
Does  a  court  of  law  ever  take  notice  of  an  equity?  As  a 
question  of  law  there  is  really  nothing  for  us  to  deliberate  upon ; 
and  therefore  we  would  willingly  relieve  you  from  further  trou- 
ble. Lady  Harriet  never  was  in  fact  admitted,  though  if  she 
had  been  admitted,  yet  according  to  the  custom  she  could  not 
have  devised  the  premises  without  a  surrender  to  the  use  of  her 
will:  so  that  there  is  neither  an  admittance  of  her,  nor  a  sur- 
render to  the  use  of  her  will.  Then  are  we  to  be  hunting  after 
an  equity,  when  this  Court  has  nothing  to  do  but  with  the  legal 
estate  ?  For  as  to  the  admittance  of  the  lessor  of  the  plaintiff, 
that  merely  clothes  him  with  a  legal  title  to  the  possession,  if  he 
had  before  a  title  to  the  estate  pursuant  to  the  surrender ;  but  it 
does  no  more,  it  will  not  give  him  a  title.  It  is  enough  how- 
ever to  say,  that  hndy  Harriet  never  was  in  fact  admitted  under 
the  surrender  by  her  father  to  the  use  of  his  will,  and  her  de- 
visee cannot  be  in  a  better  situation  than  herself.  It  is  impossi- 
ble to  sustain  the  argument  for  the  lessor  of  the  plaintiff  in  the 
total  absence  of  any  legal  title  :  and  we  cannot  determine  who 
has  the  equity;  he  must  go  to  the  other  side  of  the  hall  to  learn 
that.  But  our  opinion  is,  that  even  supposing  him  to  have  an 
equity,  we  cannot  help  him  here. 

Grose  J.  declared  himself  of  the  same  opinion. 

(-0  1  Term  Rcp.SOry.         {l)   Cro.  Elh.3\9.  (c)  Prrc.  in  Chan.  5fO. 

((/)   iBuhfr.  200.  (c)  1  ?'cs.  Id.  (/)  1  Ves.no. 

(j^)2Ves.77. 

{/>)  5  Ves.jun.  '>b7 ,  Vide  Mr.  Cox\  note  to  Wolts  v.  BitUoA,  1  P.  n"//is.GO, 
jth  edit,  where  the  j)rincipal  cases  on  the  suhject  arc  collected. 
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Vernon. 


Lawrence  J.  How  can  the  admittance  of  Lady  Harriet'' s 
devisee  be  connected  with  the  surrender  to  the  use  of  Earl 
Thomas's  will  ?  How,  upon  inspection  of  the  court  rolls,  can 
the  devisee's  title  be  made  out  ?  There  would  appear  a  surren- 
der to  the  use  of  Earl  Thomas's  will,  and  an  admittance  of  the 
devisee  of  another  person :  but"  the  relation  of  the  one  to  the 
other  would  not  appear.  It  may  indeed  be  considered  in  equity, 
that  the  heir  at  law  of  Earl  Thomas  is  trustee  for  the  devisee 
of  Lady  Harriet ;  and  equity  may  in  that  case  oblige  the  heir  to 
surrender  to  such  devisee ;  and  then  the  title  will  all  appear  re- 
gular J  but  in  order  to  ascertain  whether  the  devisee  has  an 
equity,  he  must  apply  to  a  court  of  equity. 

Le  Blanc  J.  assented. 

Postea  to  the  Defendant. 


Fridiiy, 
Nov.  15th. 


Sharp  against  Gladstone. 


While  a  ship  r|^HE  Plaintift'  declared  in  assumpsit  for  money  had  and  re 
-■-    ceived,  and  upon  the  usual  money  counts. 


Plea,  the  gene- 
At  the  trial  at  the  sittings  at  Guildhall  nftev  last  Hi- 


was  forcibly 
detained  in  a 
foreign  port,    ral  issue. 

^b*^  T"^d      ^^'y  t^^"^J  before  Lord  EUenhorough  *  C.  J.  a  verdict  was  found 

first  the  ship    for  the  plaintiff  for  100/.  and  also  16/.  for  interest  from  the  24th 

/"ell'^to  Ihe  ^^  I'^^^ruari/  1802  to  the  8tli  of  Mai/  1805,  subject  to  the  opi- 

dirterent  sets  nion  of  the  Court  on  the  following  case.     The  Defendant,  as 

of  unoenvn-   Q^ynQ^.  of  the  Ship  Jane,  caused  a  i)olicy  to  be  effected  thereon 

tcrs  tncrcon  t.         »/ 

who  paid  as'  for  a  voyage  from  Liverpool  to  Petersburgh  and  back.    He  also 

for  a  total  caused  another  policy  to  be  eflccted  for  800/.  on  the  fre'ia^ht  from 
loss;  after  ^         "^  •'      ^ 

which  the  ship  was  liberated,  rcshippcd  her  cargo  which  had  been  taken  out,  and  returned 
home,  canting  fit iiiitt,  wiiich  was  received  by  the  assurt'd.  Quare,  Whether  the  assured, 
after  an  abandonment  of  the  ship,  (which  was  a  ttcekiiii^  and  not  a  chartered  ship  ;  on  which 
a  distinction  may  arise;)  could  abandon  ihc  J'reiiiht  to  another  set  of  underwriters?  But 
assuming  that  he  might,  the  ship  and  freiglit  are  salvage  to  the  different  underwriters,  after 
deducting  the  following  cxjjences,  which  must  be  apporlioncd  between  them  according  to 
their  several  interests  :  1.  The  e\[)cnces  of  the  ship  and  crew  in  the  foreign  l>ort,  including 
port  charges,  (besides  the  expence  of  shipping  the  cargo  which  exclusively  belongs  to  the 
underwriu-rs  vn  J'relght.)  2.  Insurance  thereon.  3.  Wages  and  pro\isions  of  crew  from 
their  liberation  in  the  foreign  port  till  their  discharge  here.  4.  Wages  (provisions  were 
supplied  by  the  foreign  government)  to  the  crew  during  their  detention,  liut  the  assured 
was  not  entitled  to  deduct  out  of  the  i>(;ight  received  payable  to  the  i-inilerwriter  on  freight ; 
1.  Charges  paid  at  the  ytort  of  di-charge  on  ship  and  cargo.  ','.  Insurance  on  ship. 
3.  Diminution  in  value  of  ship  and  tackle  1  y  wear  and  tear  on  the  voyage  home. 

*  [  25  3  Petersbtfrgh 
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Petershiirgh  to  Liverpool,  as  interest  should  appear;  to  which  1805. 
last  policy  the  plaintiff  was  a  subscriber  for  100/.  On  the  5th  ^ 
of  November  1800  the  ship,  being  at  Cronstadt  upon  the  voyage  against 
insured,  and  being  a  seeking  and  not  a  chartered  ship,  had  taken  Gladstone, 
on  board  a  considerable  part  of  her  homeward  cargo  on  freight, 
and  the  remainder  was  then  loaded  in  lighters  in  it«  passage  from 
Petershurgh  to  Cronstadt.  The  master  had  signed  bills  of  lading 
for  the  cargo,  which  was  shipi)ed  by  different  merchants,  each 
upon  a  distinct  engagement  for  freight.  The  snip  would  have  . 
been  ready  to  sail  in  six  or  seven  days  on  her  voyage  home : 
when,  on  the  said  5th  of  November  1800,  by  order  of  the  Rus- 
sian Government,  the  ship  was  forcibly  seized,  the  master  and 
crew  were  compelled  to  quit  her,  and  were  marched  into  the 
interior  of  the  country,  and  the  cargo  was  relanded  by  the 
Russians  and  put  into  warehouses.  The  ship,  crew,  and  cargo, 
remained  in  possession  of  the  Russiajis  until  the  22d  of  Mai/ 
1801,  when  the  master  and  crew  were  liberated,  and  allowed 
to  take  i)05PcssIon  of  the  ship  again.  The  master,  upon  his  li- 
beration, procured  the  greater  part,  but  not  the  whole  of  the  ori- 
ginal cargo  to  be  reshipped,  for  which  he  signed  new  bills  of 
lading;  and  the  remaining  part  of  his  lading  consisted  of  goods 
which  were  no  part  of  the  original  cargo.  The  ship  continued 
at  Cronstadt  for  the  purpose  of  procuring  and  completing  her  r  on  i 
freight  on  the  voyage  home,  from  the  22d  of  Mai/  to  the  3d  of 
Juli/  1801,  when  she  sailed  and  arrived  at  Liverpool  in  August. 
The  defendant  has  received  the  freight  earned  by  the  ship  on 
her  voyage  home,  the  proceeds  of  which  amount  to  about  1900/. 
In  February  1801  the  defendant  abandoned  the  sliip  to  the  under- 
writers  thereon,  and  abandoned  the  freight  to  the  plaintiff,  and 
the  other  underwriters  on  freight,  as  far  as  insured;  and  the  de- 
fendant received  from  the  plaintiff  and  the  other  undenvriiers 
on  freight  the  full  amount  of  their  respective  subscriptions  as 
for  a  total  loss.  The  defendant  claims  to  have  paid  the  follow- 
ing charges  upon  the  ship  and  freight,  a  proportion  of  which 
he  claims  to  deduct  from  the  net  proceeds  of  the  freight  re- 
ceived by  him  as  aforesaid. 

£     s.     d. 
Expences  of  the  ship  and  crew  at  Petersbnrgh  and 
Ehineur,  including  port  charges,  and  the  ex- 
pence  of  shipping  the  cargo  upon  Avhich  the 
freight  has  been  paid      -        -  -        -  305     14    0 

C  2  Insurance 
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£  s.    cl. 
1805,       Insurance  on  the  same         -        -        -        -        -      9196 

Waffcs  of  and    provisions  for  the   master,  mate, 

asainsi  and  scamen,  from  the  time  they  were  liberated 

Gladstone,      j^  linssia  till  discharged  in  England,  being  four 

months 223    6  11 

Charges  paid  at  Liverpool  on  ship  and  cargo  -     91    16    5 

Insurance  on  ship  home  3000i.  at  four  guineas  less 

returns -         -     90    2    0 

Wages  to  the  master  and  crew  during  their  deten- 
tion in  Rtcssia,  being  six  months       -         -         -  2/0    0    0 

The  defendant  also  claims  to  be  entitled  to  make  the  follow 
ing  charge  against  the  freight; 
[  27  ]      Diminution  in  the  value  of  the  ship  and  tackle,  by 
wear  and  tear,  on  the  Aoyagc  home ;  she  being 
then  emploved  for  the  benefit  of  tliose  interested 
in  the  freigiit         -  -         -        -    ,     -         .€300    0    0 

The  question  for  the  opinion  of  the  Court  was,  Whether  tlic 
defendant  were  entitled  to  deduct  a  proportionable  jjart  of  any 
and  which  of  the  said  cliarges  from  the  amount  of  the  freight 
received?  If  the  Court  shouhi  be  of  opinion  that  he  was  not 
entitled  to  any  deduction  in  respect  thereof,  then  the  verdict  to 
stand.  But  if  the  Coiu't  should  be  of  opinion  that  he  was  en- 
titled to  such  deduction,  then  it  was  agreed  between  the  parties 
that  the  amount  of  the  particular  charge  or  charges,  in  respect 
of  which  the  Court  should  think  a  deduction  ought  to  be  made, 
together  with  the  amount  of  such  deduction,  should  be  referred 
to  arbitration  :  and  the  amount  which  the  arbitrator  should  find 
shoidd  be  deducted  from  the  verdict  obtained,  and  a  verdict  to 
l>e  entered  accordingly. 

This  case  Avas  argued  in  Trlnitt/  term  last  by  7io'/if/i  for  the 
plaintift',  and  Scarlet  for  the  defendant;  and  again  in  this 
term  by  Park  for  the  plaintifl',  and  the  Solkitor-Gcm'ral  contra. 

Tlie  facts  were  shortly  these  :  the  defendant,  owner  of  a 
seeking  shij)  ii\  \\\ii  Ttusslan  trade,  insured  .s7</jj  and //•<^':,'7)/- with 
different  sets  of  underwriters  on  a  voyacfc  home  iVom  Petersfmrgh 
to  IJrcrpcuiJ ;  and  after  part  of  the  lading  taken  on  board  and 
the  rest  ready  to  be  shipped,  the  ship  and  cargo  were  sci/ed  by 
the  Jlitssian  government,  and  the  crew  sent  into  confinement; 
on  which  the  owner  uban<l'>ued  ship  and  freight  to  tlie  respective 

underwriter-; 
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underwriters,  and  received  as  for  a  total  loss.    And  after  some       180S. 
months  elapsed  the  ship  and  crew  were  liberated,  and  returned       ^ 
*home  with  her  cargo,  and  earned  freight,  which  the  owner  re-      cuinst 
ceived  from  the  shippers  of  goods :  and  the  principal  question  Gladstone. 
made  was,  whether  in  an  action  by  an  underwriter  on  freight  to       '■        ■' 
recover  the  freight  so  received  by  the  owner,  the  latter  were  en- 
titled to  deduct  certain  expences  incurred  in  prosecuting  the  ad- 
venture, and  bringing  home  the  ship  and  cargo,  subsequent  to 
such  abandonment. 

The  plaintiff's  counsel  contended,  that  the  underwriter  on 
freight,  to  whom  it  has  been  abandoned,  and  who  has  paid  as 
for  a  total  loss,  is  in  the  same  situation  as  a  common  assignee  of 
the  freight  for  a  valuable  consideration,  without  abandonment, 
at  least  as  against  the  owner  of  the  ship  and  freight  in  whom 
both  interests  were  united,  and  also  against  the  underwriter  on 
ship  after  severance  of  the  interest  by  the  abandonment :  and  as 
it  is  contrary  to  all  experience  that  a  ship-owner  should  charge 
such  an  assignee  with  expences  incurred  by  mariners'  wages, 
provisions,  or  wear  and  tear  of  the  ship,  however  increased  by 
the  protracted  duration  of  the  voyage  from  contrary  Avinds,  or 
detainer  by  ships  of  war  at  sea ;  so  neither  can  he  be  charged 
M'ith  such  expences  incurred  by  the  forcible  detention  of  the 
ship  in  a  foreign  port.  For  in  estimating  what  the  owner  of 
the  goods  shall  pay  for  freight,  the  ship-owner  takes  into  the 
account  all  the  risks,  delays,  and  expences  of  the  voyage,  and 
he  receives  a  compensation  adequate  to  the  average  amount  of 
them  in  the  freight :  then  when  the  underwriter  to  whom  the 
freight  is  abandoned  has  paid  as  for  a  total  loss,  he  has  already 
])ai(l  his  average  proportion  of  such  expences;  and  he  only  un- 
dertakes, that  if  the  accidents  of  the  voyage  should  prevent  the 
earning  of  freight  from  the  owner  of  the  goods,  he  will  replace 
the  loss  to  th(^  shi[)-owner.  The  undervv'riter  on  freight  there-  [  29  ] 
fore  is,  in  case  of  loss,  in  the  place  of  the  owner  of  goods  to 
the  ship-owner,  and  cannot  be  chargeable  for  more  than  the 
latter  would  l)e  liable  for  in  case  of  the  arrival  of  the  goods. 
The  (pRsiion  then  nuist  be  considered  the  same  as  if  the  goods 
li;ivi!!g  arrived  safe,  Milhout  an  intervening  abandonment,  and 
full  treiivht  hchig  i)ai(l  1)v  the  owner  of  goods  to  the  ship-owner, 
th(>  hiUtT  had  ])n)ught  an  action  against  the  iniderwriter  on 
trcight   to  recover  \\\v<v  expences.     In  Leatham  v.  Tt-m/,  {<i) 

\vhere 
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1805.       where  the  underwriters  on  freight  recovered  from  the  owner  the 

amount  of  the  freieht  which  he  had  received  after  an  abandon- 

Sharp 

mainst      ment  of  it  to  them,  it  was  indeed  intimated  at  the  conclusion 

Gladstone,  of  the  case  that  the  underwriters  were  to  contribute  proportion- 
ably  towards  the  expence  of  bringing  home  the  cargo ;  but  the 
point  was  not  argued,  nor  any  solemn  decision  given  upon  it. 
And  in  Thompson  v.  Rowcroft  (a)  it  was  considered,  that  after 
an  abandonment  to  the  respective  undenvriters  on  ship  and 
freight,  the  OAvner  or  underwriters  on  ship,  and  not  the  under- 
writers on  fi'eightj  at  least  as  between  them  and  the  owner,  who 
stood  in  the  situation  of  a  wrong-doer  by  the  receipt  and  re- 
tention of  the  freight,  were  liable  to  these  expences.  [Lord 
Ellenhorough  C.  J.  observed,  that  this  point  was  not  argued  in 
that  case,  but  was  merely  thrown  out  at  the  conchision  of  it.] 
It  was  there  said  however,  that  expences  of  this  sort  were  not, 
properly  speaking,  salvage  on  the  fi-eight,  but  charges  paid  by 
the  owner  of  the  ship  for  the  benefit  of  those  to  whom  he  aban- 
doned it,  a  proportionable  part  of  which  he  would  be  entitled 
to  retain  on  his  settlement  with  them. 
[  30  ]  At  the  conclusion  of  the  first,  and  in  the  course  of  the  se- 

cond argument  Lord  Ellenhorough  C.  J.  observed,  that  he  felt 
great  difficulty  in  saying,  that  after  an  abandonment  of  the  ship 
by  the  owner  to  the  underwriters  on  ship,  he  could  abandon  the 
freight,  which  seemed  to  follow  the  property  in  the  ship,  being 
tlie  earnings  made  by  tlie  subsequent  use  of  that  which  Avas 
then  become  the  property  of  others,  to  another  set  of  imder- 
writers :  and  if  he  c(mld  not,  then  it  might  be  considered,  that 
having  nothing  of  his  own  to  abandon  to  the  underwriters  on 
freight,  it  was  the  same  as  if  there  had  been  no  al)andonment : 
in  which  case  the  plaintiff  could  not  recover  the  freight  from  the 
owner.  That  if  this  had  been  a  chartered  ship  he  should  have 
known  better  how  to  deal  with  the  difliculty  :  l)nt  in  the  case  of 
a  seckhig  shij),  as  this  was,  he  did  not  well  know  how  to  sepa- 
rate the  character  of  owner  of  tlie  ship  from  that  of  <n\-ner  of 
the  freight,  when^  the  freight  was  to  he  earned  on  earh  parcel 
of  the  goods  shippefj  and  brought  home. 

Lawrknck  .J.,  who  seemed  to  incline  to  the  same  o[)inion, 
said,  (in  answer  to  a  suggestion  by  the  plaiiitifl''s  connsel  that  it 
did  not  lie  in  the  defendant'-  moiuh  to  make  the  objection  after 
Imving  severed  his  interest,  and  abandoned  the  freight  to  the 

{fi)  1  Easf,  52. 

underwriters 
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tinderwriters  thereon ;  after  which  his  receipt  of  the  freight  must      1805. 
be  taken  to  have  been  in  the  character  of  their  agent ;)  that  the      J~    ' 
defendant  might  be  considered  as  the  agent  of  both  sets  of  un-      against 
derwriters,  and  therefore  entitled  to  retain  Avhatevcr  he  was  Gladstone, 
liable  to  pay  over  to  the  underwriters  on  ship.     But 

Le  Blanc  J.  observing  that  the  only  questions  raised  for  the  [  31  ] 
consideration  of  the  Court  by  the  case  reserved  were,  whether 
the  defendant  were  entitled  to  make  any  and  what  deductions  out 
of  the  freight ;  assuming  that  he  was  liable  in  the  first  instance 
to  pay  the  freight  over  to  the  plaintiff:  and  it  being  confirmed 
by  the  counsel  at  the  bar  that  no  question  as  to  the  right  of 
abandonment  to  the  underwriters  on  freight  was  made  at  the 
trial  J  all  the  Court  agi-eed  that  the  argiunent  should  proceed 
upon  the  sevei'al  items  of  deduction  insisted  upon  by  the  defend- 
ant, as  stated  in  the  case. 

The  plaintiff's  counsel  then  proceeded  to  discuss  the  particu- 
lar items.  1st,  The  expences  of  the  ship  and  crew  at  Peters- 
burgh  and  Elsineur,  including  port  charges,  and  the  expence  of 
shipping  the  cargo.  These  must  be  taken  to  mean  the  ordinary 
expences  which  must  accrue  in  every  voyage;  for  the  extraor- 
dinary expences  arising  from  the  hostile  detention  form  another 
substantive  charge.  But  If  these  could  be  charged  on  the  un- 
derwriters on  freight,  there  would  be  an  average  to  be  paid  by 
them  in  every  case,  M'hich  has  never  been  thoiight  of  before. 
These  are  expences  necessarily  incident  to  the  ship-owner  who 
charges  freight  in  proportion.  The  only  part  of  this  item  with 
which  the  plaintiff  seems  to  have  any  concern,  is  the  expence 
of  shipping  the  cargo,  on  which  the  freight  accrued.'v  But  as  such 
a  charge  could  not  have  been  made  on  the  owner  of  goods  shlj)- 
ped,  if  there  had  been  no  abandonment,  so  it  cannot  be  made 
on  the  uiideru-riters  on  freight,  who  stand  in  his  place,  as  against 
the  owner  of  the  ship  :  nor  can  the  latter  be  put  in  a  better 
situation  by  the  ahuudoinnent  than  he  was  befure.  -dly,  The 
insurance  on  tlie  c'X])ences  a])ove  mentioned  nnist  be  governed 
by  the  same  rule,  .'^(lly,  The  wages  and  jM'ovisIons  of  the 
master  and  ere  w  In  the  voyage  home  must  necessarily  have  been  r  qo  i 
incurred,  without  any  extraordinary  jieril  or  loss  for  which  the 
luulerwriter  on  iVeight  would  have  Ijecn  liable,  and  cannot  be 
charged  on  him,  Laving  been  once  bcibre  ])ald  for  in  the  ])rice 
of  ilie  tVi  ii;lit.  Neither,  Itbiy,  can  he  l)e  accountable  lor  (be 
charges  at  Lir(  rpool  on  <liip  and  ca.rgo,  which  must  have  ix'eu 

paid 
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1805.      paid  when  lie  was  off  the  policy,  and  after  the  freight  had  been 

■ earned :  but  such  charges  musteither  affect  the  owner  of  the  ship 

Sharp 

against      ov  of  the  goods.  5thly,  There  is  as  little  pretence  for  charging 

Gladstone,  the  underwriter  on  freight  Avith  the  insurance  home  on  the 
body  of  the  ship  itself,  which  from  the  very  nature  of  the  con- 
tract must  belong  to  the  underwriters  on  ship.  The  like  ob- 
servation will  apply  to  the  7th  item,  the  diminution  in  value  of 
the  ship  and  tackle  by  wear  and  tear  on  the  voyage  home.  For 
the  plaintiff"  had  no  interest  in  the  body  of  the  ship,  and  if 
the  voyage  had  been  ever  so  short  and  prosperous  some  wear 
and  tear  must  have  occurred ;  with  the  degree  of  it  the  under- 
writer on  freight  has  no  concern ;  for  whether  it  be  more  or 
less,  provided  the  goods  arrive  safe,  the  freight  is  equally  earn- 
ed :  and  though  the  ship  had  sunk  immediately  after  the  goods 
were  delivered,  he  would  not  have  been  Uablc  to  contribute  to 
the  loss.  The  principal  item  is  the  6th,  viz.  the  wages  («)  of 
the  master  and  crew  during  their  forcible  detention  in  Mussia; 
which  must  be  admitted  to  be  an  extraordinary  expence  occa- 
sioned by  a  peril  insured  against :  and  tbe  question  is  whether 
after  abandonment  it  is  to  fall  on  the  underwriters  on  sliip,  or 
on  freight  J  or  on  both  proportionubly,  or  on  neither  of  them. 
But  if  it  were  not  to  be  borne  altogether  by  tlic  owner  of  ship, 
they  contended  that  it  would  he  general  average,  being  incurred 
[  33  ]  for  the  benefit  of  the  mIioIc  adventure.  The  case  of  Robertson 
v.  Ewer  (/»)  only  decided  that  wages  and  provisions  during  a 
detention  were  not  a  charge  upon  the  underwriters  on  ship ;  but 
not  that  they  Avere  to  be  borne  by  the  underwriters  on  freight. 
[he  Blanc  J.  observed  that  there  was  no  abandonment  in  that 
case.]  It  was  not  determined  on  whom  the  loss  should  fall  in 
case  of  an  abandonment,  and  it  was  not  said  that  the  owner  him- 
self should  not  bear  it.  In  another  case  indeed  of  Eden  v, 
Poole,  (r)Mr.  Justice  J5«(//cr  said  tliut  the  underwriters  on  freight 

and 

(a)  Wages  were  considered  to  be  payable  to  the  master  and  crew  in  Bade 
V.  'T/io)ii[)so>i,  4  E<ist.  fjiG. 

{!))  1  Term  Rep.  127. 

(r)  Sittin^s  after  Ilil.  term  17or>  at  GuUdhaU.  The  <lii-tuiu  here 
referred  to  is  to  be  fuimd  in  a  note  of  that  case  in  Fmk  on  Insurance, 
ch.  2.,  where  it  is  said  to  have  been  contended  un  tiie  part  of  the  in- 
surer on  5hip,  "and  so  held  hy  Mr.  Justice  Ihillcr  tliat  \\\o.  fniiiht,  and 
vot  the  ship,  was  liable  for  this  loss;"  i.  c.  the  expences  of  wages,  pro- 
visions, 8cc.  during  detention  hy  a  governor  in  a  foreign  port.    A  note  of 

the 
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atid  not  those  on  ship  were  liable  to  those  charges :  but  as  to  the       1805. 
freight,  that  was  merely  a  dictum,  and  not  a  point  necessary  to      g'^^p 
be  decided ;  as  that  was  an  action  against  the  underwriter  on      against 
ship  ;  and  in  subsequent  cases  it  has  been  considered  not  as  a  Gladstone. 
charge  on  freight  alone,  but  as  general  average  ;  which  is  the 
opinion  of  general  writers,  Beavces  Lex  Merc.  150.  and  1  Mageiis, 
CJ.,  and  agrees  with  the  ordinance  of  Lewis  XIV.  tit.  Average, 
art.  /.     And  such  seems  to  have  been  the  opinion   of  Lord 
Mansfield  in  Lateward  v.  Curling  (a)  and  in  Da  Costa  v.  Newn-      [  34  ] 
ham,  (Z»)  Avhere  a  ship  had  put  into  port  in  the  course  of  her 
voyage,  for  the  benefit  of  all  concerned,  the  charges  of  loading 
and  unloading  the  cargo  and  taking  care  of  it,  and  the  wages 
and  provisions  of  the  workmen  hired  for  the  repairs  wanted, 
were  deemed  to  be  general  average. 

Lord  Ellen  BOROUGH,  C.  J.  observed,  that  strictly  speaking 
the  term  general  average  was  more  usually  taken  to  mean  a 
sacrifice  or  loss  of  part  of  the  adventure  for  the  benefit  of  the 
whole ;  but  that  this  was  an  additional  cxpence  incurred  for 
the  benefit  of  all.  It  was  for  the  interest  of  all  the  parties 
that  the  ship's  crew  should  be  kept  in  a  state  to  navigate  her 
home  with  the  cargo;  and  if  for  the  benefit  of  all,  was  it  not 
fair  that  the  expence  should  be  divided  proportionably  ? 

For  the  defendant  it  was  argued,  that  as  by  our  law  freight 
Avas  the  subject  of  separate  insurance,  so  abandonment  and 
salvage  were  incident  to  it  as  to  other  subjects  of  insurance.  If 
the  ship  and  cargo  be  sunk  for  a  time,  or  the  voyage  lost  or  in- 
terrupted, so  as  to  afford  no  present  prospect  of  saving  the  one 
or  prosecuting  the  other  with  effect,  the  assured  may  abandon, 
and  the  underwriter  is  liable  to  pay  as  for  a  total  loss  :  but  in  re- 
turn for  this  he  has  the  benefit  of  salvage ;  and  in  case  of  any  loss. 


the  same  case  is  given  at  the  end  of  tlie  report  of"  llohcrtaon  v.  Euer, 
1  Term  licjt.  lo?.  in  wliicli  it  is  only  ;^tatccl  that  Mr.  Jnsticc  Bu/lcrwns  of 
opinion  that  these  cliargcs  were  not  allowahle  on  such  a  policj/.  And  on 
retcrring  to  my  own  MS.  from  wlience  the  printed  note  was  taken,  I  do  not 
fmd  any  opinion  of  the  learned  jndge  as  to  tlic  exclu.^ive  hability  of  the 
freight  for  snch  charges,  though  that  was  contended  for  by  Mr.  l.ec,  who  was 
counsel  for  the  underwriters  on  ship,  who  said  that  it  was  so  determined 
every  tlay. 

(<y)  GailJhaU,  sittings  after  Tnn.  I?7c3.     Fcrk  on  Imur.  ch.  7.  tit.  General 
or  (iross  Average. 

{!')  2  Term  Rep.  407. 

the 
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1805.  the  assured  by  himself,  his  servants,  &c.  is  bound  by  a  stipulft- 
Sharp  ^'^^  •"  eveiy  policy,  "  to  sue,  labour,  and  travail  for"  the  reco- 
agaimt  Very,  &c.  of  the  ship  and  goods ;  which  is  for  the  benefit  of  the 
AD8TONE.  underwriters.  AVhatever  expence  therefore  is  incurred  in*  sO 
doing  is  incurred  by  the  assured  in  the  character  of  agent  for  the 
underwriters ;  and  whatever  is  saved  is  for  their  benefit  who  are 
'  J  entitled  to  salvage;  but  salvage  is  not,  properly  speaking,  the 
thing  mved,  but  the  balance  of  its  worth  after  deducting  the  ex 
pence  of  saving  it.  Though  nothing  were  saved,  the  under- 
writers would  still  be  liable  for  whatever  expence  was  bona  fide 
incurred  in  the  attempt ;  the  assured  being  bound  to  sue  labour 
and  travail  for  them;  and  the  assured  would  stil  be  entitled  to 
receive  as  for  a  total  loss.  Here  the  voyage  was  finally  prosecuted 
with  effect  after  the  abandonment :  the  thing  saved  was /mg/i^; 
in  doing  which  certain  cxpences  were  incurred,  without  which 
no  freight  would  have  been  saved  :  but  as  the  underwriter  can 
claim  nothing  but  salvage,  and  salvage  is  the  thing  saved  after  de- 
ducting the  erpences,  therefore  the  assured  who  derives  no  benefit 
to  himself  from  the  freight  ought  to  be  paid  the  expences  in- 
curred in  saving  it  for  the  benefit  of  the  underwriters  on  freight. 
The  opinions  thrown  out  in  Tliompson  wltowcroft,  (a)  and  Lea- 
iliam  V.  Tern/,  (6)  were  without  argument,  and  at  the  moment. 
With  respect  to  the  particular  items,  it  was  observed,  that 
part  at  least  of  the  first,  the  expence  of  shi})ping  the  cargo,  ought 
exclusively  to  be  borne  by  the  underwriters  on  freight,  being 
altogether  for  their  benefit;  and  that  the  other  expences  upon 
the  ship  and  crew,  and  the  port-charges  abroad,  including  the 
duties  for  passing  tlie  Sound,  witiiout  which  no  freight  could  have 
been  earned,  ought  also  to  be  paid  by  those  avIio  alone  profited 
by  the  home  voyage,  or  at  least  they  should  bear  a  proportionable 
share  ;  (which  it  was  said  mii^ht  be  settled  by  some  person  out 
of  court  cognizant  of  i-uch  matters.)  That  the  2d  iteni,  viz. 
the  insurance  on  the  above,  would  follow  the  same  rule.  [Lord 
Kllcnhorough  observed  on  the  argument,  that  the  charge  of 
[  "J^  ]  duties  on  the  ship  coidd  not  form  an  article  of  genera/  average, 
as  they  wonld  have  been  pava])le  at  all  events  whether  the 
shi|)  had  returned  home  early  or  late.]  3<lly,  As  to  seamen's 
wages  and  i)ro\isions  from  the  liber;ition  of  the  ship  in  livssia 
till  her  di- charge  at  L\vvry>(M>l ;  those,  it  \va~^   said,  would  come 

(";  I  V":-,  ,--7.  (/.;  ;;  /!<.j.  .s  Vul.  ly.^. 

under 
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Mnder general  average.  [On  which  Lord  Ellenborough  observed,       1805. 
that  that  would  only  apply  to  such  of  those  charges  as  were       ^^p 
occasioned  by  the  detention,  which  must  be  first  ascertained.]       against 
Part  at  least,  it  was  answered,  was  incurred  by  the  delay  of  re-  Gladstone. 
shipping  the  cargo.    [It  was  here  suggested  on  the  first  argu- 
ment by  the  defendant's  counsel,  that  the  better  Avay  would  be 
for  the  Court  to  decide  whether  the  particular  items  formed 
general  average  or  salvage ;  and  that  then  the  proportions  should 
be  left  to  arbitration ;  which  seemed  to  be  assented  to.]     4thly 
and  5thly,  Tlie  charges  paid  at  Liverpool  and  the  insurance  on 
the  body  of  the  ship  were  not  insisted  upon.  The  7th  item,  as   - 
to  the  Avear  and  tear  of  the  ship,  it  was  said,  ought  to  be  appor- 
tioned, if,  as  was   contended,  the  ship  was  then  employed  in 
earning  freight  for  the  benefit  of  the  underwriters  on  freight, 
and  not  of  the  other  underwriters  who  by  the  abandonment  were 
the  then  owners  of  the  «hip.    As  to  the  6th  and  principal  item, 
the  wages  of  the  master  and  crew  during  the  detention,  they 
relied  on  the  cases  of  Robertson  v.  Ewer,  (a)  explained  Bro?igh 
V.  IVhitmore,  (b)  and  the  two  nisi  prius  cases  cited  of  Fletcher  v. 
Poole,  and  Eden  v.  Poole,  particularly  for  the  opinion  of  Buller,  J. 
in  the  latter,  as  given  in  Park  on  Insurance,  and  again  in  Da 
Costa  V.   Newnham,  (c)  to  shew  that  provisions,  not  forming 
part  of  the  original  outfit  of  the  ship,  but  expended  during  a 
detention  of  a  ship  in  a  foreign  port,  and  wages  accruing  during 
such  detention,  were  not  to  be  paid  for  by  the  underwriters  on 
ship,  but  out  of  the  freight.    And  it  was  observed,  that  this      [  3/  ] 
was  either  to  be  considered  as  a  total  loss  with  benefit  of  salvage, 
or  a  partial  loss  with  general  average. 

Lord  Ellenborough,  C.J.  As  no  question  arises  now  upon 
the  etfcct  of  the  abandonment  of  the  freight  to  the  underwriters 
on  freight  after  an  abandonment  of  the  ship  to  the  other  set  of 
underwriters  ;  l)ut  the  abandonment  in  this  case  is  assunfed  to 
have  been  properly  made,  and  to  have  conveyed  a  right  to  the 
freight  to  the  plaintiff',  subject  to  any  and  whatever  deductions 
the  assured  may  be  entitled  to  make  :  and  as  it  is  agreed  to  con- 
sider each  set  of  underwriters  as  in  the  place  of  the  assured  for 
the  rcs[)cctive  interests  insured  which  have  been  abandoned  to 
them;  then  the  underwriters  on  freight  to  wliom  it  has  been 
abandoned,  having  paid  as  for  a  total  loss,  arc  entitled   to  the 

{'I)  1  Term  Ilrp.  1^7.         {!>)  1  Term  lirp,  206.         (c)  2  Term  Rep.  41  i. 

benefit 
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1805.  benefit  of  salvage,  and  the  net  salvage  is  that  which  remains 
Sharpe  ^^  *^^^  subject- matter  after  payment  of  the  expences  of  saving 
agahist  it.  After  tlie  abandonment  the  assured  was  to  be  considered 
Gladstone,  .^g  jj^^  agent  of  both  sets  of  underwriters,  and  he  laid  out  what 
■was  necessary  for  the  benefit  of  the  whole  concern,  without  ap- 
plying the  several  proportions  to  each  at  the  time  for  their  sepa- 
rate interests.  But  each  set  of  underwriters  is  entitled  to  have 
their  respective  salvage,  subject  to  the  deductions  applicable  to 
eacli.  With  respect  then  to  the  particular  items,  the  charges 
paid  at  Jjiverpool  are  to  be  struck  out;  and  so  is  the  insurance 
on  the  ship  which  can  be  no  charge  upon  the  freight;  and  so 
nuist  the  last  item,  of  dimipution  of  tlie  value  of  the  body  of 
the  ship  and  tackle  by  wear  and  tear.  Tlie  remaining  items 
nuist  be  considered  as  so  many  deductions  from  the  salvage, 
which  must  be  apportioned  according  to  the  respective  interests 
L  "^o  J  Qf  j.|jp  ^^y^y  gg|.j,  Q^-  underwriters  in  the  judgment  of  the  persons 
to  whom  tlie  same  are  agreed  to  be  referred.  The  expence  of 
putting  the  cargo  on  board  was  certainly  altogether  for  the 
benefit  of  the  iinderwriters  on  the  freight ;  and  the  expences 
of  Petersburgh  and  Elsineiu'  must  be  a{)portioned.  As  to  the 
general  (lucstion,  whether  an  abandonment  could  be  made  to 
the  underwriters  on  freight  after  an  abandonment  to  the  under- 
writers on  shij),  I  beg  to  be  understood  as  giving  no  oj)inion  ; 
and  with  respect  to  that,  this  not  being  the  case  of  a  chartered 
but  of  a  seekiug  ship,  a  distinction  may  arise. 

Per  Curiam,  Postea  to  the  Plaintiff,  subject 

to  the  deductions  to  be 
made  upon  the  items  re- 
ferred. 


Ander.-on. 
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Anderson,  Bart,  and  Another  against  The  Royal  Exchange  TuesJai/ 
Assurance  Companv.  '^"''-  ^'^'^'• 

THIS  was  an  action  upon  a  policy  of  insurance  to  recover  a  A   vessel 
total  loss  on  acars^o  of  wheat  in  the  ship  Fanmi,  on  a  voyage  ^^'''"§  ^^''"' 
o  i.  J}  J    s     corn   insur- 

froni  Waterford  to  Liverpool ;  plea  the  general  issue.  At  the  trial  ed,  from 

at  the  sittings  after  Hilary  term  1805,  before  Lord  Ellenhoronsh  }^'^i"ford 
,  >.^         ,  ,  ^     in  IreUmd 

C.J.  a  verdict  was^found  for  the  Plaintiffs,  damages  915 /.9s.  8d.  to  Liverpool, 

subject  to  the  opinion  of  the  Court  on  the  followine:  case.  ^<  f-  pol'cy 

The  ship  Fanny  was  loaded  at  Waterford  in  January  1 804,  morandum, 

with  a  certain  qnantitv  of  wheat  in  bulk,  equivalent  in  measure  ^."  ^e  free 

1  .  m'\n'\  1         mi      .  /,.  ,         from  all  but 

and  quantity  to  'J4vX)  barrels.     Ihe  insurance  was  effected  on  aenerala- 

account  of  .^.  Comhcroi  Liverpool,  merchant,  upon  696  barrels  ^erage,  was 
of  the  said  wheat,  his  property;  and  the  same  were  shipped  by  near  Muter' 
T.  Nevi)is,  who  acted  as  his  agent  at  Waterford,  and  were   offord  on  the 
ihe  value  of  1000/.  the  sum  insured.     'J^hc  policy  contains  the  and\he  v c ' ' 
following  stipulation,  "Free  from  all  average  on  corn,  flour,  fish,  sel  conti- 

*^  salt,  fruit,  seeds,  hides,  and  tobacco,  unless  ffeneral  or  other-  "^     at  higii 

'  ^  ^  '  •"  ^  tide  under 

"  wise,  specially  agreed."    There  was  no  special  agreement  in  water  for 

the  nolicv,  respecting  the  pavmentof  an  average  loss  on  corn. '^*^^r^  "^^tli 
1  •  '         1       _     ^  i    .  ^  dunno;  which 

The  Fannij  sailed  from  Jfaterford  on  the  voyage  insured  on  the  time,Trom 

28th  ofJa;/.  1804,  M-ith  the  wheat  insured  on    board,  and  in  ^'^c  3 1st,  the 

, ,         ,  ,        .  ,  ,  1         ,  .   ,  assured  at 

])roceeding  dov.-u  tbe  river  she  struck  upon  a  rock,  which  occa-  low  water 

sioncd  her  immediately  to  fill  with  water,  and,  to  prevent  ber  ^^'^'['^ ^"'P'oy- 

froni  sinking,  she  Avas  run  on  shoi-e.  The  hull  of  the  ship  was  the  caro-o  ° 

{or  four  iveehs  entirely  under  water  at  high  water,  and  until  the  the  whole  of 

cargo  M-as  ta]<cn  out  she  could  not  be  raised  or  removed.  The  damat'ed  hut 

v.iiole  of  the  cargo  was  damaged.     1635  out  of  the  said  2406  the  greater 

barrels    of  wheat   were    taken    out    of    the    ship    and   after-  vered'^aml' 

wards  kiln-dried  at  JFaterford.  The  said  1635  barrels  first  be-  kiln-dried: 

hut  no  no- 
lice  of  al)an(!oniucr.t  was  given  to  the  underwriters  in  London  till  the  18th  of 
Lebriinrii,  though  there?  is  a  const;int  regular  intercourse  between  Waterford  and  JA- 
rcrpool,  where  some  of  tlie  assured  lived  ;  which  v,as  holden  to  he  out  of  time.  For 
whether  or  not  upon  such  a  iiolicy,  where  there  was  an  opportunity  of  sending  on  the 
ciiru  which  was  saved  to  the  place  of  its  destinatioir  wit;hin  two  months  after  the  accident 
in  auotlier  vessel,  the  assured  were  entitled  to  abandon  as  in  case  of  a  total  loss  ;  at  all 
events  they  ought  to  have  made  their  election  to  abandon  within  a  rcasoruddc  time,  (on 
which  it  seems  that  the  .bulge  ought  to  instruct  the  jury  under  the  circumstances  of  the 
case,)  and  they  cannot  take  ilic  chance  of  endeavouring  first  to  save  and  make  the  best 
of  the  cargo  on  their  ov/n  account,  and  al'terwards  abandon  v.lien  they  find  that  they 
cannot  turn  it  to  their  aclvantage.  a^r  gt)  '"j 

iran 
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1805.      gan  to  be  taken  out  on  the  31st  of  Jan.  1804,  and  continued  from 

.  time  to  time  takiner  out  until  the  vessel  was  raised.  A.  Comber's 

Anderson  .  ° 

against      proportion  of  the  1635  barrels  so  taken  out  amounted  to  473 

The  Royal  barrels,  which  were  delivered  to  T.  Nevins  as  his  affent.  Some 
Exchange  '  ° 

Assurance   P^rt  of  the  remainder  of  the  cargo  of  wheat  was  sold  to  feed 

Company,    hogs,  and  the  residue  thereof  was*  thrown  into  the  sea  as  unfit 

*  r  40  1   r 

^  -^  for  use.  The  whole  quantity  kiln-dried,  as  before  stated,  except 
the  473  barrels  belonging  to  A.  Comber,  was,  two  months  after 
the  accident  happened,  shipped  on  board  another  vessel  for 
and  arrived  at  Liverpool,  and  was  received  by  underwriters  on 
policies  including  losses  hy  stranding,  and  the  473  barrels  belong- 
ing to  A.  Comber  might  have  been  forwarded  in  like  manner  if 
he  had  given  directions  for  that  purpose.  The  473  barrels  were 
sold  by  T,  Nevins,  and  produced  2491.  I  s.  9d. :  but  the  expence 
of  saving  and  kiln-drying  the  same  reduced  the  net  proceeds 
thereof  to  95/.  13*.  4d.,  which  sum  has  been  remitted  to  and 
received  by  the  plaintiffs.  After  the  ship  had  remained  four 
weeks  in  the  situation  before  described,  she  was  weighed  up  and 
taken  back  to  Waterford,  then  incapable  of  prosecuting  the 
voyage,  and  continued  under  repairs  until  the  latter  end  of 
April,  by  which  time  she  was  repaired.  On  the  18th  and  25th 
of  Feb.  1804  the  plaintiffs  and  also  A.  Comber  gave  notice  of 
abandonment  to  the  defendants  j  but  the  defendants  refused  to 
accept  such  abandonment.  The  question  for  the  opinion  of  the 
Court  was.  Whether  the  plaintiffs  were  entitled  to  recover  in 
this  action  as  for  a  total  loss,  with  benefit  of  salvage :  and  if 
not,  then  as  for  a  total  loss  of  that  part  of  the  goods  in  question 
which  was  not  kiln-dried  ?  If  the  Court  should  be  of  opinion 
that  the  plaintiffs  were  entitled  to  recover  as  for  a  total  loss  of 
the  whole  cargo,  with  benefit  of  salvage,  then  the  verdict  to 
stand :  but  if  the  Court  should  be  of  opinion  that  the  plaintiffs 
were  entitled  to  recover  only  as  for  a  total  loss  of  that  part  of 
the  goods  in  question  Mhicli  were  not  kiln-dried,  then  a  verdict 
to   be  entered  for  the  plaintiffs  for  356/.    16.?,  only.     And  in 

r  41  ]  ^"^^'^'  ^^^^  Court  should  be  of  opinion  that  the  plaintiffs  were  not 
entitled  to  i-ecover  any  part  of  the  sum  demanded,  then,  a  ver- 
dict to  be  entered  for  the  defendants. 

J.  Clarke  for  the  plaintiffs  contended,  that  this  was  a  total 
loss,  and  consequently  took  the  case  out  of  the  memorandum 
in  the  policy.  The  general  principle  is,  that  where  in  con.-e- 
(pieuce  of  an  accident  to  the  ship  the  voyage  is  lost,  though 

part 
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part  of  the  goods  be  saved,  yet  if  that  part  do  not  reach  the       1805. 

port  of  its  destination  for  the  benefit  of  the  owner,  it  is,  as  to    . 

i  '  '  Anderson 

him,  a  total  loss.     As  in  Manning  v.  Newnham,  (a)  where  the      againsi 

ship,  freight,  and  goods  having  been  warranted  free  oi' particular  T^®^°^*^ 
average  assimilates  the  case  to  this  :  the  ship  was  obliged  by  stress  Assurance 
of  weather  and  distress  to  put  back  to  Tortola  three  days  after  Company, 
she  sailed  from  thence  on  the  voyage  insured  to  London,  but  the 
cargo  ^vas  not  damaged,  and  sold  there  for  within  an  18th  of 
its  value ;  and  though  the  greater  part  of  it  might  have  been 
sent  home  in  two  ships  which  happened  to  be  at  Tortola,  and 
have  sold  at  a  great  profit ;  yet  the  Court  held,  that  as  the 
voyage  was  totally  lost  the  assured  might  abandon.  This  inile  ap- 
plies particularly  to  the  case  of  a  perishable  cargo,  where  the 
loss  of  a  voyage  within  a  given  time  necessarily  causes  the  loss 
of  the  cargo  itself.  It  is  otherwise  where  the  corn  itself  arrives 
at  its  port  of  destination,  however  damaged ;  as  in  Mason  v. 
Skiirry  ;  (b)  and  that  turned  principally  upon  the  evidence  of 
usage  in  trade.  The  case  of  Cockiyig  v.  Fraser  (c)  is  distinguish- 
able from  the  present:  for  there  the  ship  remained  sound,  and  [  42  ] 
after  throwing-  some  of  her  cargo  (fish)  overboard  for  the  pre- 
servation of  the  ship  and  cargo,  was  only  prevented  from  con- 
tinuing her  voyage  to  the  place  of  destination  with  the  rest 
by  the  badness  of  it,  which  made  it  not  worth  while  to  pro- 
ceed. It  Avas  therefore  a  voluntary  renunciation  of  the  voyage 
by  the  assured  :  and  this  was  holdcn  to  be  only  a  partial  loss, 
for  which  the  underwriter  was  not  liable.  That  the  loss  of  the 
voyage  is  considered  as  a  total  loss  appears  by  several  cases ; 
Goss  V.  Withers,  (d)  Hamilton  v.  Mendcz,  (e)  and  M' Andrews 
V.  Vaughan.  (/)  Now  here  the  voyage  was  totally  lost  to  the 
assured;  for  the  ship  was  sunk,  and  the  corn  never  arrived  at 
its  })lace  of  destination;  and  therefore  it  was  competent  for 
him  to  abandon. 

Lord  Ellenborough,  C.  J.  Is  there  any  case  wliere  the  loss 
of  the  voyage  has  been  holden  to  be  in  itself  a  total  loss ;  or 
j>^  it  not  a  cause  of  abandonment  only  :  and  then  must  not  the 

(d)  Tr.  Tl  Geo.  3.  2  Marshall,  505.  and  Fark,  IG9.  S.  C.  It  does  not  ap- 
pear when  the  abandoiiinent  was  in  this  case. 

(/-)  Gii'ildluill,  sittings  after  Easter,  1780.  Fark,  llci.  1st  edit.  131.  and 
1  Muisliii//,  Mo. 

((■)  E.  '2.;  (}.  ;>.  B.  R.    Park,  114.   Ist  edit.  Vi9.   1  ^tln■shall,  144. 

(r/)  2  Burr.  (383.  {,)  lb.  nO'X  {/ )  Fark,  115. 

assured 
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1605.       assured  abandon  in  due  time,  while  for  aught  appears,  the  loss 

.  continues  a  total  one  in  that  sense?  As  if  in  this  case  the   as- 

Anderson 

uiTiiinst      sured  had  abandoned  >vhile  the  tiling  insured  continued  under 
The  Royal  ^yater.     Now  here  it  was  three  Aveeks  or  near  a  month  before 
Assurance    the  abandonment ;  and  all  the  intermediate  time  the  assured 
Company,    took  to  the  ship  and  cargo,  and  worked  at  it  as  upon  their  own 
account ;  and  did  not  elect  to  abandon  till  a  considerable  part 
of  the  cargo  was  taken  out.     It  has  been  determined  in  a  va- 
riety of  cases  that  a  i)arty  nuist  abandon  within   a  reasonable 
time,  otherwise  he  Avaves  his  right :  there  lies  the  difficulty ; 
for  there  is  a  constant  intercourse  between  Walerford  and  Lirer- 
[  43  ]     pool,  and  the  assured  must  have  known  of  the  loss  long  before 
the  25th,  or  even  the   18th   of  February.     It  may  however  be 
material  to  know  when  they  had  the  first  notice  of  it. 

It  was  then  suggested  by  the  plaintiff's  counsel  that  in  fact 
the  offer  to  abandon  was  made  before  the  18th,  and  refused  by 
the  imderwriters ;  after  which  a  more  formal  notice  was  given 
on  the  18th. 

Lord  Ei.LEN BOROUGH,  C.  J,  Let  the  case  then  stand  over, 
and  see  if  it  can  l)e  amended  by  the  addition  of  the  fact  sug- 
gested. We  can  only  pronounce  on  the  case  [jresented  to  us, 
and  on  that  ease,  as  it  aj)[)ears  to  us  at  ])resent,  we  are  of 
opinion  that  the  abandonment  was  out  of  time.  It  was  not  in 
fact,  as  it  turned  out,  a  total  loss;  but  during  the  time  it  was 
submersed  in  the  water  it  might  have  been  treated  as  such  ;  they 
<lid  not  however  treat  it  as  a  total  loSs  at  that  time,  but  con- 
tinued labouring  on  the  vessel  and  cargo  on  their  own  account 
for  some  time  afterwards,  from  the  31st  of  Jmiiiarif  till  the  18th 
of  Fchniarj/,  and  had  succeeded  in  preserving  part  of  it,  and 
did  not  elect  to  abandon  till  they  found  that  it  would  not  an- 
swer to  keep  to  the  cargo;  and  ^^hen  they  did  abandon  it  Avas 
no  longer  in  fact  a  total  loss.  But  an  abandonment  nuist  be 
made  witliin  a  reasonable  time:  and  I  rather  conceive  that  it 
is  the  j)n)vince  of  the  Judge  to  direct  the  jury  as  to  what  is 
a  reasonable  time  nnder  the  circnmstances. 

Le  Blanc,  J.  The  assured  must  not  takc^  the  chance  of  en- 
deavouring to  nud<e  the  best  of  the  accident  for  himself,  and 
when  he  finds  that  it  does  not  answer,  then  to  abandon  to  the 
underwriters, 

Per 
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Pel'  Ctirianij  Let  there  be  judgment  nisi  for  the       1805. 

delivery  of  the  postea  to  the  de-    . 

lendant,  unless  ni  the  course  oi  the      asainst 

term  any  additional  facts  can  be  T.''*^  Koyal 

stated  to  alter  the  case.  Assurance 

Company. 

Pork,  who  was  counsel  for  the  defendants,  observed,  in  the 
course  of  the  ari^ument  for  the  plaintiffs,  u{)on  the  case  of 
Manning  v.  Newnham,  that  Lord  Mansfield  relied  in  his  judg- 
ment on  the  circumstance,  that  the  whole  cargo  could  not  be 
re-shipped  and  forwarded  to  the  place  of  its  destination,  and 
that  the  assured  was  not  bound  to  ship  pari  only.  And  he  also  re- 
ferred to  Allwood  V.  Uenekell,  (a)  w-here  Lord  Kenyan  said,  that 
"  the  assured  must  make  his  election  speedily  whether  he  will 
abandon  or  not.  He  cannot  lie  by,  and  treat  the  loss  as  an 
average  loss,  and  take  meas\ircs  for  the  recovery  of  it,  with- 
out comnumicating  that  fact  to  the  underwriters,  and  letting^ 
them  know  that  the  property  is  abandoned  to  them." 

On  a  subsctpient  day  an  affidavit  was  produced  on  the  part  of 
the  plaintifis,  by  which  it  appeared  that  the  assured  had  re- 
ceived notice  of  the  loss  on  the  2d  of  Fehi'uary  by  letter,  which 
was  innnediately  communicated  to  some  of  the  members  of 
the  Company,  Avith  an  offer  to  abandon,  who  declined  to  ac- 
cept such  abandonment,  but  referred  the  assured  to  their  com- 
mittee, Avho  afterwards  confirmed  the  refusal,  contending  that 
it  was  only  a  case  of  average  loss:  in  consequence  of  which 
the  formal  notices  stated  in  the  case  were  sent.  It  was  there- 
fore i)r()})osed  that  the  notice  of  abandonment  shoidd  be  staled  [  45  ] 
as  having  been  given  on  the  4th,  instead  of  the  18th  and 
25th,  but  this  not  being  acceded  to  on  the  part  of  the  defend- 
ants, the  Court  awarded  a  new  trial. 

(")  Sittings  after  Mkh,  179?,  Fork,  17'.'. 
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1803. 
Wednesday,  The  KiNG  agaimt  The  Inhabitants  of  Long  Buckby. 

Nov.  20th. 

The  Sessions  npWO  justices  by  an  order  removed  William  Lee,  Sarah  his 
presumed  J.  ^^.-^^  .^^^^  ^i^^jj,  children  by  name,  from  the  parish  of  Long 
that  an  ]n-  '  •'  ,  •  i      r-  xt  a 

denture  of      Buckby  in  the  county  of  Northampton,  to  the  parish  ot  JSewport 

shrexecu'ted  ^^S^^^f  ^^  ^^^  county  of  Bucks.  The  Sessions,  on  appeal, 
30  years  be-   quashed  the  order,  subject  to  the  opinion  of  this  Court  on  the 

under  wK  h   ^^^^^^^^'^s  ^''^^^• 

the  appren-  The  pauper,  fVilliam  Lee,  who  M'as  the  illegitimate  son  of 
ticehatlregu-  Mary  Lee,  was  born  in  the  parish  of  Newport  Pagnell,  and  in 
hisnmefor  ^^^  y^^^'  ^77"^  or  \77^  ^vas  bound  apprentice  by  indenture  to 
seven  years,  JoUn  Dickens  of  Long  Buckby,  shoemaker,  for  seven  years,  for 
denture  was'  **  Premium  of  \2l.  which  was  paid,  and  the  indenture  regularly 
given  up  to  executed  by  the  pauper,  his  mother,  and  Dickens,  the  master, 
ved  to\e  lost'  with  whom  the  pauper  served  his  ftdl  time  in  Lo)7g  Buckby. 
and  when  Only  one  indenture  was  executed,  which  after  seven  years  was 
which  he  was  S^'^'^^  ^^  ^^^  pauper,  and  was  proved  to  have  been  lost.  For  12 
settled  under  years  past  the  pauper  had  resided  at  Long  Buckby,  during  which 

suchinden-     ^^^^^  ^le  had  been  often  relieved  bv  that  parish,  and  had  re- 

ture  had  re-  .  '  . 

lieved  him      ceived  towu* s  money  from  it;  which  town's  money  is  given  away 

lor  the  last  ^^  Christmas  to  'i)arishioners :  and  no  further  evidence  was  eiven 
12  years,  -'  ^^ 

^\■as  properli/   by  the  aj)])ellants.     But  the  respondents  proved  by  the  deputy 

stuwpedm      retjister  and  comptroller  of  the  apprentice  duties,  that  it  did  not 

])roportion  to      ^  ,  ,    .     ,  ,      .,  ,      -i     , 

the  appren-    appear  that  any  such  mdenture  had  been  stamped  with  the  pre- 

ticcfeeofi2/.  niium  stamp,  or  *inrolled,  from  the  year  17/3  to  the  16th  of 

received  by       ^  7     ir>/-v^        mi  i  •      •        /  i         i  n  ^ 

the  master :    •'"'.'/  loUo.     1  he  respondents  insisted  that  tlie  appellants  ought 

although  the  to  have  given  furtlier  proof  of  the  payment  of  the  duty,  and 
ter  and  comp-  ^'^  ^^^^'  inroHment :  but  the  Court  Avcrc  of  opinion  that  after  the 
trollcrot  the  length  of  time  elapsed  they  might  presume  that  all  had  been 
rro'vcdVha'r  '"'s^'^b'  <^05i^'-  And  the  pauper  having  done  no  other  act  to 
it  did  notap-  gain  a  settlement,  the  order  Avas  (piashed. 

oflke'that''  ^^  ''^"  ^^''^  ^■^''^  ^^'"^  ^^^^^^^  ^"'  J^(^ir''(^f^  <'^n(l  Beanclcrk  were 
anvhuciiin-    to  have  >npp()rtc(l  tlie  order  of  Sessions :  but  The  (b?o-f  desired 

denture  had    to  hear  what  ohicetion  could  be  ui'L^ed  airainst  tlie  i)i-esunii)- 

heen  stamp-  ;'  n  r>  i  i 

edorinroiled  tion  which  the  justices  had  made  from  length  of  time,   whieh 

durini^  that     (]\^\  ,,yj  appear  to  be  an  iinreasoiial)lc  t)resinni)tion, 

period:  and  nr       ■  -  •  i       i  i       •       . 

the  judgment      IMorme,  contra,   said,   tliat  the  justices  could  not  properly 

olihejuvticcs  presume  that  everv  thing  had  been  riglitiv  done  when   the  iii- 

vas  rnnnrm-   ,  '       ,     "        .  i        "    .  , " 

cdinii.  i?.     denture  wa- executed,   against   the  evidence  adchiced   by  the 

stamp  officer  to  shew  that  the  duty  had  not  been  paid;  for  it 

■^[46]  the 
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the  duty  liad  been  paid,  the  presumption  was  that  it  would       1805. 
have  been  inrolied  at  the  head  office  in  London,  in  the  usual   The  Kino 
and  proper  maimer.  against 

Lord  Ellenborough  C.  J.  The  question  before  the  justices    ^<^Q^"^^f  ^^ 
was,  whether  the  presumption  that  all  was  rightly  done,  after      Long 
the  la[)se  of  so  many  years,  were  sufficiently  rebutted  by  the  ne-     J^u^kby. 
gative  evidence  of  the  officer :  they  thought  not,  and  we  cannot 
say  they  have  done  wrong ;  for  the  presumption  of  law  is  to 
be  favoured;  and  against  the  negative  evidence  they  may  have 
set  the  possibility  of  an  irregularity  in  the  returns  made  to  the 
office. 

Per  Curiam,  Order  of  Sessions  confirmed,  (a) 

(a)  \'ide  Hex  v.  East   Knox/le,   Burr.   S.   C.    151.  and  Tlex  v.    Badhy, 
1  Const.  490. 


T 


Board,  one,  &c.  against  Parker.  Wcdnesdm/, 

'  '  *  IVbi'.  20th. 

[  47  ] 
HE  Plaintiff,  who  was  an  attorney  of  this  Court,  residing  Attomies 

■I-.     7      1.  1  .       .  ,  ^       ,      -.-^   /-      1  11  1     pui int I ffs  are 

m  Bath,  did  busmcss  there  for  the  Defendant,  and  brought  nut  within 

his  action  in  JB,  E.  for  41.  I9s.,  as  appeared  by  the  bill   of  the  London 
particulars,  and  obtained  a  verdict  for  41.  8s.  6d.   at  the  last  Conscience 
assizes  at  Bridgewater.     And  a  rule  was  obtained  in  this  term,  act  39  and  40 
calling   upon  the  plaintiff  to  shew  cause   why  a  suggestion  compeilable  " 
should  not  be  entered  on  the  roll  under  the  stat.  39  &  40  Geo.  3.  to  sue  there 
c.  104.  (local  acts)   that  the  original  cause  of  action  did  »ot  ^j^J^^^^^^^  "j^^ 
exceed  bl.,  and  that  the  same  was  recoverable  in  the  Court  of  peril  of  costs. 
Requests  of  the  city  of  London :  Avhich  rule  was  founded  upon 
an  affidavit,  that  at  the  time  of  the  debt  contracted,  and  of  the 
action  commenced,  and  from  thence  hitherto  the  defendant  was 
an  inhabitant  of  and  resident  within  the  city  of  London,  and 
liable  to  l)e  sued  in  the  said  Court  of  Request:^. 

Lens  Serjt.  and  IJurrough  shewed  cause  against  the  rule,  and 
contended  that  attomies,  plaintiffs,  were  not  within  the  act, 
though  attornies,  defendants,  were  brought  within  it  by  the  10th 
clan>(\  The  preamble  recites  doubts  ^vhether  "attornies  and 
"  solicitoi'^,  and  other  otlicers  of  any  of  the  com'ts  of  law  or 
"  e(juity  were  subject  to  the  processes  of  the  said  coiu't,"  which 
can  uniy  apply  to  such  persons  sued  as  difendants;  and  then  the 

D2  10th 
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1805.       10th  clause  enacts,  "that  no  privilege  shaW  be  allowed  to  c.i'- 
„"~  "  empt  any  person  from  the  jurisdiction  of  the  said  court  on 

against  "  account  of  his  being  an  attorney,  &c.,  but  that  all  attornies, 
^*^ft^T  "  ^^**  ^^^^^^  '^^  subject  to  the  several  processes,  orders,  judgments, 
'-  J  <i  QYid  e.recHtioiis  of  the  said  court,  in  the  same  manner  as  any 
"  other  persons,"  &c.  Now  plaintiffs  cannot  be  subject,  as 
such,  to  processes  or  executions;  and  though  judgment  of  nonpros 
would  apply  to  them,  yet  taking  the  words  in  the  order  in 
which  they  stand,  it  appears  that  the  judgments  meant  were 
judgments  against  those  thereby  made  s^uhject  to  process,  especi- 
ally as  followed  by  executions.  And  the  operation  of  the  whole 
clause  W.1S  to  prevent  such  persons  from  availing  themselves  of 
their  privilege  to  be  sued  in  their  own  courts.  Besides,  there 
is  good  reason  for  the  Legislature  making  a  distinction  in  this 
respect  between  'dttornies.  plaintiffs  and  attornies  difendants  ;  for 
if  the  former  were  within  the  Court  of  Conscience  act,  they 
would  be  let  loose  from  all  the  the  restraints  of  the  stat.  2  Geo.  2. 
c.  23.  s.  23.  where  the  demand  was  for  less  than  iH.  They 
then  referrect  to  Gardner  v.Jcssop,  (a)  where  it  was  holden  that 
an  attorney  defendant  was  not  within  the  Middlesex  Court  of 
Conscience  act,  (6)  containing  words  as  general  as  the  general 
provision  in  the  act  in  question;  which  construction  was  con- 
firmed in  TViltshire  v.  Lloyd;  (c)  and  to  Husscy  v.  Jordan,  [d) 
cited  in  the  latter  case,  where  a  plaintiff'  attorney  was  deter- 
mined not  to  be  within  it. 

Pell,  in  sup[)ortof  the  rule,  relied  upon  the  j)o?itive  provisions 
of  the  Stat.  39  &  40  G.  3.  c.  104.  including  attornies  by  name. 
There  was  no  (question,  even  before  that  act,  that  attornies  p/«?»- 
tiffs  might  sue  in  the  JLmdon  Court  of  Conscience  as  it  existed 
under  the  former  acts;  the  only  question  was,  Wlietlicr  attor- 
nies defendants  wove  subject  to  the  process  of  the  Court,  of 
which  the  doubt  is  recited  in  the  ])reambk' :  then  tlie  10th 
r  49  ]  section  expressly  enacts,  "that  no  privilege  sliall  be  allowed  to 
exemi)t  any  person  from  the  jurisdiction  on  account  of  hi.s  being 
anatiornei/,"  tkc.  than  which  nothing  can  be  more  general,  to 
include  attornies  p/ai»/(^s"  as  well  i\<(](j('nd<in{.'^' ;  anrltlien  it  j)ro- 
ceeds,  "that  all  attornies,  ^:c.  sliall  be  subject  to  the  several 
*'  \n'occi^!^c<,  orders,  judgments,  m\(]  executions  of  the  said  court, 
*'  in  the  same  njanner  as  a)nj  other  persofis  are  subject,  "  &c.  j 

(n)  2  Wil<,  i2.         (h)  '23  Cico.  '2.  c.  33.         (c)  Ihui'l.  r!Gl. 

using 
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using  the  same  words  as  occur  in  the  5th  section,  which  cer-       1805. 
tainly  inckides  plaintiffs  as  well  as  defendants.  Then  the  case  of      ~ 
attornies  being  declared  by  the  10th  sect,  not  to  be  exempted      against 
from  the  operation  of  the  act,  the  general  words  of  the  12th    Barker. 
sect,  will  attach  upon  them  as  well  as  upon  others. 

Lord  Ellknborough  C.  J.  The  case  of  attornies  plaintiffs 
having  been  holden  not  to  be  within  the  act  of  the  23  Geo.  2. 
c.  33.  establishing  the  MiddZej?^^' Court  of  Conscience,  the  words 
of  which  are  equally  general  M'ith  the  act  in  question,  the  same 
reason  holds  for  determining  that  attornies  plaintiffs  are  not 
within  the  latter.  And  this  act  itself  furnishes  a  ground  for 
this  construction  in  aid  of  the  established  precedent;  for  it  re- 
cites a  doubt  whether  attornies  were  subject  to  the  proce^*  of  the 
London  Court  of  Requests,  which  can  only  apply  to  attornies 
defendants,  and  then  by  s.  10.  it  expressly  subjects  attornies  to 
the  several  "processes,  orders,  judgments,  and  executions"  of  the 
said  court :  which  words,  standing  in  that  order,  and  with  re- 
ference to  the  doubt  stated  in  the  preamble,  must  be  taken  to 
refer  to  defendants  ;  and  then  the  maxim  applies  that  expressio 
unius  est  exclusio  alterius.  It  therefore  seems  that  the  Legisla- 
ture itself  meant  to  make  the  distinction.  And  if  the  meaning 
of  the  act  of  parliament  were  only  doubtful,  it  certainly  is  one  C  ^^  1 
which  the  court  would  not  be  inclined  to  extend  the  construction 
of  beyond  what  they  were  compelled  to  do  by  the  terms  of  it: 
for  it  is  sufficiently  hard  upon  any  person,  residing  perhaps  at  a 
great  distance  from  London,  to  be  compelled  to  go  and  prosecute 
bis  suit  there  for  a  trifling  sum  because  his  debtor  lives  there. 

The  other  Judges  concurred  upon  similar  grounds. 

Rule  discharged. 

The  like  rule  had  been  obtained  in  another  case  of  Hodding 
V.  Warrand,  in  this  term,  under  circumstances  similar  to  the 
above,  Aviththis  difference  only,  that  both  plaintiff  and  defend- 
ant were  attornies:  against  which  Burrough  and  Casberd  were 
to  liave  shewn  cause;  \mt  Erskine  and  Comyn  abandoned  it,  as 
nut  being  diHlintruishable  from  this  case. 


Macaiicuael 
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JS'o"  22d.  Macmichael  agauisi  Johnson  and  Others. 

An  allegation  npHE  declaration  stated,  that  the  Defendants  and  one  H.  G. 
fendant  was     •-■-   Macnah,  which  said  H.  G.  Macnab  bi/  due  course  of  law,  has 
bt/  due  course  Jjeen  outlawed  at  the  suit  of  the  Plaintiff  in  this  plea  and  suit,  and 
lawed  at  the    ^^^'^  remains  so  outlawed,  heretofore,  to  wit,  on,  &c.  at,  he. 
suit  of  the      according  to  the  usage  and  custom  of  merchants,  made  their 
^pkaamlsuU^  Certain  bill  of  exchange,  &c.  and  so  the  plainttlF  proceeded  to 
IS  sufficient    count  in  the  usual  form  as  the  payee  of  the  said  bill,  which  was 
vroid^atet     dishonoured,  against  the  drawers.  To  this  there  w^as  a  demur- 
rer recordum,  rcr,  stating  for  special  cause,  that  it  is  not  alleged  in  the  decla- 
t  ^^   I     ration  that  there.is  any  record  of  the  supposed  outlawry  therein 
mentioned,  nor  has  the  plaintiff  offered  to  verify  his  allegation 
by  the  same  record;  ^nd  that  neither  the  time  of  the  outlawry 
was  mentioned,  nor  that  Macnab  was  outlawed  in  the  court  of 
our  lord  the  king  before  the  king  himself:  and  joinder. 

W.  E.  Taunton,  in  support  of  the  demurrer,  said  that  the  al- 
legation of  the  outlawry  should  have  run  thus;  "which  said 
H.  G.  Macnab  by  due  process  of  law  had  in  the  court  of  our  lord" 
the  king,  before  the  king  himself  here,  was  and  still  is  outlawed 
at  the  suit  of  the  plaintiff  in  this  same  suit  in  the  same  court  ofour 
said  lord  the  king,  as  by  a  record  thereof  now  remaining  in  the 
said  court  and  in  full  force  ap])ears."  And  this,  he  said,  ought  to 
be  alleged  in  order  to  enable  the  defendants  to  take  a  specific 
issue  upon  the  existence  of  the  record  itself  of  outlawry ;  for  to  a 
proper  averment  of  outla\vry  nun  tiel  record  may  be  pleaded :  (a) 
In  Gye  v.  Goddard,  (b)  in  case  upon  a  joint  contract  against 
two,  one  was  outlawed,  and  before  declaration  against  the  other 
it  was  entered  on  the  roll  " Et  sciendum  est  quod  A.  B.  (the 
party  outlawed)  is  outlawpd"  and  this  was  holden  to  be  no  suf- 
ficient averment  of  outlawry,  and  judgment  against  tbe  other 
was  thereupon  arrested.  And  in  Si/monds  v.  Parmcntcr  and  Bar- 

(«)  Coulanchc  v.  Lc  Rucz,  1  Easl,  ISH.  and  Kmcln/i  v.  Oahkn,  ib. 
634. 

(//)  1  .S'(V/.  17:5.  'J'lio  same  case  is  rriiorlcd  1  Kd).  (Jt2,  where  it  i^ 
said  to  liave  been  adjourned  :  and  one  of  tlie  objections  there  taken  was, 
tliat  it  was  not  said  tliat  the  defendant  was  outlawed  super  brrrc  illud: 
and  another  was,  that  the  ica/u/w//*  was  no  express  averment;  especially  as 
there  placed. 

rov: 
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row,  (a)  which  was  a  johit  action,  the  reporter  states,  that  in       18C5. 

the  declaration  the  record  of  outlawry  aerainst  Barrovo  was  set       ' 

lortri,  as  was  necessary  ;  and  the  deiendanti^arme>ito*,  craved  oyer      chael 

*  of  tlie  original  writ  and  record  of  outlawry,  and  then  pleaded      "gainst 

7     .  f  7       ^      '      Trr.   7  Ti^  71         /.s    •  ^'         Johnson. 

7im  iiel  record.     So  ni  Wiglitman  v.  Mullens,  (6)  in  an  action     #  r  52  1 

against  the  marshal  for  an  escape,  it  was  alleged  that  the  prisoner 

was  committed  to  the  custody  of  the  marshal  at  the  suit  of  the 

plaintiff,  as  by  the  said  commitment  may  more  at  large  appear  ;  and 

this  was  holden  ill  on  special  demurrer,  because  it  did  not  appear 

that  the  commitment  was  of  record,  till  when  the  prisoner  was 

not  in  point  of  law  in  the  marshal's  custody.     That,  as  well  as 

the  present,  was  the  case  of  a  collateral  averment. 

Marryat  contra  was  stopped  by  the  Court. 

Lord  Ellenborough  C.  J.  If  this  had  been  an  averment  of 
some  extrinsic  record  there  might  have  been  some  foundation 
for  the  objection,  that  it  is  not  pleaded  with  a  proiit  patet  per  re- 
cordtnn ;  but  this  is  no  averment  of  any  collateral  record,  but  that 
the  other  defendant  has  been  outhnved  at  the  suit  of  the  plaintiff 
in  this  plea  and  suit  now  pending  :  so  that  the  very  record  now 
before  the  Court  is  the  thing  which  verifies  that  averment.  And 
no  one  instance  can  be  produced  where  an  outlawry  in  the  same 
siiit  has  been  deemed  necessary  to  be  pleaded  with  aprout  patet. 
What  is  said  in  the  report  of  Symonds  v.  Parmenter,  as  to  the 
necessity  of  setting  forth  the  record  of  outlawry  against  a  co-de- 
fendant, is  merely  the  language  of  the  reporter,  for  Avhich  there 
is  no  foundation  :  all  that  the  Court  decided  there  was,  that  if 
the  outlawry  Avere  set  forth,  it  must  appear  to  be  consistent  with 
the  other  proceedings  in  the  cause  stated  on  the  record  j  and 
that  if  it  were  not,  advantage  might  be  taken  of  it. 

The  other  Judges  concuiTed,  and  Lawrence  J,  added,  that  it  L  ^'J  J 
had  never  been  ii?ual  iu  his  own  experience  or  in  that  of  any 
of  his  brethren,  some  of  whose  experience  in  pleading  had  been 
very  extensive,  to  allege  the  outlawry  of  a  co-defendant  iti  the 
suit  with  a  prout  j)atet,  &c.  And  on  reference  to  the  more 
ancient  precedents  he  could  find  no  such  averment  mBrownl. 
Hcdic.  197.  1  Ull.Entr.2i).  1  Broiai.  1/7.  He  also  referred 
to  Iwpcy's  Pleader,  341. 

Judgment  for  the  defendant,  (c) 

(ji)  1  TF/Vs.  7r,.  P,G.  97.  (h)  2  Stra.  \1'10. 

((■)  In  Simndcrson  nnd  auoUicr  v.  Iliitlsoii,  3  East,  11  k  tlie  allegation  of 
outlawry  was,  >•'  which  said  J.  6'.  and  J.  JJ,  L,  have  been  in  due  manner 

oulla.wcd 
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jridoii.  Kitchen  against  Bartsch. 

Nov.  22d. 

It  is  a  good  "w^  assumpsit,  the  first  count  was  upon  a  promissoiy  note 
tion  on  a  pro-  made  by  the  Defendant  on  the  15th  of  August  1801,  to  the 
niissory  note  Plaintiff  for  50/.  payable  eight  months  after  date.  The  second 
ney  lent,  that  count  was  upon  another  promissoiy  note  for  30/.  payable  to  the 
the  plaintift  is  plaintiff  at  six  months  after  the  same  date.  And  the  sixth  count 
cated  bank-"  ^^'^^  for  money  lent.  Upon  all  the  other  counts  a  noli  prosequi 
rupt,  and  that  was  entered.  Pleas;  1 .  Non-assumpsit.  2.  That  the  plaintiflF 
requireS  the  before  the  promises  and  causes  of  action  in  the  declaration  men- 
detendant  to  tioned  being  a  trader,  &c.  and  indebted  to  W.  S.  in  100/., 
?he  raoney'"  l>ecame  a  bankrupt ;  and  thereupon  a  commission  of  bankrupt 
claimed  by     issued  on  the  5th  of  June  1801,  of  that  date,  on  the  *  petition  of 

andul"no"  ^•^'  ^V  ^'^^'^^^^  «^  ^^^"^^^  ^^  ^^'^^  ^^^V  ^leclared  a  bankrupt; 
^ood  replica-  and  that  afterwards,  and  before  the  making  of  the  promises, 

tion  that  the  ^j^  ^^^  the  7th  of  July  1801,  by  indenture  made  and  signed  by 
causes  ot  ac-  '  :j  y     j  c^    r\ 

tion  accrued    three  of  the  commissioners  (in  the  custody  of  TV.  S.  and  S.  D. 

''^^}-^J  5^^        and  not  of  the  defendant)  "  all  and  singular  the  goods,  chattels, 

came  bank-    Wares,  and  merchandizes,  effects,  debts,  sum  and  sums  of  mo- 

nipt,  and  that  j^^^y  ^nd  all  Other  i)ersonal  estate  whatsoever  whereof  the  plain- 
the  defend-        .  /: '  / .  ,  .  ...  ,       .        , 

ant  treated     tift  was  possessed,  interested  m,  or  entitled  unto  at  tlie  time  he 

with  the        became  a  bankiTipt,  or  at  any  time  since,  and  all  the  estate,  right, 

person  cana-   ^^^le,  interest,  equity  of  redemption,  property,  claim,  and  de- 

ble  of  receiv-  mand  whatsoever  of  the  plaintiff  of,  in,  or  to  the  premises,  or 

those  be-       ^^V  P^^'*"  thereof,  were  in  due  manner,  bargained,  sold,  assigned, 

halves,  and    and  set  over  to  the  said  IV.  S.  and  S.  D.  in  trust  for  the  benefit 

that  the  com-  ^^^  ^|     creditors  of  the  plaintiff."    And  that  the  several  promises 

inissioncrs  i  ^  i 

had  made  no  and  causes  of  action  in  the  declaration  mentioned  were  first 

new  assign-    j^^j^^i^.  ^y^^\  ^^f^i  accrued  to  the  ])laintiff  after  the  time  when  he 

ment  oi  the  ' 

said  notes       was  SO  adjudged  a  bankrupt,  viz.  on  the  said  15th  ot  August 

and  money:    igQl  ;   and  that  the  plaintiff  has  never  obtained  his  certifi- 

for  the  "cne-  . 

neral  a'-'^igii-  cate.     That  after  the  making  of  the    promises,  &c.  viz.  on 

ment  of  the    j^t  November,  1804,  the  said  W.S.  and  S.  D.  as  assimices  as 

commission-      ^  .,  •i77/«7  ti  i 

ers  passes  to  atorcsaul,  required  the  defendant  to  'pay  to  them  the  several  sums 

the  assiiinoes  j^  the  declaration  mentioned,  supposed  to  be  due  from  the 

of  the  bank-  ^  ^ 

rupt  all  his       — _ . 

afltr  acquir- 
ed as  well  as  outlawed  in  the  said  court  of  our  said  lord  the  king  before  the  king  himself, 
present  per-    ^nd  still  are,  remain,  and  continue  outlawed;"  and  this  was  holdcn  not  to 
tv"^  (f  (1  1  ts"  ^^  sufficient  without  adding  that  they  were  outlawed  in  thnt  suit :  but  no 
*r  54  1     /"■<^"' /'"^^' ^^'i-s  contended  to  be  necessary. 

defendant 
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defendant  to  the  plaintiff;  by  reason  of  which  promises,  and  of       1805. 

the  said  indenture,  and  bv  force  of  the  statutes,  &c.  the  said  IF.  S.    ^ 

'       ^     -  '  ,  Kitchen 

and  S.  D.  as  such  assignees,  &c.  became  and  were  entitled  to  the  against 
several  sums  and  causes  of  action  in  the  declaration  mentioned,  Bartsch. 
if  any  such  there  are,  &c.  Replication ;  That  the  promissory 
notes  in  the  first  and  second  counts  were  made  by  the  defendant 
to  the  plaintiff,  and  the  money  in  the  sixth  count  was  lent  by  the 
plaintiff  to  the  defendant,  after  the  plaintiff  became  a  bankrupt,  [  55  ] 
and  after  the  issuing  of  the  commission,  and  after  the  making  of 
the  assignment  in  the  last  plea  mentioned  ;  and  that  the  several 
promises  and  causes  of  action,  &c.  accrued  to  the  plaintiff  after 
he  became  a  bankrupt,  and  after  the  said  commission  and  assign- 
ment, &c. :  and  that  the  defendant,  at  the  times  when  the  said 
promissory  notes  were  made  and  delivered  by  him  to  the  plaintiff 
and  when  the  said  money  was  lent,  &c.  treated  with  the  jilaintiff 
as  a  person  capable  of  receiving  credit  in  those  behalf s.  And  that 
the  said  commissioners,  &c.  have  not  at  any  time  since  the  making 
the  said  notes,  &c.  nor  since  the  said  money  was  lent,  &c.  nor 
at  any  time  since  the  several  causes  of  action,  &c.  accrued,  bar- 
gained, sold,  assigned,  or  set  over  to  the  said  fV.  S,  and  S.  D.  or 
to  any  person  in  trust  for  the  creditors  of  the  plaintiff  the  said 
promissory  notes  or  the  said  money  mentioned  to  be  lent,  &c. 
or  any  of  the  estate  and  effects  of  the  defendant  which  accrued 
or  came  to  the  plaintift'  since  the  making  of  the  assignment  in 
the  plea  mentioned,  &c.     General  demurrer,  and  joinder. 

Richardson,  in  support  of  the  demurrer,  contended,  1st,  that 
the  general  assignment  of  the  bankrupt's  estate  and  effects  from 
the  commissioners  to  the  assignees  |)assed  the  future  as  well  as 
present  personal  property  of  the  bankrupt,  and,  2dly,  that  not- 
withstanding the  defendant  may  have,  as  it  is  said,  treated  with 
the  ])laintiff,  the  bankrupt,  as  a  person  capable  of  credit,  yet  he 
may  still  dispute  his  right  to  recover  after  notice  from  the  as- 
signees. 1st,  It  is  not  necessary  to  ([uestion  but  that  a  bankrupt 
is  entitled  as  against  all  others  than  his  assignees  to  future  earn- 
ings made  after  his  bankruptcy.  But  he  has  only  a  qualified 
right,  subservient  to  tliat  of  his  assignees.  The  stat.  13  J^liz.  [  56  ] 
c.  J.  s.  1 1.  first  gave  the  f/'(i<rc  efieet:^  of  a  bankrupt  to  hi?  cre- 
ditors whose  debts  rcn.iaincd  nn  -atisticd.  And  in  Fouler  v. 
Dovni,  (a)  where  the  Court  held  that  an  uucertiheated  bank- 

('0  lBos..\-  Pul.  41 -a. 

rupt 
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1805.  nipt  might  maintain  trover  for  goods  assigned  to  him  as  a  security 
KiTCHEx  ^^^  money  advanced  by  him  after  his  balikriiptcy,  and  which 
against  Were  in  the  hands  of  a  third  person,  Heath  J.  stated  that  the 
Bartscm.  ancient  practice  was  for  the  commissioners  to  assign  specific 
parts  of  the  banknipt's  property  to  each  particular  creditor^  till 
the  Stat.  5  Geo.  2.  c.  30.  which  directs  the  choice  of  assignees 
for  the  benefit  of  the  creditors,  when  it  became  the^  practice 
to  make  a  general  assignment.  And  the  distinction  was  taken 
by  Lord  Hardvcicke  in  the  case  Ex  -parte  Proudfoot,  (a)  that  all 
future  personal  estate  is  affected  by  such  assignment,  and  that 
every  new  acfjuisition  vests  in  the  assignees:  but  tliat  as  to  future 
real  estates,  there  must  be  a  ne\7  bargain  and  sale.  And  this, 
as  applicable  to  personal  estate,  was  recognized  in  Evans  v. 
Majtn  (b)  and  hi  Martin  v.  O'Hara.  (c)  In  Tudvcaij  v.  Bourn  (d) 
there  Avas  indeed  a  second  assignment  in  fact  made  of  a  legacy 
which  had  been  bequeathed  to  the  bankrupt  after  his  bankrupt- 
cy;  but  that  was  ex  abundanti  cauteln,  and  no  opinion  given  as 
to  the  necessity  of  it.  The  only  dictum  in  support  of  the  ne- 
cessity of  such  a  subsequent  assignment  of  personal  propertyac- 
quired  tifter  the  bankruptcy  is  the  extra-judicial  opinion  of  the 
Lord  C.  J.  Eijrc^  in  Fowler  v.  Down  ;  for  the  only  point  neces- 
sary to  be  decided,  and  on  which  the  rest  of  the  Judges  did  de- 
cide the  case,  was  that  as  against  all  the  Avorld  except  the  ass'tgnecs 
the  bankiiipt  had  a  proj)erty  in  after-acquired  goous :  and  it  is 
[  57  ]  clear  that  even  a  special  property  is  sufficient  to  maintain  trover; 
as  in  Armory  \.Delamirie.  (e)  But  here  the  assignees  have  dis- 
affirmed the  property  in  the  bankrupt ;  and  the  Court  must  pre- 
sume that  there  are  unliquidated  debts  of  tlic  bankrupt  remain- 
ing; the  commission  still  subsisting,  and  no  eerlificate  hiiving 
been  grantetl,  and  the  assignees  having  put  in  their  claim  :  at 
least  sufficient  appears  to  call  on  the  plaintiff  to  shcvr  that  all 
his  prior  debts  Avere  disc^iarged.  2(lly,  Tht^  answer  to  tlic  plea 
set  up  in  the  replication,  that  the  defendant  frcatvd  iciili  the  plain- 
tiff  as  a  person  capable  of  credit^  is  founded  on  A\'hat  Avas  said  by 
JinllcrJ.  in  Foiclcr  v.  Down:  hut  as  he  also  admits  tiuit  the  as- 
signees may  disatlirm  the  bankrupt'^  lille  to  after-acquired  |)ro- 
perty,  and  that  "  if  they  claim  they  shall  succeed,"  it  reverts 
to  the  original  (juestion  of  ])i-opcrty.  And  all  the  authorities, 
taken  togcllicr,  shew  that  tiie  bankrupt  has  oiiIn'  a  (Mialified  right 

('/)   1  J//-,  'i.y.'.  (/-)  Crrji,  ;,();..  (,)  lb.  i}2o. 

('/)   'J  i)urr.  71(i.  (-)    1  .S!?>i.  :^0j. 
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to  property  acquired  after  his  bankruptcy  and  before  his  certifi- 
cate, that  is,  subject  to  the  claim  of  his  assignees,  and  as  against 
all  the  world  but  them.  Ashley  v.  Kell,  (a)  Hopkins  v.  Dew- 
avj  [b)  Laroche  v.  Wakenian,  (c)  Silk  v.  Osborn,  (d)  Evans  v. 
Brown,  (c)  and  fVebb  v.  Fox.  (f)  If  there  be  any  exception  to 
the  general  rule,  it  is  in  favour  of  the  exclusive  claim  of  the 
bankrupt  to  his  personal  earnings,  as  it  seems  to  have  been  con- 
sidered in  Chippendale  v.  Tomlinson  ;  {g)  though  there  was  no 
interference  of  the  assignees,  as  in  this  case.  There  is,  however, 
no  allegation  that  the  promissory  notes  in  question  were  the 
earnings  of  the  bankrupt's  personal  labour,  which  ought  to  have 
been  pleaded  if  meant  to  be  insisted  on  :  though  if  they  were, 
yet  having  been  reduced  into  the  shape  of  general  property,  they 
would  at  any  rate  become  liable  to  the  claim  of  his  assignees. 
Littledale  contra.  The  mere  circumstance  of  becoming  a 
bankrupt  does  not  deprive  a  man  of  his  property  till  an  assign- 
ment of  it  under  the  bankrupt  laws  :  the  commissioners  them- 
selves have  no  property  in  the  bankrupt's  estate  and  effects, 
but  only  a  power  to  assign  them  for  the  benefit  of  the  creditors. 
The  Stat.  13  Eliz.  c.  7.  s.  2.  directs  the  assignment  to  be  by 
deed  indented  and  inrolled  to  each  of  the  creditors  rateably  in 
proportion  to  his  debt :  that  applies  to  existing  property  at  the 
time.  Then  the  llth  section  extends  to  his  future  estate  and 
effects  (where  the  debts  remain  unsatisfied)  and  directs  that 
they  shall  "  ])y  the  commissioners,  &c.  be  bargained,  sold,  ex- 
"  tended,  delivered,  and  used  for  payment  of  the  creditors  in 
*'  such  like  nuuiner  and  form  as  other  the  lands,  &c.  goods  and 
"  chattels  of  the  bankrupts,  which  they  had  when  they  were 
"  declared  j^;>-^  to  be  bankrupts."  Next,  the  stat.  1  Jac.  I.e.  15. 
s.  13.  enables  the  commissioners  to  assign  debts  due,  or  to  be  due, 
to  the  bankrupt,  to  the  use  of  the  creditors.  The  stat.  5  Jnn. 
c.  22.  first  directed  the  commissioners  to  assign  the  bankrupt's 


1805. 

Kitchen 

against 

Bartsch. 
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{a)  Q  Sfrn.  1207.  (h)  Bull.  N.  P.  i:>;5.  and  C«.  A'.  JB.  109. 

(r)  Faikc's  X.  P.  Cas.  110.  (</)  1  F.ps.  N.  P.  Cas.  140. 

(r)  lb.  170. 

(./')  7  Term  Rep.  391.  and  vide  Wchb  v.  Ward,  ih.  297. 

C-)  Tr.  <>:,  G.  '.].  B.R.  Cooke's  Bankt.  L.  260.  1st.  edit,  In  my  MS, 
note  of  that  case  Mr. Justice  Bnllcr  .says  that  "the  bankrupt  had  an  un- 
doubted right  to  sue  for  the  profits  of  his  labour;  but  supposing  a  person 
in  his  situation  should  gain  a  large  sum  of  money  or  considerable  e.ftects, 
then  such  money  or  effects  would  undoubtedly  be  liable  to  his  assignees." 

l)ropcrty 
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1805.       property  to  general  assignees,  which  was  followed  by  the  stat. 
,,  5  Geo.  2.  c.  30.  *.26. 30.  making  the  like  provision.    And  even 

Jvitchen 

against  sincc  these  statutes  it  has  never  been  doubted  but  that  there 
Bartsch.  must  be  a  new  assignment  oi  future  real  estate.  Then  what 
distinction  is  there  between  real  and  'personal  estate  in  this  re- 
spect, since  it  is  admitted  that  there  nnist  be  an  assignment  of 
the  latter  in  the  fii*st  instance  as  well  as  of  the  former.  With 
respect  to  wills  where  the  distinction  exists,  it  is  founded  on  the 
statute  of  wills,  (a)  which  only  gives  a  power  to  devise  lands 
which  the  party  has  at  the  time  of  making  his  will ;  the  words 
of  the  statute  being  "  having  lands."  But  with  respect  to  per- 
sonal property,  the  will  is  ambulatory  till  the  death :  though 
perhaps  the  better  reason  is  that  the  legatee  claims  under  the 
executor,  who  has  the  legal  estate  in  trust  for  him.  [Ld.  Ellen- 
borough  C.J.  asked  why  future  debts  to  be  due,  as  well  as  debts 
due  at  the  time  to  the  bankiiipt,  might  not  pass  by  one  deed,  un- 
der the  stat.  1  Jac.  I.  c.  15.  5, 13.  which  says  "that  the  5ame  grant 
(not  grants,)  assignment,  or  disposition  of  the  said  debts,  in  form 
aforesaid  to  be  made  by  the  said  commissioners,  shall  vest  the 
property,"  &c.]  That  only  means  that  the  debts  might  be  as- 
signed by  the  same  instrument  as  the  rest  of  the  bankrupt's 
estate.  [Le  Blanc  J.  If  the  words  will  admit  of  two  senses, 
docs  not  the  universal  practice,  not  to  make  a  separate  assign- 
ment of  future  personal  property,  shew  the  sense  in  which  they 
have  been  always  understood  since  the  passing  of  the  act  ?] 
Here  only  existing  debts  were  assigned,  and  not  such  as  might 
thereafter  become  due;  (to  which  it  was  answered  that  the  as- 
signment was  in  the  common  form.)  InJacohson  v.  Williams,  (h) 
L(l.  Chancellor  Coicper,  in  answer  to  one  objection  that  the  as- 
signment was  made  by  the  commis?ioncrs  before  the  legacy  in 
question  had  vested  in  the  bankrui)t'3  wife,  seemed  to  consider 
that  a  new  assignment  -would  supply  the  defect;  and  Ld.  C.  J. 
[  60  ]  Ef/ers  o])inion  in  Fowler  v.  Doicn  (c)  is  very  strong  as  to  the 
necessity  of  a  new  assignment.  And  the  opinion  of  Ld.  Hard- 
icicke  to  the  contrary  in  E.v  parte  Froudfoot  [d)  was  not  neces- 
sary ;  for  the  petition  was  di!^niissrd.  'idly,  The  dcfc^ndant  having 
tiratcd  \\ith  the  jjUiintilVas  a  person  ciijjahlc  of  credit,  cannot 
now  oljject  to  the  want  of  his  eertilicate,  however  the  |»hiiiitifl' 
may  be  answerable  over  to  his  assignees,  or  however  the  assignees 

{u)  3t/i. ;;.  ,-. .').  i.  1.  {b)  1  1\  llw.s-.  o83. 

(<•)  1  Bos.  {^-  Fiil.  47.  (jl)  1  Jik.  '>yj. 
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might  have   sued  the   defendant.     And  the  defendant  might         1805. 
have  avoided  all  difficulty  hy  paying  the  money  to  the  assignees. 
The  cases  o{ Cliippen dale  v.  Tomlinso)i,  (a)  and  Oshornew.  Silk,  {b)      against 
estahhsh  the  distinction,  that  the  assignees  have  no  claim  upon    Bartsch. 
the  personal  earnings  of  the  bankrupt :  and  that  the  contract- 
ing party  having  treated  with  the  bankrupt  as  a  person  of  credit 
is  precluded  from  objecting  to  the  action  by  him  for  the  value 
of  his  work  and  labour  and  materials  furnished  after  the  bank- 
niptcy.    Then  if  it  were  competent  for  the  bankrupt  to  con- 
tract at  all,  the  contract  must  be  mutual,  and  the  notice  given 
by  the  assignees  cannot  vary  it.     Besides,  the  recovery  of  the 
money  by  tbe  bankrupt  is  not  inconsistent  Avith  the  claim  of 
the  assignees,   to  whom    he  is  accountable,  and  who  may  sue 
in  his  name. 

Lord  ELr.EXBORocGii  C.  J.  If  this  were  a  case  In  M'hich  we 
were  called  upon  to  decide  for  the  first  time  upon  a  recent  sta- 
tute framed  in  tlie  terms  of  the  stat.  13  Eliz.  c.'J.  there  Avould 
be  strong  ground  for  the  argument  that  a  second  assignment 
of  after-acquired  personal  property  was  as  necessary  as  a  second 
a>isignmcnt  to  j)ass  lands  acquired  by  the  bankrupt  after  his 
bankruptcy ;  which  latter  has  always  been  the  case.  Buttheuni-  [  (31  ] 
form  tenor  of  the  decisions  has  been  that  the  general  assignment 
of  personal  property  by  the  commissioners  in  the  first  instance 
passes  all  the  future  acquired  as  well  as  present  personal  pro- 
perty of  the  bankrupt.  And  that  oj)inion  has  always  prevailed 
in  })ractice,  though  perhaps  the  opinion  obtained  at  first  with- 
out duly  weighing  the  words  of  the  11th  section  of  the  statute. 
]]ut  after  so  great  alengthof  time,  and  such  a  massof  proj)erty 
conveyed  in  this  manner,  it  would  be  too  much  now  to  say  that 
all  which  has  been  done  is  erroneous,  and  to  put  a  new  con- 
struction upon  the  act:  especially  when  the  argument  in  sup- 
])ort  of  the  construction  which  has  prevailed  on  the  statute  of 
Elizabeth  has  acquired  force  from  the  wording  of  the  statute 
]  Jar.  1.  r.  15.  *'.  13.  which  directs  that  the  commissioners  shall 
have  power  to  grant  and  assign  all  debts  due  or  fo  be  due  to  the 
bankrupt  to  the  use  of  his  creditorsby  tJic  same  grant,  assigmnent, 
or  disposition,  (kc.  Now  whether  or  not  the  practice  of  making 
but  one  assigunieut  of  [)ersonalty,  including  future  as  well  as 
present  accpiired  propert}',  has  grown  up  by  adverting  to  this 
proN  i-ion  in  the  statute  of  James,  as  construing  and  controlling 

{u)  Coob's  n.  L,  -'Co.  (//)  1  i:^j,.  X.  r,  ca^.  mo. 
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1805.       the  meaning  of  the  statute  of  EUzaheih,  I  do  not  know ;  but 

, certam  it  is  that  since  the  statute  of  Jame*  the  opinions  and 

tttraimt  practice  have  been  uniformly  one  way :  and  it  would  now  be 
Bautsch.  highly  dangerous  to  revert  to  a  critical  exposition  of  the 
words  of  the  statute  of  Elhabeth.  Tudicay  v.  Bourne  seems 
to  be  the  only  case  where  a  second  assignment  of  personalty  is 
said  to  have  been  made :  but  nothing  turned  on  that.  And 
though  some  opinion  on  the  subject  was  thrown  out  in  Jacob- 
son  v.  Williams,  yet  it  was  not  made  the  ground  of  decision.  I 
[  62  ]  observe  Avhat  is  said  by  tlie  Chief  Justice  in  Fowler  v.  Doioi, 
which,  if  it  were  res  Integra,  might  have  great  weight :  but  it 
is  not  fit  to  enter  too  deeply  into  a  critical  disquisition  upon  the 
words  of  an  act  of  parliament  of  long  standing  as  if  it  had  passed 
but  yesterday,  laying  aside  the  experience  and  practice  of  cen- 
turies. And  all  the  other  Judges  there  agreed  that  if  the  as- 
signees claimed,  they  were  entitled  to  the  property ;  and  such 
also  was  the  opinion  of  Lord  Kenyan  in  La  Roclie  v.  Wakeman. 
Then,  2dly,  it  is  contended  that  the  objection  cannot  be  set 
up  by  a  third  person,  and  Oiippendale  v.  TomUnson  is  referred 
to,  as  shewing  tliat  the  bankrupt  is  entitled  to  the  earnings  of 
his  personal  labour;  without  which,  it  is  said,  he  would  be  left 
to  starve,  which  could  not  have  been  intended  by  the  Legisla- 
ture. The  hardship  of  that  case  might  perhaps  have  warped 
the  o})inion  of  the  Judges,  when  the  evil  might  have  been  better 
remedied  by  statute.  There  is  now,  however,  an  inveterate 
practice  of  above  20  years  in  support  of  that  series  of  cases. 
But  no  question  of  that  sort  arises  here.  And  with  respect  to 
the  defendant's  having  given  personal  credit  to  the  bankrupt, 
and  thereby  concluded  himself  from  objecting  to  his  want  of 
jjroperty  in  the  notes  sought  to  be  recovered,  the  answer  is 
plain,  that  if  I  treat  with  a  man  upon  the  footing  of  his  having 
proj)erty  in  a  thing,  and  it  afterwards  turns  out  that  he  had 
none,  the  very  foundation  on  which  I  treated  with  him  fails. 
Then  the  assignees,  whose  j)ropcrty  this  is,  have  done  every 
thing  short  of  force  to  reclaim  it :  they  have  recjuired  the  de- 
fendant to  |)ay  the  money  to  them.  Tliose,  therefore,  who  are 
admitted  by  the  general  current  of  authorities  to  be  c<)mj)etent 
to  disaflirm  the  right  of  the  bankrupt^  have  disaffirmed  it  by 
insisting  upon  their  omii  claim. 
[  G3  ]  Grosk  J.     Alter  the  opinion   of    so  able  a  Judge   as  Lord 

Hardwicke  delivered  in  tlie  ease  Jwv  parte  Protidfoot,  and  the 
|)i'actice  mIucIi  has  ever  >ince  siil)sisted,  it  would  be  removing 
land  mark-  to  doubt  the  power  of  the  eommis-io)iers  to  a-sign 
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the  future  personal  property  of  the  bankrupt,  as  well  as  that       1805. 
which  he  had  at  the  time  of  the  bankruptcy.  Then  it  is  impos-    j^,"!^^,^ 
sible,  after  the  general  assignment,  for  the  bankrupt,  who  has       against 
never  obtained  his  certificate,  to  recover  this  debt  against  the    I^artsch. 
consent  of  his  assignees,  who  have  the  legal  right  to  it.     And 
this  doctrine  has  been  confirmed  by  j^ord  Mansfield  and  Lord 
Kenj/on.  , 

Lawrence  J.  I  am  of  the  same  opinion  on  both  points. 
It  is  too  late  now  to  give  a  new  construction  to  the  statute  of 
Elizabeth,  difterent  from  what  has  always  hitherto  prevailed. 
And  in  all  the  modern  cases  m  here  the  action  brought  by  the 
bankrupt  against  third  persons  has  been  sustained,  it  has  been 
distinctly  stated  that  the  bankrupt  can  only  recover  where  the 
assignees  do  not  interfere  :  and  here  it  is  expressly  stated  that 
they  do  interfere,  and  require  the  defendant  to  pay  the  debt  to 
them.  Then  if  the  plaintiff  meant  to  insist  that  the  assignees 
were  suingin  hisname,that  should,  if  material,  have  been  replied. 

LeBp^ancJ.  All  doubt  upon  this  subject  ought  to  be  at 
rest.  For  whatever  opinions  may  have  been  thrown  out  by 
different  Chancellors  or  Judges,  it  has  been  long  ago  deter- 
mined that  no  second  assignment  of  personal  property  coming 
to  a  bankrupt  is  necessary.  The  only  case  where  it  ever  ap- 
pears to  have  been  made  is  in  the  case  of  a  legacy  ;  and  the  ge-  [  64  ] 
ncral  practice  has  been  invariably  otherwise,  and  it  would  be 
dangerous  to  shake  it.  Then,  2dly,  all  the  cases  admit  that  the 
superior  title  of  the  assignees  must  prevail  where  they  come  for- 
ward. Where  interlocutory  judgment  has  been  recovered  l)y 
one  who  aftervrards  becomes  b:inknipt  the  Court  has  always 
listened  to  the  application  of  the  assignees  to  proceed  with  the 
suit  in  the  bankrupt's  name,  (a)  So,  on  the  other  hand,  in  ap- 
plications for  costs  ;  where  an  action  has  been  brought  by  the 
assignees  for  their  own  bcnclit,  in  the  bankrupt's  name,  the 
Court  has  required  them  to  give  security  for  the  costs.  (6)  All 
that  the  Courts  have  said  in  any  case  is,  that  where  the  assignees 
do  not  interfere,  one  Avho  has  contracted  v.Ith  the  bankrupt 
after  his  bankrui)tcy  shall  not  protect  himself  on  their  account 
iiL^ainst  the  claim  of  the  bankrupt :  but  that  is  in  efiect  saving 
(hat  if  the  a>->ignees  do  claim  adversely,  tlie  bankrupt  shall  not 
recover  iVum  the  party  that  which  i<  in  law  the  property  of  the 
ussiu'iiees  ;ui(l  elainud  by  tliem. — Judgmeui  for  the  Defendant. 

(/')  lb.  et  vide  Wcbbv,  Wurd,  7  Tcnn  Ivjk  '>0G, 
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Stsi  The  King  against  The  Hon.  Robt.  Johnson. 

Tlic  publisher  fHlHE  plea  of  tlie  Defendant,  one  of  the  Judges  of  the  Court 
Ile^ister  re-  ^^  Common  Ple.is  in  Ireland,  to   the  jurisdiction  of  this 

reives  an  ano-  Court,  having  been  over- ruled,  (a)  he  pleaded  not  guilty  to  the 
ter'^tenderlnT  hidictment  found  by  the  grand  jury  of  tlie  county  of  Middlesex  ; 
certain  poiiti-  which  charged  him  with  the  publication  in  that  county  of  cer- 
eal 111  orma-  ^^^j^^  libels  upon  the  Administration  of  Government  in  Ireland. 
tion  on  Insli  i  ^  » 

;irtairs,  and     and  amongst  others  upon  the  Lord  Lieutenant  and  Lord  High 

reqninng  to    Chancellor  of  Ireland;  and  the  trial  was  had  on  this  dav  at  the 

Know   to 

uhom  liis  let-  bar  of  the  court  by  a  jury  of  the  county  of  Middlesex.     In  the 

ters  should     course  of  the  trial,  the  publication  of  the  libels  having  been 

be  (lirectcd  • 

to  which  an'   proved  to  be  made  in  that  county,  by  insertion  of  them  in  Mr. 

answer  is  re-  Cobbett's  Weekly  Register,  which  was  printed  and  published  in 
turned  in  the  ,,^         .  ,     /•  n       •  •  i  •  /  c  -, 

Re'Msf^r;  af-  Westminster,  the  lollownig  evidence  was  given  on  the  part  of  the 

tor  which  lie  crown  to  shew  that  such  publication  was  made  by  the  procure- 
kt^^rVi^n  the  i«ent  of  the  defendant.  Mr.  Cohbett,  the  publisher  of  the  Re- 
same  hand-  gister,  proved  that  before  the  publication  of  the  libels  in  his 
rme"f '  s  '  P^P6r,he  had  received  an  anonymous  letter  (the  original  of  which 
mentioned,     he  believed  to  be  destroyed)  in  the  same  hand  icriting  as  the  libels 

and  having     -^yi,jch  he  afterwards  received ;  in  which  letter  (parol  evidence 

the  Jrix/i  post  '  ^  ^^ 

mark  on  the  of  which  was  admitted,  after  objection  taken  and  over-ruled,  to 

envelopes ;      ^^  jriven  for  this  i)urpose)  the  writer  en(|uired  whether  it  would 

which  two  ^  A  c     >,  ,  ,  •        r 

letters  were    be  agreeable  to  Mr.  Cohbett  to  receive  for  publication  in  his 

proved  to  Ije    Register  certain  information  of  public  affairs  in  Ireland;  and  if 

in  the  hand-    .      "  ,  i     •       i  i  ^    •    r 

vritinfT  of  the  it  were,  he  was  *  desired  to  say  to  whom  such  mlormation  was 

defendant,      to  be  directed.  Inconsequenccof  the  receipt  of  this  letter,  which 

letter  \\d\\iv'  "^^'•''^  published  in  the  Register,  Mr.  Cobbett,  through  the  medium 

been  destroy-  of  the  same  Register,  requested  the  promised  information  to  be 

sufiicirnt    '^   directed  to  Mr.  AJ^r/c/,  No.  100,  Pall  Mail,  whose  shop  was  at 

ground  fur  that  time  used  by  Mr.  Cobbett  for  the  publication  of  his  Register, 
the  Court  to        ,  ,    .,  /.  ...  i  i  i    -     i  •  i 

hive  the  let-    '^^here  letters  of  comnnuucation  were  addressed  to  him,  and 

ters  read,  aud  from  whence  he  received  them  ;  his  own  house  being  in  D/ile~ 
tlie  letters 

themselves  containincr  expressions  of  tlie  writer  indicative  of  his  having  sent  ihem  to  the 
I)ublislier  of  the  Kegi'-ter  in  ^Jilillisn-  for  the  purpose  of  luiblicaiion,  the  whole  is 
evidence  sutlicient  for  the  jury  to  lind  a  [lublkalton  by  the  piociu'cnicnt  of  the  defendant 
in  Miltl/iscv. 

('/)  \  ide  this  ca-;e,  upon  demuriiT  to   a  plea   id  the  Jurisdiotinn  ot  the 
Court,  <J  F.ii-^t,  oW'j—tO'L 

,^trc«  tj 
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street,  ff^est minster.  After  this  intimation  Mr.  Cobbett  received 
in  due  time  two  several  letters,  containinj^  different  parts  of  the 
libels  in  question,  both  in  the  same  hand-writing  with  the  letter 
previously  received.  Both  the  letters  came  under  cover,  but  the 
covers  were  believed  to  be  either  destroyed  or  lost,  having  been 
thrown  aside  as  useless ;  and  therefore  parol  evidence  was  ad- 
mitted to  prove  that  they  had  the  Irish  post-mark  upon  them, 
and  were  directed  in  the  manner  pointed  out  in  the  Register. 
The  first  of  the  letters,  dated  29th  of  October  1803,  was  re- 
ceived and  the  cover  opened  by  Mv.Budd,  who  thereupon  sent 
it,  together  with  the  cover  opened,  to  Mr.  Cobbett  in  Duke-street, 
by  a  person  in  the  office  whom  the  witness  did  not  recollect. 
But  in  consequence  of  his  desiring  INIr.  Biald  not  to  open  any 
other  letters  so  directed,  Mr.  Cobbett  received  the  next  letter, 
which  came  to  Mr.  Budd  by  a  subsequent  post,  imopened.  Se- 
veral witnesses  were  then  called,  who,  upon  examination  of  the 
letters  so  received  by  Mr.  Cobbett,  swore  to  their  belief  of  their 
being  the  hand-writing  of  the  defendant,  who  at  the  period  in 
(|uestion  was  an  Irish  Judge.  It  was  then  proposed  by  the 
Attorney-General  that  the  letters  containing  the  libels  should  be 
read,  Miiich  he  said  contained  internal  evidence  that  they  were 
written  and  sent  by  the  writer  to  Mr.  Cobbett  for  the  purpose  of 
being  published  in  his  Register.  But  previous  to  their  being 
read, 

Adam,  Park,  Lockhart,  and  Richardson,  objected  to  the  read- 
ing of  the  libels,  upon  the  ground  that  there  was  no  evidence 
to  go  to  tlie  jury  of  a  publication  by  the  defendant  in  Middlesex, 
Admitting,  for  the  sake  of  argument,  that  the  letters  were  in 
the  hand-writing  of  the  defendant,  there  was  no  evidence  that 
he  had  sent  them  into  Middlesex  to  be  there  published  ;  nor  any 
privity  established  between  him  and  Cobbett  the  publisher.  It 
was  not  proved  that  the  envelopes  were  in  the  defendant's  hand- 
writing ;  but  })apcrs  written  by  him  and  not  intended  for  publi- 
cation might  have  fallen  into  the  hands  of  another,  Avho  trans- 
mitted them  to  Cobbett.  The  mere  circumstance  of  the  envelopes 
having  the  Irisli  post-mark  upon  them  could  not  connect  them 
with  the  defendant ;  \^'ho  was  not  even  proved  to  have  been  in 
Ireland  at  the  time.  Neither  did  it  appear  that  the  first  letter, 
wliich  was  opened  by  Budd,  who  was  not  called  as  a  witness, 
was  really  contained  in  the  envelope  which  was  sent  opened  with 
It.     Tiie  second  letter  was  indeed  connected  with  the  envelope. 

Vol..  Vn.  F.  but 


1805. 

The  Kino 

against 
The  Hon. 

ROBT. 

Johnson. 
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1805.      but  there  was  no  evidence  that  either  of  the  papers  was  received 
rt,j~T~       from  the  Post-office,  which  might  have  been  ascertained  by 
ugainst      persons  employed  in  that  office.    If  it  were  urged  that  the  pa- 
The  Hon.    pg,.g  themselves  contained  internal  evidence  that  they  were  in- 
JoHNsoN.    tended  for  publication,  the  same  might  have  been  urged  in  the 
case  of  the  Seven  Bishops,  where  there  was  clear  proof  of  a 
publication  in  Middlesex;  for  the  petition  which  had  been  pre- 
pared and  signed  by  them  at  Lambeth  in  the  county  of  Surry, 
[,  ^  ^      was  found  in  the  king's  hands  in  Middlesex,  (a)  arid  was  ad- 
dressed to  him  :  and  the  only  link  wanted  was  that  it  came 
there  by  the  agency  of  the  Bishops ;  (b)  which  was  holden  not 
to  be  supplied  by  the  evidence  of  their  acknowledgment  of 
their  hand-writing  in  that  county  :  (c)  in  consequence  of  which 
Lord  Sunderland  was  afterwards  called  to  prove  the  delivery 
of  it  by  the  bishops  to  the  king  in  Middlesex. 

The  Attorney- General,  Solicitor- General,    Erskine,   Garrow, 
}Food,  and  Abbott,  for  the  crown,  were  stopped  by  the  Court. 

Lord  Ellenborough  C.J.  Nothing  which  falls  from  the 
Court  will  over-rule  or  tend  to  shake  that  which  was  foundly 
ruled  in  the  case  of  the  Seven  Bishops,  where  the  only  evidence 
at  first  relied  on  was  of  a  confessicm  by  the  defendants,  extorted 
as  it  was,  of  their  having  owned  in  Middlesex,  their  signatures 
to  the  petition  which  had  been  prepared  and  signed  in  the  county 
of  Surry :  but  there  was  no  evidence  of  any  publication  of  the 
libel,  as  it  was  then  called,  (though  it  was  nothing  more  than  a 
decent  andhumblepetitionofthoserevcrcndpersons  to  theking,) 
in  the  county  of  Middlesex,  until  Lord  Sunderland  was  called, 
who  gave  evidence  of  a  publication  of  the  paper  in  that  county 
proper  to  be  left  to  the  jury.  But  here  there  is  no  question  of 
the  fact  of  publication  by  Mr.  Cobbett  in  Middlesex  of  that  which 
is  admitted  to  be  a  libel :  and  the  only  question  is.  Whether  the 
defendant  were  accessary  to  that  j)ublication  ?  For  if  he  were, 
the  offence  is  established.  For  one  who  i)rocures  another  to 
])ublish  a  lil)el  is,  no  doubt,  guilty  of  the  publication,  in  what- 
L  "•  J  ever  county  it  is  in  fact  ])ublishcd  in  consecpience  of  his  pro- 
curement. Now  material  evidence  of  the  fact  of  such  pro- 
curement may  be  collected  from  the  papers  themselves,  as  they 
liave  been  opened  by  Mr.  Attorney-General,  which  papers,  aa 

(a)  The  case  of  tlie  Seven  Bishops,  4.  St.  Tr,  237. 

\h)  lb.  S 14,  5. 

{c)  lb,  3-15— y.    3GO-305, 

the 
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the  proof  at  present  stands,  are  in  the  hand-writing  of  the  de-       1805. 
fendant ;  and  are  said  to  answer  the  description  of  those  which    m,"~T" 
Cobbett   had   been   previously  desired  to  publish,  and  which      against 
papers  came  to  his  hands  through  the  medium  pointed  out  by    '^^'^  Hon. 
him  in  his  Register.    How  then  can  we  be  called  upon  to  pro-    Johnson 
nounce  that  there  is  no  evidence  to  go  to  the  juiy  of  such  pro- 
curement before  we  have  heard  read  the  papers  themselves? 
I  am  therefore  of  opinion  that  we  arc  bound  in  duty  to  receive 
the  evidence. 

Grose  J.  concurred  in  the  same  opinion. 

Lawrence  J.  The  case  of  the  Seven  Bishops  does  not  apply 
to  the  present.  Before  Lord  Sunderland  was  called  the  only 
evidence  against  the  defendants  was  of  a  confession  by  them  in 
Middlesex  of  their  hand-writing  to  a  paper  which  was  shewn 
them,  which  was  stated  to  have  been  written  in  Surry ;  but  that 
was  no  evidence  of  a  publication  by  them  in  Middlesex.  But 
here  there  is  clear  proof  of  a  publication  in  Middlesex  by  Cob- 
bett, and  the  only  question  is.  Whether  this  were  done  by  the 
procurement  of  the  defendant  ?  Then  after  it  has  been  proved 
by  the  witness  that  he  received  a  notification  by  letter  that  he 
should  have  papers  of  a  certain  description  sent  to  him  to  pub- 
lish, if  he  would  undertake  to  publish  them,  to  which  he  had 
given  a  public  answer  in  his  Register  in  the  affirmative^  direct- 
ing to  whom  the  papers  should  be  sent ;  and  when  aftci'wards,  in 
consequence  of  that  communication,  he  receives  papers  through  [  70  ] 
the  channel  pointed  out  by  him,  papers  which  are  proved  to  be 
in  the  hand-writing  of  the  defendant,  (as  it  stands  at  present,) 
and  answering,  as  they  are  said  to  do,  the  description  of  those 
before  notified  to  him  as  intended  for  publication,  must  not  the 
papers  themselves  be  read  ?  and  is  there  not  evidence  to  go  to 
the  jury  for  them  to  decide  whether  the  papers  were  sent  by 
the  defendant  or  by  some  other  person  ? 

Le  Blanc  J.  delivered  his  opinion  to  the  same  effect;  and 
added,  in  answer  to  the  objection  that  there  was  not  strict 
evidence  of  a  delivery  of  the  letters  by  the  post  to  Mr.  Cohhett, 
that  it  was  not  material  for  the  decision  of  the  present  question, 
how  the  letters  came  to  Mr.  Cohhett,  whether  by  the  post  or 
a  private  hand;  that  was  matter  of  observation  to  make  to  the 
jury. 

The  libels  were  then  read  at  length,  and  in  addition  to  the 
libellous  matter  charged,  contained  various  expressions  dcclara- 

E  12  live 
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1805.      tive  of  the  author's  intention  to  have  them  published  in  the 

-~^,      Register:  and  the  latter  paper  contained  an  acknowledgment 

against      of  the  publication  of  the  former  part  of  the  correspondence. 

The  Hon.        rpj^^  defendant  afterwards  called  witnesses  "to  disprove  the 

Johnson,    hand-writing,  and  went  to  the  jury  upon  the  fact  that  the 

libels  were  not  in  his  hand-writing :  but  after  a  trial  of  some 

length  the  jury  found  a  general  verdict  of  guilty 


Monday,         The  KiNG  agciuist  The   Commissioners  of  Sewers  for  the 
-^""-  ^^^'-  County  of  Somerset. 

[71  ] 


By  Stat.        "W  TPON  a  rule  to  shew  cause  why  certain  presentment^^  and 

the  iun-  by      ^"^^    other  proceedings  had  before  these  Commissioners,  and 

whom  a  pre-  which  Avere  returned  by  certiorari  into  this  Court,  should  not 

^^"^l'" to "^ o^     be  quashed  for  illegality  and  improper  practices,  it  aj)pcarcd 

niissioners  of  that  \n  Easter  term  43  Geo.  3.  a  mandamus  had  issued  to  the 

sewers  con-    commissioners  to  make  a  rate  on  the  owners  of  lands,  &c.  within 

cerning  what  ' 

lands  are        the  level  of  HuntspUl  in  the  county  of  Somerset  which  might 

w  ithin  a  level  j,jjve  loss  by  inundations  of  the  sea  for  want  of  a  sufficient  sea- 
to  a  certain     wall  there,  or  be  benefited  by  such  wall,  for  repaying  to  B.  and 

rate,  ought  others  certain  sums  advanced  by  them  to  7?.  S.  the  collector  an- 
to  be  sum-  "^  '■ 

nioned  by  the  pointed  by  a  decree  of  the  commissioners  in  June  17^,  for  the 

sherifl /fw«    purpose  of  makiuic  a  sufficient  wall  there:   and  which  decree 

the  bodi/ of  the  \.     ^        ,     ,  ^  ,  ,         ,  -•.     , 

coiiniv'inmiT-  du'cctecl  the  money  so  advanced  to  be  re-imburscd  by  a  rate 

suance  of  a  niade  on  the  level.  In  consequence  of  this  mandamus,  and 
reeled  to  him  of  attachments  obtained   against  the  commissionei's  in  HUari/ 

IVomthcconi-  term  1804,  the  execution  of  which  was  suspended,  tlie 
niissioners  .     .  ,  c\r\.^         c      ^     •#       lorw^        •  i 

lor  that  iHir-   eommissiouers,     on    the     JUth    oi    Jpnl,     18U4,     issued     a 

pose.     And  a 

presentnit  nt  made  by  a  standing  jury,  constituted  according  to  ancient  usage,  originally 
returned  liy  tlie  shcritl',  at  the  coniniencement  of  every  new  commission  of  sewers,  fioiu 
ctrtiiiii  pnrhhvs  o/-  districts,  connmsed  of  land  owners  there,  interested  in  disclaiming  the 
general  charges  of  the  level,  which  jurymen  acted  for  lite,  unless  removed  for  cause,  iind 
only  the  fhrenimi  of  whom  was  summoned  by  the  sln-ritf  on  the  particular  occasion,  which 
foreman  thereupon  coiwcned  the  other  jurymen,  is  illegal  and  void:  and  the  want  of  juris- 
diction of  such  prtsenling  jury  cannot  be  waved  by  traversing  their  ]>resentment  and  going 
to  trial  before  another  jury  properly  returned  from  the  body  ot  the  county,  by  whom  ^uch 
presentment  wa^  confirmed.  The  presenting  jury,  after  being  sworn  and  charged,  mu--t 
also  prosecute  their  enquiry  upon  hearing  evidence  on  oath  i)efore  the  commissioners  in 
iinid,  and  make  their  presentment  thereon,  and  not  upon  inforuiution  collected  in  ;i«/s, 
without  oath. 

j)rer('j)t 
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precept  under  their  hands   and   seals  to  the  sheriff  of  the       1805. 

county,  directing  him  to  issue  his  warrants,  and  cause  to  be   _,    ^ 

.  .  •  f    TT         -11     The  Kino 

summoned    the  Joremen   of  the   several  juries  of  Huntspill,      against 

Burnham,  &c.  Pureton.  and  Paulett,  to  appear  before  the  com-   T^^,  Com- 

•'XI  missioners  ox 

missioners  at  a  session  of  sewers  at  Bridgewater  on  the  4th  of    Sewers, 

Mat/  1804,  to  receive  their  charge  and  instructions  for  return-  Somkrset. 
mg  correct  lists  of  all  the  occupiers  of  lands,  &c.  within  their  L  '-^  J 
respective  views,  lying  within  the  level  of  Huntspill.  In  con- 
sequence of  which  precept  the  sheriff  issued  his  warrant  to  the  , 
clerk  of  the  sewers  to  summon  in  his  name  the  foremen  of  the 
several  juries,  who  were  summoned  accordingly.  It  appeared 
from  the  affidavits  of  the  clerk  to  the  commissioners  and  of  other 
persons,  (made  in  support  of  the  presentments  after  mentioned,) 
that  the  mode  of  forming  juries,  as  far  back  as  living  testimony 
went,  and  the  records  of  proceedings  before  the  commissioners 
of  sewers  for  the  county  could  be  traced,  and  immemorially  as 
they  believed,  was  this;  on  the  issuing  of  any  new  commission 
of  sewers  the  commissioners  issued  their  precept  to  the  sheriff  of 
the  county  to  summon  juries  for  the  different  parishes  or  dis- 
tricts in  the  county,  who,  upon  their  appearing  at  the  next 
court  of  sewers  appointed  for  that  purpose,  nominated  one  out 
of  each  set  of  jurors  so  returned  as  their  foreman.  That  the 
jurymen  so  named  had  always  consisted  of  persons  residing  in  or 
near  the  parish  or  district  where  their  views  had  immemorially 
been  made,  as  persons  having  the  best  local  knowledge  and  in- 
formation of  the  subjects  of  their  presentments,  and  were  more 
or  less  numerous  according  to  the  extent  of  their  several  views, 
which  were  well  known ;  and  that  the  foreman  (a)  and  other 
jurymen  were  sworn  by  the  commissionerstoenquire  and  present  [  73  3 
all  defaults,  impediments,  and  annoyances,  &c.  within  their 
view,  unci  all  such  other  matters  as  they  ought  to  present  as  long 
as  they  continued  in  office.  That  in  no  instance  was  it  known 
that  any  of  the  juries  had  intermeddled  with  each  other's  views. 

(«)  The  foreman's  oath  was  as  follows  ;  "  You,  as  foreman  of jury  of 

sewers,  shall  swear  that  you,  together  with  your  jury,  shall  diligently  inquire, 
and  at  all  sessions  of  sewers  whcreunto  you  are  lawfully  summoned  a  true 
presentment  make,  of  all  impediments,  defaults,  and  annoyances  of  or  by 
water  found  within  your  view,  as  also  of  all  other  matters  and  things  which 
you  us  furcman  of  the  said  jury  ought  to  present,  according  to  the  best  of 
your  knowledge  and  judgment,  and  as  long  as  you  shall  continue  in  the 
otVice,  without  any  concealment."  The  juryman's  oath  was  the  same,  mu- 
tatis nuitandis. 

That 
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1805.       That  every  juryman  so  returned  and  sworn  generally  continued 
The  King    ^^^  ^^^^'  unless  discharged  by  the  commissioners  for  good  cause, 
against      in  which  casc  some  other  fit  person  was  sworn  into  the  jui*y  in 
missioners'of  ^^^^  manner :  but  that  it  was  not  usual  to  re-swear  them  ex- 
Sewers,      cept  only  when  a  new  foreman  was  chosen.  But  in  the  instances 

SoMERSFT 

of  the  presentments  of  the  Huntspill  jury,  and  of  the  Bumham, 
Pauletty  and  other  parish  juries  after  mentioned,  it  appeared  that 
the  usual  mode  had  been  so  far  departed  from,  that  the  juries 
making  those  presentmenthad  been  previously  re-sworn  in  court. 
That  when  such  presentments  have  been  traversed,  then  the 
practice  has  been  to  issue  a  precept  to  the  sheriff  to  summon  a 
jury  to  try  the  traverse  from  other  parts  of  the  county  at  large 
than  those  within  the  level  in  question.  It  fiu'ther  appeared 
that  in  pursuance  of  the  above  mentioned  summonses  the  stand- 
ing jury  (a)  of  sewers  for  the  parish  of  Huntspill  attended  a 
court  of  sewers  at  Bridgewater  ;  and  on  the  20th  of  May  1 804 
received  a  charge  from  the  Court  to  make  a  return  of  persons 
and  lands  within  that  part  of  the  level  of  Huntspill  which  lay  in 
the  parish  of  Huntspill^  receiving  benefit  or  avoiding  damage  by 
reason  of  the  wall  which  had  been  erected ;  that  they  were  to 
do  this  with  the  assistance  of  C.  C.  the  surveyor  of  the  level  ap- 
pointed by  the  decree,  and  were  to  hear  evidence  as  to  the  quan- 
tity and  value  of  each  person's  property  so  situated,  and  present 
[  74  ]  a  list  of  the  same  accordingly.  The  said  jury  attended  again  at 
an  adjourned  court  on  the  9th  of  June,  when  C.  C.  their  surveyor 
being  sworn,  gave  in  a  list  of  the  persons  and  property  within  the 
parish  of  Huntspill  liable  to  be  assessed,  which  list  was  then 
adopted  by  the  jury,  and  a  presentment  made  and  signed  by 
them  accordingly.  At  the  next  court,  holden  by  adjournment 
on  the  13th  of  July,  the  standing  juries  for  the  parishes  of 
Faulett  and  Fureton  severally  received  the  like  charge;  and  on 
the  27th  of  July,  at  another  adjourned  court,  the  surveyor  being 
sworn,  delivered  in  similar  lists  of  the  persons  and  lands  in  their 
respective  parishes  which  would  be  liable  to  damage  if  the  new 
sea-wall  did  not  exist  in  the  parish  of  Huntspill;  but  before  his 
evidence  was  closed  the  standing  jury  for  the  parish  of  Faulett 
delivered  in  a  j)rcsentment  which  had  been  previously  prepared 
and  signed,  finding  in  substance  that  no  person  or  land  within  their 
parisli  icQidd  he  dmnaged  hy  inundalious  of  the  sea  for  want  of  the 

(rt)  It  was  the  practice  for  the  I'oreman  when  summoned  to  convene  the 
other  jurymen  to  attend. 

said 
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said  wall,  nor  receive  benefit  by  its  erection.     And  the  Pureton       1^05. 

jury  then  made  a  similar  presentment.    The  Paulett  and  Pure-    n^C^^y^^ 

ton  j)resentments  were  traversed  at  a  court  holden  on  the  31st      uguimt 

of  August :  and  at  another  court  holden  on  the  6th  of  October    T''?  ^*^^- 
o       '  _     ^  niissionersoi 

following  those  traverses  were  severally  tried  before  juries  sum-  Sewers, 
monedfrom  the  body  of  the  county  by  the  sheriff,  in  consequence  of  Somerset. 
a  precept  directed  to  him  by  the  commissioners  for  that  purpose ; 
and  they  after  hearing  evidence  on  both  sides,  found  verdicts  in 
support  of  the  respective  presentments.  The  affidavits  of  the 
prosecutors  alleged  that  most,  if  not  all  of  the  persons  compos- 
ing the  standing  juries  for  the  several  parishes  were  interested 
in  negativing  the  liability  of  their  parishes  to  the  expence  and 
support  of  the  sea-wall  in  question,  being  owners  of  land,  &c« 
within  the  same  on  whom  the  expence  would  fall :  and  further  [  7^  ] 
charged  several  of  the  jurymen  with  having  combined  to  make 
their  returns.  And  then  stated  that  they  had  applied  to  the 
commissioners  to  summon  ajury /ro7n  the  body  of  the  comity  for 
the  purpose  of  making  the  presentments  in  order  to  the  making 
of  a  rate ;  that  the  connnissioners  issued  their  precept  to  the 
sheriff  accordingly j  who  returned  ajury  to  a  court  of  sewers 
holden  at  Bridgewater  on  the  20th  of  October ;  but  the  com- 
missioners then  attending  told  the  jury  that  the  court  had  been  ad- 
vised that  they  had  no  right  to  employ  them  to  make  a  return  of 
lands  in  the  level,  and  thereupon  dismissed  them;  and  then  or- 
dered a  precept  to  be  issued  to  the  sheriff  to  summon  the  standing 
juries  for  Burnhani  and  the  other  parishes  within  the  level  to 
attend  the  court  on  the  9th  of  November  1804,  on  which  day  the 
respective  juries  attended,  and  being  sworn,  were  charged  to 
return  all  i)ersons  having  lands,  &c.  in  the  level  of  Huntspi/l 
within  their  several  views  which  had  or  might  have  benefit  by 
preventing  the  inundation,  &c.  Each  of  these  juries  returned 
at  an  adjourned  court  holden  on  the  23d  of  November,  that  no 
person,  kc.  within  their  different  [)arishes  would  be  benefited 
by  the  sea-wall  in  question;  and  these  presentments  also,  which 
were  made  without  hearing  evidence,  though  tendered,  were 
alleged  Ity  the  i)rosecutors  to  have  been  made  througli  the  like 
combination  and  interested  motives,  and  by  owners  or  occu- 
piers of  lands  within  the  respective  parishes;  and  circumstances 
were  adduced  to  shew  that  they  had  been  previously  j)repared. 
At  the  same  court  about  GO  traverses  of  the  Hinitspill  i)re-enr- 
ment  were  entered,  some  of  them  in  names  of  jurynjeii  mIk) 
had  signed  the  otlier  presentments;  and  it  >\as  alleged  tjiat 

]ii('etinii"s 
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1805.       meetings  had  been  holden  by  advertisement,  and  subscriptions 

-^""TT .      *entered  into  by  jurj'men  and  others  who  had  taken  part  in  the 

against      proceedings  for  opposing  the  making  and  levying  of  the  pro- 

The  Com-    posed  rate.    The  affidavits  in  support  of  the  presentments,  in 
missionersof  *  ,  ,.  .  ,  ,     „  .,,.,,,, 

Sewers,     addition  to  the  usage  before  mentioned,  M'hich  had  always  pre- 

SoMERSET.  vailed,  respecting  the  mode  of  summoning  the  presenting  juries, 
^  '  •'  alleged  that  the  sea- wall  in  dispute  in  the  parish  of  ifwifspi// had 
immemorially  been  repaired  by  the  owners  of  certain  lands  lying 
in  that  parish,  who  had  let  it  fall  to  decay ;  and  denied  the 
necessit}'  of  the  new  works  lately  made  to  the  same,  and  the 
benefit  thereof  to  the  parishes  newly  charged.  And  the  affidavits 
of  certain  jurymen  went  to  deny  combination  in  themselves,  or 
in  othei*s  to  their  knowledge.  The  commissioners,  defendants, 
also  made  affidavits,  exculpating  themselves  from  any  inten- 
tional errors,  and  from  all  knowledge  of  improper  practices  in 
others  j  and  submitting  to  act  as  the  court  should  think  i)roper 
to  direct :  and  with  respect  to  the  dismissal  of  the  jury  sum- 
moned by  the  sheriff  to  attend  before  them  on  the  20th  of  Octo- 
ber,  1804,  they  answered  that  they  had  so  done,  because  it  ap- 
peared to  them  to  be  expected  that  the  jiu'ors  so  returned  should 
be  required  to  view  all  the  lands  in  the  level  of  Hmitspillj  and 
to  assess  such  as  were  liable  to  contribute  to  the  expence  of  re- 
pairing the  said  sea-wall ;  and  that  they  had  been  advised  that 
no  instance  had  occurred  of  a  jury  having  been  impannelled  and 
sworn  for  such  a  purpose,  and  that  they  had  no  power  to  com- 
pel the  jury  so  to  act. 

Trip  appeared  for  the  commissioners ;  and  after  adverting  to 
their  exculpatory  affidavits,  which  acquitted  them  of  any  inten- 
tional error,  admitted  that  the  whole  proceedings  had  been 
i  77  1  founded  in  mistake.  He  stated  that  conmiissioners  of  sewers 
were  by  law  to  proceed  by  view,  (a)  survey,  (6)  and  present- 
ment, (c)  They  themselves  were  to  view,  and  they  were  to  ap- 
point surveyors  and  other  competent  persons  to  go  throughout 
and  survey  the  level,  and  point  out  all  defaults  and  obstructions 
j)ropcr  to  be  remedied  and  removed ;  and  in  case  of  omission  by 
the  party  complained  of,  the  commissioners  ought  to  summon  an 
indifferent  jury //-om  the  body  of  the  county  to  hear  the  charge  and 
defence  by  proper  evidence  upon  oath,  ^\  ho  Avere  thereupon  to 
make  their  presentment  accordingly.  Instead  of  uhich  the  pre- 

(«)  Vide  CdW.s  on  hewers,  lo:>,  C.        (/-)  lb.  lOG,  7.        (c)  lb.  108. 

seiitmcnts 
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sentments  in  question  had   been  made  by  what  were  called       1805. 
standing  juries,  composed  of  persons  having  lands  in  the  very    ^^^  ^ 
district  sought  to  be  burthened,  and  consequently  directly  in-      against 
terested  in  the  questions  submitted  to  them;  and  these  ^^^^  ^^Jj^^^^o^-^^. 
mistaken  their  functions,  and  taken  upon  themselves  to  deter-     Sewers, 
mine  what  lands  were  within  the  level.  Somerset. 

The  Court  were  all  clearly  of  opinion  that  the  presentments 
made  by  juries  of  the  description  mentioned  could  not  be  sup- 
ported :  and  wished  not  to  be  called  upon  to  give  any  opinion 
upon  the  criminatory  parts  of  the  affidavits  in  support  of  the 
rule :  but  suggested  that  if  there  were  any  doubt  whether  such 
or  such  lands  were  within  the  level,  it  might  best  be  tried  upon 
issues,  if  the  parties  could  agree  upon  them.  It  was  however 
})roposed  by  the  counsel  in  support  of  the  rule  to  leave  the  whole 
matter  to  arbitration,  and  the  case  stood  over  for  a  few  days  in 
order  to  obtain  the  consent  of  the  other  parties.  But  the  pro- 
posal not  being  then  acceeded  to, 

Pellf  Peake,  and  Moore  shewed  cause  against  the  rule,  and  C  78  ] 
endeavoured  to  support  the  presentments  of  the  Paulett  and 
Pu?'e/o»  juries,  by  referring  to  the  usage  which  had  at  all  times 
prevailed  in  that  part  of  the  county  of  having  standing  juries,  as 
they  are  called,  to  make  presentments  to  the  commissioners  of 
sewers,  within  certain  known  limits.  Commission  of  sewers, 
they  observed,  existed  before  (a)  the  stat.  23  H.  8.  c.  5.  which 
gave  them  their  present  form;  for  the  statute  itself  refers 
to  proceedings  before  it  was  passed,  and  the  usage  was  probably 
antecedent  to  the  statute.  The  presentments  do  not  conclude 
the  rights  of  the  parties,  but  merely  serve  as  charges  or  exonera- 
tions to  put  the  matters  disputed  in  a  course  of  trial;  the  objec- 
tion, therefore,  of  interest  in  the  jurors  making  the  presentments 
is  not  so  material  as  to  vitiate  a  long  established  usage ;  espe- 
cially when  it  is  considered  that  they  who  have  lands  within  the 
reach  of  the  mischief  are  most  interested  in  guarding  themselves 
as  well  as  others  against  it.  The  jurors  are  in  the  first  instance 
returned  by  virtue  of  a  precept  issued  to  the  sheriff  to  summon 
them ;  and  there  is  this  advantage  derived  from  such  a  usage, 
that  the  persons  so  selected  must,  from  their  local  knowledge, 
have  better  opportunities  of  informing  themselves  of  nuisances 
affecting  their  district.  In  a  case  in  Styles,  {h)  one  of  the  ex- 
ceptions taken  to  a  presentment,  on  which  it  was  quashed,  was 

(«)  Vide  CdUis  on  Sewers,  'li.  wiiich  refers  to  ¥itz,  Xa.  Br.  113. 
('■>)  loj.  191,  'J,  referred  to  in  Callis,  lio. 

that 
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1805.       that  "  it  did  not  appear  that  the  breach  was  within  the  hundreds 

The  King    *^'^**"^^  the  jury  came;  and  so  they  had  no  authority  to  enquire :" 

agaimi      which  shews  at  least  that  the  locality  of  the  presenting  jury  was 

The  Com-    not  considered  as  anv  objection  under  the  stat.  of*  Hen.  8th :  and 
jnissioners  of ,  .J  "  ^ 

Sewers,      m  Other  books  (a)  it  is  said  that  the  ancient  practice  and  usage 

^**'^7Q^T*   ^^  *^^  commission  of  sewers  ought  to  be  upholden.    The  pre- 

'■  sen  ting  juries  are  charged  at  one  court  to  enquire,  and  at  the 

next  court,  being  re-sworn,  they  make  their  presentments;  and 

such  presentments  are  traversable;   and  whatever  objection 

might  have  been  made  to  them  in  the  first  instance,  it  has  been 

waved  by  the  parties  having  actually  traversed  them,  and  gone  to 

trial  before  a  jury  summoned  by  the  sheriff  from  the  body  of  the 

county,  against  whom  there  is  no  objection :  and  by  whom  the 

presentments  of  the  standing  juries  have  been  confirmed. 

The  Solicitor-General,  Burroughs  and  Newbolt,  in  support  of 
the  rule,  were  stopped  by  the  Court. 

Lord  Ellenborough  C.  J.  I  should  be  sorry  to  be  pressed 
to  give  any  opinion  upon  any  other  parts  of  the  case  than  the 
mere  legality  of  the  proceeding  :  how  it  happened  that  a  legal 
jury,  summoned  by  the  sheriff  from  the  body  of  the  county, 
were  dismissed,  and  other  vicious  juries  subsisted  in  their  place, 
the  jurymen  of  which  vicious  juries  are  also  charged  with  having 
entered  into  a  previous  combination  to  make  certain  present- 
ments, I  shall  not  at  present  enquire :  but  any  thing  more  alien 
from  judicial  proceedings  than  these  I  never  saw.  There  may 
be  some  use  in  the  standing  juries  for  the  purpose  of  advising 
and  assisting  the  commissioners  in  their  enquiries ;  but  not  as 
juries  to  make  presentments,  being  themselves  also  interested  in 
the  subject-matters  of  their  presentments.  In  the  first  place, 
the  juries  were  not  summoned  by  the  sheriff:  the  precept  from 
[  80  "]  ^^^^  commissioners  to  the  sheriff  was  to  summon  the  foremen 
of  the  juries,  and  the  return  of  the  sheriff  is  that  he  has  returned 
the  foremen;  there  is  no  return  of  the  jurymen  themselves. 
That  therefore,  is  not  pursuant  to  the  act  of  parliament;  which, 
at  any  rate,  requires  the  presentment  to  be  made  by  a  disinter- 
ested jury  returned  by  the  sheriff,  and  not  by  a  body  alicne  alto- 
gether to  the  jurisdiction.  In  the  case  referred  to  from  Styles 
there  was  no  question  but  that  the  jury  was  to  be  returned  by 
the  sheriff.     Then  if  there  be  a  want  of  jurisdiction,  it  may  be 

{")  Moor,  825.  pi,  1113.  and  19,  Via.  Ahr,  Sewers,  418. 

taken 
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taken  advantage  of  at  any  time,  after  verdict,  as  well  as  before :       1805. 

and  no  consent  of  parties  can  give  jurisdiction  where  none  is    _,,~~I7" 

*  ^  The  King 

given  by  law.    Then  again,  after  the  juries  so  summoned  had      against 

met,  instead  of  prosecutinff  their  inquiries  before  the  comniis-    T^^  ^°™'  - 
.      ,        r  .,1        11     1   .  ,   1    ^         1  I-    miss  loners  of 

sioners,  by  hearing  evidence  legally  laid  beiore  them  on  oath,     Sewers, 

they  were  sent  out,  as  it  seems,  to  prosecute  their  inquiries  all  Someuset. 
about  the  country,  and  upon  information  so  picked  up,  they 
were  afterwards  to  make  their  presentments.  But  this  is  not  a 
judicial  method  of  making  the  inquiry ;  the  jury  ought  to  be 
sworn  before  the  commissioners,  before  whom  also  the  inquiry 
is  to  be  conducted,  by  evidence  delivered  upon  oath,  upon  hear- 
ing which  the  jury  are  to  make  their  presentment.  The  whole 
proceeding  therefore  is  irregular. 

The  other  Judges  concurred  in  directing  the  presentments 
and  other  proceedings  complained  of  to  be  quashed. 


Randall  against  Randall.  Monday, 

Nov.  25th. 

UPON  a  rule  to  shew  cause  why  an  attachment  should  not     C  ^M 
issue  against  the  Plaintiff  for  non-payment  of  20/.  19^.  8d.  ence  of  all 
a  sum  awarded  against  him ;  it  appeared  that  the  parties  by  their  actions,  con- 
several  bonds  of  submission  referred  to  certain  arbitrators  to  de-  Scc.  and  also 
terminc  ^'  all  actions  and  controversies,  &c.  depending  between  ^f  two  dis- 
them  ;  and  also  of  and  concerning  the  value  to  be  put  on  the  ^f  jifler- 
hop-poles  and  potatoes  in  certain  land  (described  in  the  award  as  ence ;  if  the 
land^rs^  therein  after  mentioned,)  and  the  workmanship  done  0^^,^^  ^^  j^, 
thereto  and  taxes  and  rates  paid  in  respect  thereof  by  the  De-  cide  one  of 
fcndant;  and  a/so  concerning  the  re?it  to  be  paid  annually  by  „,attgj.g  fj^^^ 
the  plaintiff  to  the  defendant  for  the  land,  (described  in  the  vitiates  the 
award  as  secondhj  after  mentioned),  together  witb  the  costs,  &c.  ^^.j^^,)^  cannot 
so  as  the  said  award  M^ere  made  in  writing  and  ready  to  be  de-  therefore  be 
livered  to  the  parties  on  or  before  the  12th  of  May."  '  Then  the  auachmcm 
arbitrators  by  their  award,  after  reciting  the  above,  and  that 
they  had  accepted  the  reference :  and  that  the  parties  had  de- 
livered to  them  an  account  in  writing  respecting  the  matters  re- 
ferred as  aforesaid,  and  that  they  had  heard  the  parties  and  ex- 
amined such  witnesses  as  they  had  thought  necessary,  touching 
the  nnitters  referred  as  aforesaid,  and  had  duly  considered  all 
matters  and  things  referred  to  them,  found  the  value  of  the 

hop- 
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1805.       hop-poles  and  potatoes  in  the  grounds  mentioned  to  be  154/., 
-^  and  the  balance  due  from  the  plaintiff  to  the  defendant  (includ- 

against      'ng  that  sum  in  the  account)  to  be  20/.  19s.  8c/.,  which  they 
^^qo^t''"   t^^^'^f'^''^  awarded  to  be  paid,  and  the  costs,  &c.  to  be  equally 

'-*'-'  divided;  but  they  did  not  notice  nor  make  any  award  concern- 
ing the  rent  to  be  paid  annually  by  the  plaintiff  to  the  defend- 
ant for  the  land.     Wherefore  it  was  objected  by 

Comyn,  on  shewing  cause  against  the  attachment,  that  the 
award  was  bad  upon  the  face  of  it,  and  could  not  be  en- 
forced. For  that  where  several  distinct  matters  are  referred 
to  arbitration,  if  it  do  not  appear  that  the  arbitrator  has 
determined  each  of  them,  the  award  is  void  for  the  whole : 
and  here  the  words,  "  so  as  tlie  said  award  be  made,  &c. 
on  or  before  the  12th  of  May,"  makes  the  submission 
conditional,  that  the  award  shall  include  all  the  matters  re- 
ferred. Though  if  the  reference  be  of  all  matters  in  difference, 
and  the  award  be  de  praemissis,  generally,  it  shall  be  intended 
that  the  arbitrator  determined  all  the  matters  submitted  to  him, 
unless  the  contrary  be  shewn ;  and  he  cited  1  Roll.  Ahr.  256. 
Arbitrament,  L.  Risden  v.  Inglet,  Cro.  Jac.  838.  Middleton 
V.  Weeks,  Cro.  Jac.  200.  Bradford  v.  Bryan,  miles,  268.  and 
Baspole's  case,  8  Co.  98. 

Espiuasse,  in  support  of  the  rule  for  the  attachment^  contended 
for  the  sufficiency  of  the  award,  so  far  as  the  arbitrators  had 
determined  the  several  matters  mentioned.  He  observed  that  the 
reference  was  not  merely  of  such  matters  only,  but  of  all  ac- 
tions, controversies,  &c. ;  and  the  arbitrators  upon  the  whole 
have  found  a  balance  of  account  in  favour  of  the  defendant  to 
the  amount  of  20/.  I9s.  8J.  The  Court  then  will  presume 
that  the  arbitrators  did  decide  on  every  matter,  which  was 
brought  before  them,  unless  the  contrary  were  shewn  by  affi- 
davit. And  it  is  even  said  in  Baspole's  case,  that  though  there 
be  many  matters  in  controversy,  yet  if  one  only  be  signified  to 

[  83  ]  the  arbitrator,  he  may  make  an  award  of  that :  for  he  is  to 
determine  secundum  allegata  et  probata ;  and  it  is  in  every  day's 
j)ractice  that  an  award  may  be  good  in  part  and  bad  in  part. 

Lord  Eli, KN BOROUGH  C.  J.  That  is  where  it  does  not  a])pear 
that  there  is  any  notice  to  the  arbitrator  upon  the  face  of  the 
submission  that  there  is  any  otlier  matter  referred  to  him  than 
tliose  which  are  mentioned  to  him  at  the  time  of  the  reference. 
JJut  here  it  does  expressly  appear  that  there  was  another  matter 

referred, 
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referred,  on  which  there  is  no  arbitrament.  The  arbitrators  had       1805. 

three  thiners  submitted  to  them;  one  was  to  determine  all  ac-    „ 

of  ,  .  ,  ,       ,  Randall 

tions,  &c.  between  the  parties;  another  was  to  settle  what  Mas      against 

to  be  paid  by  tlie  defendant  for  the  hop-poles  and  potatoes  in    Randall. 

certain  land;    the  third  was  to  ascertain  what  rent  was  to  be 

paid  by  the  plaintiff  to  the  defendant  for  certain  other  land. 

The  authority  given  to  the  arbitrators  was  conditional,  ita  quod, 

they  should  arbitrate  upon  these  matters  by  a  certain  day.     If 

then  they  fail  as  to  one  of  them,  the  condition  has  not  been 

performed  upon  which  the  award  was  to  hive  its  obligatory 

effect:  and  here  they  have  stopped  short,  and  have  omitted  to 

settle  one  of  the  subjects  of  difference  which  was  stipulated  for. 

This  is  not  like  the  case  where  an  award,  being  good  in  part  and 

bad  in  part,  the  good  part  shall  not  be  vitiated  by  the  arbitrator 

having  also  directed  something  to  be  done  which  is  superfluous 

and  bad.     But  here  the  very  condition  on  which  the  parties 

submitted  to  the  award  has  failed. 

Lawrence  J.  I  did  not  know  whether  there  might  not  r  84  1 
have  been  some  modern  decisions,  which  had  given  a  more 
liberal  construction  in  support  of  awards,  where  the  arbitrators, 
having  distinct  matters  submitted  to  them,  had  made  their 
award  upon  some  of  them  only,  omitting  the  mention  of  others : 
but  as  none  such  have  been  referred  to,  there  seems  to  be  no 
answer  to  the  cases  cited  against  this  award,  which  shew  that 
the  arbitrators  have  not  pursued  their  authority,  not  having 
performed  the  condition  on  which  it  was  delegated  to  them. 

Lk  Blanc  J.  Tlie  contract  of  the  parties  is  in  effect  this: 
one  says  that  he  will  submit  to  the  arbitrators  to  ascertain  what 
he  is  to  pay  for  the  hop-poles,  &c.  upon  condition  that  it  shall 
also  be  referred  to  them  to  decide  Avhat  rent  is  to  be  paid  for 
certain  land.  And  he  may  fairly  have  said  that  unless  both  those 
matters  of  ditlerence  were  referred,  he  would  not  refer  either  of 
them  singly.  If  tlien  the  arbitrators  omit  to  decide  one  of  them, 
the  condition  fails  on  which  the  reference  was  agreed  to. 

Rule  for  the  Attachment 
discharged, 
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1805. 
J,  "^  The  King  against  The  Bailiffs  of  Ipswich. 

Nov.  26th. 

The  Stat.      HT^HIS  came  on  upon  a  rule  calling  on  the  Defendants  to  shew 

2  G.  2.  c.  22.  JL   cause  why  a  writ  of  mandamus  should  not  issue  to  them  to 

acts  of  ^e     ^^^^^^  ^^  order  to  cause  one  Robt.  Arnold,*  a  prisoner  in  execution, 

same  class,     in  the  common  gaol  of  Ipswich,  to  be  brought  up  to  a  court  of 

making  ge-  Small  Pleas  to  be  holden  for  the  town  and  borough,  to  take  the 
neral  provi-  »   ' 

sions  for  the  benefit  of  the  Insolvent  Debtor's  Acts.  It  appeared  that  Arnold 
relief  of  in-  ^^g  charged  in  execution  for  18/.  in  the  custody  of  the  keeper 
ors,  charged  of  the  common  gaol  there  on  the  I7th  of  December  last,  at  the 
in  execution  gujt  of  one  Booth,  upon  process  issuing  out  of  the  said  court, 
suing  out  of  which  is  a  court  of  law  and  record  holden  before  the  bailiffs, 
any  of  the      and  proceeding  by  capias  ad  respondendum  to  final  judgment 

courts  of  law,  *  •  r,;,  ,  ,    .  ,       .       , ''  .  . 

extend  to  in-   '^^^  execution.     1  hat  through  ignorance  and  mistake,  arising 

ferior  as  well  from  misinformation  as  to  the  power  of  that  court  to  discharge 

risdlctions.      insolvent  debtors,  he  had  neglected  to  give  the  necessary  notices 

But  the  ap-    and  take  the  requisite  steps  towards  procuring  his  discharge,  till 

Eo't*h  instan-    *  court  of  Small  Pleas,  holden  on  the  7th  of  October  lastj  when 

ces  must  be    that  Court  upon  hearing  the  objections  of  the  Plaintiff,  were 

th       d  oT ^   ®^  opinion  that  they  had  no  jurisdiction  to  discharge  the  pri- 

the  next/erw  soner;  conceiving  that  the  statutes  for  relief  of  insolvent  debtors 

after  the  pri-  applied  Q^ly  to  prisoners  charged  in  execution  upon  process  is- 

soner  is  char-    *^  *  •'        ^  ^  r       r 

ged  in  execu-  suing  from  the  superior  courts;  and  therefore  refused  to  make 

tion  ;  except  j^^y  order  for  bringing  him  up  to  take  the  benefit  of  the  acts, 
he  can  shew     .\.  .  _  -,.,      ,  .        , 

that  his  ncg-  And  the  questions  now  were,    first.    Whether    an   insolvent 

lect  arose       debtor  in  execution  under  process  sued  out  of  an  inferior  court 

ranee  or  mis-  were  entitled  to  the  benefit  of  the  several  acts  passed  for  the 

take.  relief  of  insolvent  debtors?     And  if  he  were,  2dlv,  Whether 

*r  83  1  >      . ? 

^         -"     this  party  were  in  time  to  apply  for  his  discharge? 

Alderson  shewed  cause;  and  stated  the  ground  on  which  the 
magistrates  considered  that  they  had  no  jurisdiction  to  discharge 
the  prisoner  to  be,  that  the  several  general  acts  of  parliament 

[  86  ]  ^'^^'  t^^^  relief  of  insolvent  debtors  were  confined  to  prisoners 
charged  in  execution  on  process  originally  sued  out  of  one  of 
tlir  courts  of  JVestminster,  ov  who  had  bt'cii  removed  thither  by 
habeas  corpus  and  continued  chargcdin  execution  in  one  of  the 
prisons  of  the  same  courts;  which  appeared  as  well  from  the 
express  ineution  of  the  courts  of  JVestminster  in  some  of  the 
clauses,  as  by  references  in  others  to  the  terms  by  which  those 
courts  alone  are  regulated  ia  their  proceedings.  The  st,2  Geo.  2. 

f.22. 
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c.  22.  s.  8.  enables  prisoners  charged  in  execution  for  debt  not       1805. 
exceeding  100/.  to  petition  any  of  the  courts  of  law  from  whence  ~" 

the  process  issued  for  their  discharge  on  the  conditions  therein      agninst 
mentioned :  and  the  Court  petitioned  is  required  by  order  or  rule  The  Bailiffs 
of  Court  to  cause  the  prisoner  to  be  brought  up  accordingly. 
Then  the  st. 3  Oeo.  2.  c.  2/.  reciting  the  former  act,  and  that  it 
was  found  inconvenient  to  bring  prisoners  up  from  prisons  at  a 
distance  to  the  courts  in  Westminster-hall  as  that  act  directs,  en- 
acts that  after  the  first  day  of  Trinity  term  then  next,  before  any 
prisoner  (except  in  London,  Westminster,  and  Southwark,)  shall 
petition  any  of  the  courts  in  Westminster-hall  from  whence  the 
process  issued  on  which  he  was  charged  in  execution,  he  shall  give 
notice  to  his  creditors,  at  whose  suit  he  was  in  execution,  &c. 
and  the  Court  may  make  a  rule  for  him  to  be  brought  up  at  the 
next  assizes  holden  for  the  place  where  he  is  imprisoned.  These 
acts  were  continued  or  revived  by  st.  8  Geo.  2.  c.  24.,  14  Geo.  2. 
c.  34.,  21  Geo.   2.   c.  33.,  29  Geo.  2.  c.  28.,  and  32   Geo.  2. 
c.  28.  (a)     By  s.  13.    of  the  latter,   "  If  any  person  or  persons 
*'  shall   be  charged  in  execution  for  any  sum  not  exceeding 
"  lOOl.,"  and  shall  be  minded  to  deliver  up  his  estate  and  ef- 
fects to  his  creditors, "  it  shall  be  lawful  for  any  such  prisoner, 
*'  before  the  end  of  the  first  term  next  after  he  shall  be  charged     [  87  1 
"  in  execution  to  petition  ant/  covjt  of  law  from  whence  the  pro- 
"  cess  issued  upon  which  he  was  so  taken  and  charged  in  execu- 
^'  tion,  or  the  court  into  which  he  shall  be  removed  by  habeas 
"  coitus,  or  shall  be  charged  in  custody,  and  shall  remain  in  the 
'•'  prison  thereof,"  certifying  the  causes  of  his  imprisonment, 
and  giving  a  true  account  of  his  real  and  personal  estate,  and 
giving  notice  thereof  to  his  creditors:  and  if  such  Court  shall 
be  satisfied,  the  petition  shall  ])c  received,  and  they  shall  give  a 
day  to  the  parties  by  order  or  rule  of  Court  to  appear  personally 
before  them,  when  the  matter  of  the  petition  shall  be  examined 
in  a  summary  way;  and  on  oath  made  by  the  prisoner  of  his 
estate  and  etTects,  and  assignment  thereof  made  by  him  to  his 
creditors,  tlie  Court  may  discharge  the  prisoner.     But  in  case 
any  creditor  at  whose  suit  he  was  charged  in  execution  be  dis- 
satisfied, the  Court  may  remand  tlie  prisoner,  and  direct  him 
and  the  dissatisfied  creditor  to  attend  on  some  other  day,  "some 
"  time  at  furthest  within  the  first  week  of  the  term  next  follow- 

(«)  Vide  2  Burr,  747.  799,  and  901, 

ff  ing, 
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1805.       "  ing,  &c.,  but  sooner  if  any  court  shall  so  think  fit:"  after 

Z" .     which  the  Court  may  discharge  the  prisoner,  unless  the  creditor 

against      shall  agree  to  pay  him  2*.  4d.  a-week  so  long  as  he  shall  be 

The  Bailiflfs  continued  in  execution.     But  if  failure  shall  be  made  in  the 
of  Ipswich.  ,  ,  .      ^^       l        •  v     .•        •     ^ 

weekly  payments,  "  such  prisoner,  upon  application  in  term 

"  time  to  the  Court  where  the  suit  in  which  he  shall  be  charged 

"  in  execution  was  commenced,  or  shall  have  been  carried  on, 

"  or  in  the  prison  of  which  court  he  shall  stand  committed  on 

"  any  habeas  corpus,  or  in  vacation  time  to  any  judge  of  such 

"  court,  may,  by  order  of  any  such  Court  or  Judge,  be  dis- 

"  charged,"  &c.     It  is  plain  from  the  terms  of  this  clause,  that 

[  88  ]  *'  ^^^  ^"'^y  intended  to  refer  to  prisoners  charged  in  execution 
by  process  out  of  the  superior  courts,  or  who  were  removed 
into  the  prisons  of  such  courts  by  habeas  corpus:  and  by  com- 
paring it  with  the  loth  section,  it  appears  to  have  been  in- 
tended to  be  confined  to  prisoners  in  prisons  within  20  miles 
of  fVestminster-hall ;  for  the  15th  section  directs  that  prisonei"s 
"  charged  in  execution  in  any  county  gaol  or  in  any  other  gaol 
"  or  prison  above  20  miles  from  Westminster-hall,  or  the  Court 
"  out  of  which  the  execufmn  shall  he  issued,  &c.  or  in  the  prison 
"  of  which  court  any  such  prisoner  shall  stand  charged  in  execu- 
"  tion,"  shall  proceed  in  like  form  and  manner;  and  such  court 
may  make  a  rule  for  bringing  him  up  to  the  next  assizes,  &c.  On 
the  other  hand,  the  16th  section,  which  is  compulsory  on  a 
prisoner  to  make  a  disclosure  of  his  estate  and  cftccts  on  the 
application  of  a  creditor,  is  relied  on  as  extending  in  terms  to 
other  courts  of  record  than  the  courts  in  Westminster-hall ;  but 
in  that,  as  in  the  11th  section,  for  punishing  extortion  in  gaolers, 
where  the  Legislature  meant  to  include  inferior  jurisdiction^, 
they  have  said  so  in  terms  :  whereas  having  used  terms  in  tlie 
13th  section  which  can  only  api)ly  to  the  superior  courts,  tliey 
as  plainly  evince  their  intention  to  exclude  all  others.  And  a 
prisoner  in  execution  under  the  process  of  an  inferior  court  is 
not  without  remedy,  as  he  may  remove  himself  by  habeas  cor- 
pus into  the  prison  of  a  superior  court.  He  concluded  by 
stating  the  readiness  of  the  defendants  to  receive  the  ai)plica- 
tion  if  the  Court  thought  they  had  the  jurisdiction. 

Lord  Ellenborough   C.   J.  asked   the  i)risoner's   counsel 

[  89  ]  whether  the  application  were  at  any  rate  in  time,  supposing  the 
prisoner  had  been  in  custody  under  the  process  of  a  superior 
court  ? 

Wilson 


IN  THE  foRTY-SlXTH  YeAR  OF  GEORGE    III.  8d 

Wilson  and  Pooley,  in  support  of  the  application,  referred  to       1805. 

the  St.  33  Geo.  3.  c.  5.  which  extends  the  same  relief  to  debtors    rrCZ'... 

Ine  KING 

for  <iny  sum  not  exceeding  300Z.;  the  5th  section  of  which  against 
enacts,  "  that  Avhere  any  such  debtor  shall  neglect  to  take  the  ^'j  Bailiffs 
"  benefit  of  the  stat.  32  G.  2.  c.  28.,  or  of  that  act  within  tlie 
"  time  limited  by  that  or  this  act,  and  shall  make  it  appear  to 
"  the  Court  out  of  M'^hich  such  execution  issued  that  such  ne- 
"  gleet  arose  from  ignorance  or  mistake,  such  debtor  shall  be 
"  entitled  to  the  benefit  of  the  acts,"  &c.  (a)  They  were  then 
stopped  by  the  Court. 

Lord  Ellenborough  C.  J.  If  there  be  any  question  upon 
the  sufficiency  of  the  excuse  for  the  delay  in  not  having  made 
the  application  of  relief  in  time,  that  must  be  decided  by  the 
Court  below  upon  hearing  the  ground  alleged  for  the  delay. 
Upon  the  general  question,  I  observe  that  the  words  of  the  stat. 
2  Geo.  2.  c.  22.  are  general,  enabling  prisoners  charged  in  exe- 
cution for  debts  not  exceeding  a  certain  amount  to  petition  ani/ 
ofUie  courtft  of  law  from  wlience  the  process  issued  to  be  discharged. 
Til  is  is  not  contravened  by  any  general  provision  of  the  3  G.  2. 
f .  2/.  The  St.  8  Geo.  2.  c.  24.  s.  2.,  for  the  first  time  intro- 
duces the  word  term,  as  coupled  with  the  general  permission 
given  to  prisoners  to  petition  aw?/  of  the  courts  of  law  from  whence 
the  process  issued;  and  that  requires  the  petition  to  be  exhibited 
"  before  the  end  of  the  term  next  after  such  person  shall  be  [  90  ] 
"  charged  in  execution  ;"  a  limitation  which  is  extraordinaiy 
enough  if  meant  to  be  applied  to  inferior  jurisdictions,  whose 
proceedings  are  not  regulated  by  terms.  But  there  are  other 
provisions  in  other  acts  of  parliament  upon  the  same  subject, 
which,  it  is  admitted,  must  include  inferior  courts.  Then  in 
favour  of  so  beneficial  a  remedy  for  the  subject  we  will  con- 
strue all  these  acts  togctlier,  as  forming  one  system  of  laws,  ex- 
tending to  inferior  as  well  as  to  the  superior  courts ;  limiting, 
however  the  application  of  the  prisoner  for  relief  to  be  made  to 
the  court,  whether  of  superior  or  inferior  jurisdiction,  out  of 
which  the  process  issues,  within  the  term  next  after  he  was 
charged  in  execution  :  the  st.  8  Geo.  2.  using  the  word  term,  in 
regard  to  inferior  courts,  as  if  it  had  required  the  application  to 
be  made  within  the  next  three  months,  or  any  other  given  time ; 
the  duration  of  the  terms  being  of  general  notoriety.  Therefore 
let  the  Court  below  receive  the  application,  and  hear  what  ex- 

(«)  Vide  Fcdixcv.  Taylor,  4  Term  Rep.  231,  which  arose  upon  a  similar 
clause  in  ','0  G , ;].  ■,-,  II,;  but  both  these  acts  were  temporarv. 

Vol..  VII.  f  '  cu«e 
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1805.  jcuse  is  alleged  by  the  prisoner  for  not  coming  in  time,  and  if  he 
»,.^^v^  should  appear  to  entitle  himself  to  receive  the  benefit  of  the  act. 
■  (igMiist      let  thera  give  it  to  hnii, 

The'Bailifts          p^^  Curiam,  Rule  absolute, 

of  Ipswich.  

Thursday,  Ex  parte  JoHN  KiNG,  a  Bankmpt/* 

^7  9M  .npH^  insolvent  debtor's  act  of  the  44  Geo.  3.  c.  108.,  after  re- 
JL  quiring  all  gaolers  to  make  out  lists  of  prisoners,  who  upon 
to  the  Quar-  the  1st  of  January  1804,  or  since,  and  at  the  time  of  making 
ter  Sessions  out  such  lists  were  in  their  custody  for  debt,  &c.  enacts,  (sect.  4.) 
and  give  the  ,"  that  every  person  who  on  the  1st  of  January  1804  was 
benefit  of  the  '«  charged  in  any  prison  for  the  non-payment  of  debts,  &c. 
debtors'  act  "  which  did  not  on  the  whole  amount  to  a  greater  sum  than 
to  a  prisoner,  ««  1500Z.,  and  whose  name  shall  be  inserted  in  any  such  list  to 
titled^ toTt^  '  "  ^^  delivered  in  as  aforesaid,  taking  the  oaths  thereby  directed 
denied,  "  to  be  taken,  and  performing  what  on  his  part  is  required  to 

pe^aml  diT  "  ^^  ^^"^'  ^^^^^^  ^^  discharged,"  &c.  In  April  1802,  a  com- 
he  was  in  mission  of  bankrupt  was  taken  out  against  John  King  ;  and  in 
theTsTof  "^^  THniYj/  term  1 802  Pollard  and  Co.  recovered  judgment  against 
January  the  banki'upt,  for  a  debt  due  before  the  bankruptcy,  and  he 

1801  for  a      ^^g^g  thereupon  taken  in  execution  for  1152/.,  the  debt  and 

lir'^cr  sum 

thaii  the  act  costs :  after  which  Pollard  and  Co.  petitioned  the  Lord  Chan- 
extended  to ;  cellor  to  be  let  in  to  prove  their  debt  under  the  commission :  and 
of«uchsum  on  the  /th  of  April  1803  the  Lord  Chancellor  made  an  order, 
were  com-  allowing  them  time  till  the  first  dividend  were  made  to  make 
Seb^t  upon  a  their  election  whether  they  would  proceed  at  law  or  under 
judgment  re-  the  commission.  The  bankrupt  now  stated  in  his  afiidavit 
whkh  the  that  Pollard  and  Co.  elected  to  prove  their  debt  under  the 
judnmcnt  commission  on  the  12th  of  DecemJjcr  1803,  (which  was  long 
an  election'^  before  any  dividend  made)  and  signed  his  *  certificate,  (a)  but 
given  to  him  by  the  Lord  Chancellor  to  prove  under  tlie  commisssion  by  a  future  day,  not 
arrived  ;  but  which  it  was  stated  that  he  liad  elected  so  to  prove,  and  to  abandon  his  judg- 
ment before  the  1st  of  Juiiuuiy  180),  though  the  prisoner  was  not  discharged  by  a  judge's 
order  irom  such  execution  till  long  after  that  day. 

he 
IMandamusto  («)  Tho  majority  of  the  commissioners,  however,  refused  to  certify  to  the 
commission-  Lord  Chancellor  the  bankrupt's  conformity  to  the  acts  ;  and  after  an  unsuc- 
ers  ot  bank-  •(.^^(^f^j  application  to  the  Lord  Chancellor  for  this  purpose,  PloraUn  applied 
fv  the  bank- '"  ^^^"^  term,  on  behalf  of  the  bankrupt,  for  a  mandamus  to  the  commis- 
rupt's  con-  sioners  to  sign  such  certificate,  upon  a  long  affidavit  setting  forth  many  spc- 
formity  to      ,  cial  circumstances.     But  the  Court  were  of  opinion  that  the  Legislature  had 

the  Lord         vested  a  discretion  iu  the  conunissioncrs  to  judge  of  the  bankrupt's  conformity 

Chancellor     - 

refused. 
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he  was  not  discharged  out  of  execution  at  their  suit  till  the  23d       1805. 
of  January  1805,  when  a  Judge's  order  was  obtained  for  that    «'"*". 
purpose.    And. on  the  1st  oi  January  1804  the  bankrupt  stood  Johm  Kino. 
charged  in  the  warden's  books  for  debts  to  the  amount  of  about 
2300/.,  including  the  1152L  due  to  Pollard  and  Co.,  which 
without  the  latter  sum  would  have  entitled  him  to  the  benefit 
of  the  insolvent  debtor's  act.    But  the  Quarter  Sessions  in  Lon- 
don,  to  which  he  had  applied  for  that  purpose,  were  of  opinion, 
that  as  he  stood  charged  in  the  warden's  books  for  more  than 
1500/.  on  the  1st  of  January  1804,  they  had  no  jurisdiction  to  , 
give  him  the  benefit  of  the  act. 

Erskine  therefore  now  applied  for  a  mandamus  to  the  Lord 
Mayor,  &c.  to  inquire  whether  the  bankrupt  were  in  custody 
on  the  1st  of  January  1804  for  a  larger  sum  than  1500Z.;  and 
if  not,  then  to  inquire  whether  he  were  otherwise  entitled  to  his 
discharge  under  the  insolvent  debtor's  act.  And  he  urged  that 
Pollard  and  Co.  the  creditors  might  wave  the  advantage  which 
the  Lord  Chancellor's  order  gave  them  of  waiting  till  the  first 
dividend  before  they  made  their  election ;  and  that  if  it  appeared  [  93  ] 
to  the  Court  of  Quarter  Sessions  that  they  did  elect  to  prove 
their  debt  luidcr  the  commission  before  the  1st  of  January 
1804,  then  the  bankrupt  was  not  legally  in  custody  at  their  suit 
on  that  day ;  their  legal  debt  being  then  discharged;  the  same, 
for  this  purpose,  as  if  it  had  been  actually  paid,  though  the  for- 
mal discharge  of  his  person  from  execution  at  their  suit  was  not 
obtained  till  afterwards :  the  legal  discharge  however  would  have 
relation  back  to  the  time  of  the  election  made. 

Lord  Ellenborouoh  C.  J.  Unless  there  were  such  a  case 
made,  as  we  could  plainly  see  that  the  debt  with  which  the 
prisoner  stood  charged  on  the  1st  of  January  1804  was  unfounded 
and  false,  we  cannot  extend  the  benefit  of  the  act  to  him. 
But  on  the  contrary  it  appears,  that  long  after  that  time  he  was 
actually  indebted  in,  and  stood  charged  in  execution  for  a  larger 
sum  than  that  limited  for  the  relief  of  the  act :  and  therefore 
it  would  be  nugatory  to  grant  the  writ  prayed  for. 

Per  Curiam,  Rule  refiised. 


or  nonconformity  witli  ^Yhich  discretion  they  could  not  interfere ;  and  there- 
fore refused  the  writ, 

F  2  Bradshaw 
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An  affidavit 
to  hold  to 
bail,  stating 
that  the  de- 
fendant was 
"justly  in- 
debted to 
the  plaintiff 
in  100/.  upon 
and  by  virtue 
of  a  certain 
bill  of  ex- 
change 
drawn  by 
the  defen- 
dant, and 
long  since 
due  and  un- 
paid," is  suf- 
ficient with- 
out stating  in 
•what  cha- 
racter the 
bill  was  due 
to  the  plain- 
tiff", whether 
as  payee  or 
indorsee. 


[95] 


Bradshaw  against  Saddington. 

AN  affidavit  to  hold  the  Defendant  to  hail  stated  that  he  was 
"  justly  and  tnily  indebted  to  the  Plaintiff  in  the  sum  of 
100/.  and  upwards  upon  and  hy  virtue  of  a  certain  hill  of  ex- 
change drawn  by  the  said  defendant,  and  long  since  tjue  and 
unpaid."     For  the  insufficiency  of  which 

JLavoes  obtained  a  rule  nisi  to  discharge  the  defendant  out  of 
custody  on  filing  common  bail ;  because  it  was  not  stated  in 
what  character,  whether  as  payee  or  indorsee,  the  plaintiff 
charged  the  defendant  to  be  indebted  to  him ;  so  that  no  pri- 
vity appeared  between  the  plaintiff  and  the  bill,  which  he  said 
was  as  necessary  to  be  stated,  as  in  any  case  to  shew  on  what 
account  the  defendant  became  indebted  to  the  plaintiff;  and 
that  it  was  usual  for  affidavits  to  hold  to  bail  on  bills  of  ex- 
change to  state  that  the  plaintiff  Avas  payee  or  indorsee,  &c. 

Epinasse  shewed  cause,  and  observed  that  the  affidavit  stated 
the  bill  to  have  been  drawn  by  the  defendant,  and  therefore 
he  could  only  be  indebted  to  the  plaintiff  ?/j)o?i  it  mi  payee  or  in- 
dorsee. That  in  Coppinger  v.  Beaton  (a)  it  was  holden  suffi- 
cient for  the  affidavit  to  state  that  the  defendant  was  indebted 
to  the  plaintiff  in  such  a  sum  "  for  money  had  and  received  on 
account  of  the  plaintiff,'*  without  saying,  "  received  by  the 
defendant." 

The  Court  said,  that  the  affidavit  sufficiently  indicated  the. 
ground  on  which  the  plaintiff  had  holden  the  defendant  to  bail ; 
that  it  was  upon  a  bill  of  exchange  drawn  by  the  defendant,  on 
which  he  was  justly  indebted  to  the  plaintiff,  and  it  was  not  ne- 
cessary for  the  plaintiff  to  specify  in  what  particular  character, 
whether  as  payee  or  indorsee,  he  claimed  :  if  he  had  no  interest 
in  the  bill  on  which  he  could  sue  the  defendant  he  would  be 
guilty  of  perjury,  and  would  be  liable  to  an  action  for  mali- 
ciously holding  the  defendant  to  bail.  The  object  of  requiring 
an  affidavit  of  the  debt,  in  order  to  hold  a  defendant  to  bail, 
was  to  prevent  any  person  being  holden  to  bail  for  a  larger  sum 
than  was  due,  and  therefore  it  is  properly  required  that  the  cause 
of  action  shall  be  stated;  but  this  is  sufficiently  particular  to 
give  the  defendant  notice  on  what  account  he  is  sued. 

Rule  discharircd, 

i'i)   0  Ta-m  licp.  338, 
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CASES 

ARGUED  AND  DETERMINED 


1806. 

IN  THE  - 


COURT  OF  KING'S  BENCH, 

IN 

Hilary  T^rm, 

In  the  Forty-sixth  Year  of  the  Reign  of  George  III, 


Trent,  Widow,  and  Others,  against  Banning  and  Others, 

r¥lHE  following  case  was  sent  by  the  master  of  the  Rolls  for  Under  a  de- 

A    the  opinion  of  this  Court.  ^  SLforWi- 

John  Trent,  being  seised  in  fee  of  certain  plantations  and  dowof'-^oo/. 

premises  in  the  island  of  Barbadoes,  in  contemplation  of  a  mar-  ,,  P®""  ^""V™ 

riage  between  him  and  Eliza  Fhipps,  which  soon  afterwards  «  addition  to 

took  effect,  by  indenture  of  lease  and  release,  dated  the  29th  "  her  join- 

''  ,  "  ture, 

and  30th  of  October  1/92,  bargained,  sold,  aliened,  released,  (which  join- 

and  confirmed  the  said  plantation  and  premises  to  >S.  Estwick,  ^"""^  ^\  *P- 

111         1  •         I  •     1     .  1         .  1  /•    1  .1  peared  was 

to  hold  to  hmi,  his  heu's  and  assigns,  to  the  use  oi  the  said  secured  by  a 

John  Trent  till  the  marriage,  remainder  to  the  use  of  the  said  f^"""^  out  of 

his  real  es- 
Jobi  Trent  for  life,  *  without  impeachment  of  waste,  remainder  tates,)  "  his 

in  trust  to  secure  an  annuity  of  500L  a  year  for  her  life  to  the ''  ^^^^^  being 

said  Eliza  Phipps,  in  lieu  of  dower,  remainder  to  tmstees  for  u  Lj^.  ^nd 

200  years,  for  better  securing  the  payment  of  the  said  annuity,  "  to  his 

"  youncrer 
remainder  to  John  Trent  in  fee.     John  Trent,  on  the  5th  of  u  children 

August  1796,  by  his  will,  (duly  executed  and  attested,)  devised  "  (jooo/. 

as  follows  :  "  I  John  Trent  do  hereby  give  unto  my  wife  200/.  «.  i^^.  p^jj 

"  per  annum  during  her  natural  life,  in  addition  to  her  join-  "  respective- 
.  "lyat'il.": 

after  which  the  testator  "  appointed  A.  B.  and  C.  as  trustees  nf  inheritance  for  the  execu- 
tion thereof :"  held  by  three  Judges,  that  the  trustees  thereby  took  a  fee  in  the  testator's 
lu7uh  ;  against  one  Judge,  who  thought  the  meaning  of  those  words  too  uncertain  to  dis- 
inherit the  ht'ir  at,  law. 

•'  ture,    *  [  98  ] 


98  CASES  IN  HILARY  TERM. 

1806.  "  ture,  my  just  debts  being  previously  paid :  and  I  do  give 
rfr~  "  unto  my  two  younger  children  6000f.  each,  to  be  paid  when 
agaimt  "  they  severally  come  to  the  age  of  twenty- one:  and  I  do  ap- 
Hanning.  (f  point  J,Hannmg,  ff^.  Harming,  and  C.  Phipps,'  as  Trustees 
"  of  inheritance  for  the  execution  hereof  ."  John  Trent  afterwards 
died  without  altering  or  revoking  his  said  will,  leaving  his 
widow,  the  two  younger  children  mentioned  in  his  will,  and  a 
child  bom  afterwards,  to  whom  he  gave  6000/.  by  a  codicil, 
him  surviving.  C.  Phipps  survived  John  Trent,  but  is  since 
dead.  The  questions  for  the  opinion  of  the  court  were,  1st, 
Whether  J.  Hanning,  W.  Manning  and  C.  Phipps  took  any  and 
what  estate  or  interest  in  the  real  estates  of  the  said  John  Trent, 
under  and  by  virtue  of  his  will  ?  or,  2dly,  Whether  they  had 
by  virtue  of  such  will,  a  power  to  make  any  conveyance  or  ap- 
pointment of  any  and  what  estate  or  interest  of  or  in  such  real 
estates  ?  And  if  they  had,  3dly,  Whether  such  power  survived 
to  J.  Manning  and  Wm.  Manning  ?  This  case  was  argued  in 
Easter  term  last,  when 

Peake  for  the  Plaintiff,  upon  the  first  question,  contended 
that  the  trustees  took  a  fee  in  all  the  real  estates  of  the  devisor. 
Admitting  that  the  heir  at  law  can  only  be  disinherited  by  ex- 
press words  or  necessary  implication :  yet  if  the  court  see 
plainly  that  the  devisor's  intention  was  to  dispose  of  or  charge 
his  real  estates,  they  will  give  effect  to  it  though  not  technically 
expressed.  Here  his  intention  plainly  was  to  provide  for  the 
payment  of  his  debts,  for  his  widow,  and  for  his  younger 
children,  (his  eldest  son  being  otherwise  provided  for,)  out  of 
his  real  property.  For  this  purpose  his  will  is  executed  and 
attested  as  required  by  law  for  charging  real  property.  He 
gives  his  wife  200/.  per  annum  in  addition  to  her  jointure; 
which  jointure,  being  secured  out  of  lands,  his  coupling  the 
two  together  seems  as  if  he  contemplated  the  same  security; 
and  then  he  appoints  three  persons  "  trustees  of  inheritance"  for 
the  execution  of  his  will.  This  must  mean  tmstees  of  some- 
thing which  could  be  inherited,  and  that  could  only  be  land; 
the  term  is  inapplicable  to  personal  property:  it  must  mean  too 
ji  descendible  interest  in  land,  something  which  was  the  proper 
subject  of  devise  to  the  trustees  and  their  heirs  till  the  purposes 
of  the  tnist  were  completed.  This  would  give  the  trustees  a 
fee.  Besides,  many  cases  have  occurred  where  trustees  have 
been  holden  to  take  a  fee,  it  aj)pearing  to  be  necessaiy  for  the 

purposes 
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piirposes  of  the  trust,  though  not  expressly  devised  to  them.  Iir 
Gibson  v.  Lord  Mountford,  (a)  Lord  Hardwiclce  states  that  as  an 
established  nile.  (Lord  Ellenborongh.  To  be  sure  tiiistees  must 
in  all  cases  be  presumed  to  take  an  estate  commensurate  with 
the  charges  or  duties  imposed  upon  them.)  The  very  appoint- 
ment implies  a  duty  to  raise  the  money  for  the  debts  and  por- 
tions, and  to  pay  the  annuity :  and  the  law  implies  such  ari 
estate  or  interest  as  will  enable  them  to  do  these  things.  The 
term  trustees  is  known  to  the  law,  as  persons  in  whom  the  legal  [  ICO  J 
estate  is  vested;  and  these  })ersons  are  expressly  appointed 
trustees  for  the  purposes  of  the  will.  In  Oates  d.  Markham 
V.  Cooke,  [h)  where  the  testator,  after  giving  several  small  annui- 
ties, some  for  life,  others  in  fee,  one  of  which  annuities  for 
life  was  directed  to  be  paid  by  his  trustee  or  executor,  then 
directed  "  these  legacies  to  be  paid  by  his  trustee  J.  Cooke,  every 
year,"  &c.;  this  wris  holden  to  pass  the  fee  by  necessary  impli- 
cation to  the  trustee,  though  there  were  no  words  of  inheri- 
tance or  technical  terms  to  pass  the  estate :  and  that  was  the 
stronger,  because  an  annual  sum  was  left  to  the  trustee  out  of 
the  1/early  rents,  for  repairs,  &c.  In  Tar/lor  v.  Wehh  (c)  the  de- 
vise was  thus,  "  I  do  make  my  cousin  G.  B.  my  sole  heir  and 
my  executor,"  which  Avas  deemed  to  pass  the  fee-simple  (d) 
of  the  devisor's  lands  to  G.  B.  being  the  same  as  if  the  de- 
visor had  made  G.  B.  "  heir  of  his  lands."  In  that  case 
nothing  was  said  of  the  devisor's  kinds:  but  it  was  considered 
that  by  designating  G.  B.  as  his  heir  the  devisor  shcAved  an 
intention  that  G.  B.  should  have  his  lands,  as  the  law  would 
liave  given  them  to  his  heir.  Now  here  the  words  "  Trustees 
of  inheritance"  camiot  relate  to  any  thing  but  the  devisor's  lands; 
as  if  he  had  said  trustees  or  devisees  of  the  i)iherit(ince  for  the 
purposes  of  the  will.  A  devise  of  my  inheritance  will  pass  the 
fee.  {e)  2(lly,  If  the  legal  estate  be  not  vested  in  the  trustees, 
at  least  they  have  a  power  to  raise  the  legacies  out  of  the 
land.  Though  there  should  be  no  cases  noticed  in  the  books  of 
powers  raised  without  express  Avords,  yet  if  the  coiu't  see  such  an 
intention  they  will  give  the  j)ower  necessary  to  carry  the  will 
inloedeet.    When  ihen  fore  the  testator,  after  directing  certain     [  101  j 

(/*)  3  Burr.  U)['A.  Seville  S/iaw  v.  U'eio/,,  2  S/ra.Tm. 
((■)  .SV(//.  :;()1.  :)iJ7.  olO.  {</)  Tliis  appears  from  Marrct 

V.  ,s7v,  ■!  Si'J.  7.-..  (r)  Widlukc  V.  llardim:,  Uob.  '.'. 
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1806  legacies  to  be  paid,  appoints  these  persons  **  trustees  of  inhe- 
ritance for  the  execution  thereof,"  he  must  necessarily  have 
intended  that  they  should  have  some  fund  out  of  which  to  raise 
the  money,  and  that  they  should  raise  the  money  at  the  appointed 
time.  The  fimd  is  the  inheritance,  i.  e.  the  land  of  the  tes- 
tator :  and  they  must  have  such  a  disposing  power  over  the  land 
as  is  necessary  for  the  purposes  required,  that  is,  by  sale  (a)  or 
mortgage.  3dly,  Though  it  be  only  a  power,  yet  the  two  sur- 
viving trustees  may  execute  it.  The  general  rule  is,  that  all 
those  who  are  named  must  join  in  the  execution  of  a  bare  power, 
not  coupled  with  an  interest :  but  Lock  v.  Loggin  (6)  takes  the 
distinction,  which  is  recognized  in  other  cases,  (c)  that  if  the 
testator  devise  generally  that  his  executors  shall  do  an  act,  and 
then  appoint  three,  and  one  die,  the  survivors  shall  do  it ;  in 
these  cases  it  seems  to  be  now  considered  that  the  power  is 
annexed  to  the  office  and  not  to  the  persons.  Now,  in  this  case, 
by  adding  the  words  "  of  inheritance"  to  the  general  descrip- 
tion of  trustees,  the  testator  must  have  intended  that  their  /iew;s 
should  have  the  same  as  themselves,  and  consequently  the  power 
would  survive  and  descend  to  the  heirs  of  the  survivor. 

Moore,  contra.  An  heir  at  law  can  only  be  disinherited  by 
express  Avords  or  necessary  implication ;  but  no  necessity  exists 
here  for  raising  an  implication  of  such  an  intention,  the  words 
themselves  do  not  import  it;  and  it  cannot  be  collected  from 
the  mere  circumstance  of  having  three  witnesses  to  the  will, 
[  102  ]  which  might  be  merely  accidental.  The  testator  does  not  ap- 
point the  defendants  trustees,  but  as  trustees,  &c.;  and  not 
"  trustees  of /iw  inheritance,"  but  only  "  trustees  of  inheritance;" 
leaving  it  very  doubtful  from  the  very  ambiguity  of  the  expres- 
sion whether  he  knew  the  legal  import  of  the  word  inheritance. 
He  might  have  considered  it  as  comprising  personalty,  as  it  does 
in  the  civil  law :  (d)  or  he  might  have  meant  to  appoint  these 
persons  and  their  licirs  to  be  his  trustees  till  the  purposes  of  the 
will  were  answered ;  which  would  not  pass  the  fee  to  them.  In 
Oates  V,  Cooke,  (e)  not  only  the  legacies  were  to  be  paid  by  the 
trustee,  but  he  and  his  heirs  were  to  sec  that  the  testator's  tomb 
was  kept  in  order ;  Avhich  could  not  be  satisfied  without  giving 


(«)   Long  V.  Long,  5  IVs.  j«rt,  4  15,  (/<)  i  And.  115. 

(c)  Several  others  were  meationcd,  but  Lord  FJlenhorough  observed,  that 
they  were  all  collected  in  Mr.  llargrcuvcs  notes  in  Co.  Lit.  113. 114.  /', 
{,1)  Vide  Sfi/l.    310.  ^  {<:)  3  Burr.  1684. 

the 
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the  trustee  a  fund  sufficient  for  these  purposes.    And  in  Doe       1806. 

V.  Snelling  (a)  this  distinction  was  recently  taken,  that  if  there       

be  a  personal  charge  on  an  executor  or  tmstee  in  respect  of  the  „^aS 
realty,  it  passes  the  fee.  But  here  is  no  personal  charge  on  these  Banning. 
trustees.  In  Taylor  v.  Webb,  (b)  Lord  C.J.  Rolle,  said,  that 
they  might  collect  the  testator's  intention  to  be,  by  making  the 
party  his  heir,  that  he  should  have  his  lands ;  and  that  it  was 
all  one  as  if  he  had  said  "  heir  of  his  lands:"  particularly  as 
in  that  case  he  had  made  the  party  his  executor  also,  which  gave 
him  his  goods ;  and  therefore  if  he  had  not  his  lands  the  word 
heir  would  be  merely  nugatory.  There  too  the  devisee  had  an- 
nuities to  pay ;  (c)  which  alone  was  sufficient  to  carry  the  fee ; 
and  the  testator  directed  him  where  to  find  the  conveyances  and 
assurances  of  his  lands,  (d)  And  in  the  subsequent  case  of 
Marret  v.  Sly,  (e)  the  Court  considered  that  the  testator's  inten- 
tion to  pass  his  lands  plainly  appeared.  Then  as  to  any  inten- 
tion to  secure  the  widow's  annuity  of  200/.  on  his  lands  by  de-  [  103  ] 
daring  it  to  be  in  addition  to  her  jointure,  which  was  so  secured, 
upon  the  presumption  that  the  security  was  to  be  ejiisdem  generis; 
lie  must  have  intended  to  raise  a  term  such  as  that  on  which 
the  jointure  was  secured ;  but  how  can  such  a  construction  be 
made  on  the  words  of  this  v\^ill ;  and  what  duration  shall  be  given 
to  the  term  ?  At  any  rate  it  cannot  shew  that  the  testator 
meant  these  persons  to  take  a  fee.  It  is  rather  to  be  collected 
from  the  words  of  the  will  that  he  meant  the  annuity  to  be  paid 
out  of  the  same  fund  as  the  debts,  which  are  to  be  previousli/ 
paid :  and  these  must  of  course  be  paid  out  of  the  personalty, 
unless  there  be  a  manifest  intent  to  charge  the  realty,  which 
none  of  the  words  naturally  import ;  and  non  constat  but  that 
the  personalty  may  have  been  sufficient  for  both  purposes.  He 
then  referred  to  the  rule  laiil  down  by  Lord  C.  J.  Vaiighan,  in 
Gardner  v.  Sheldon,  (/)  who  takes  tliis  difference  concerning 
estates  that  pass  by  implication  in  a  will ;  "  that  an  estate  given 
by  implication  of  a  will;  if  it  be  to  the  disinheriting  of  the 
heir  at  law,  is  not  good,  if  such  implication  be  only  constructive 
and  possible,  but  not  a.)ieccssarr/  implication.  I  mean,  says  he, 
hy(i possible  implication, when  it  maybe  intended  that  the  testator 
did  purpose  and  had  an  intention  to  devise  his  lands  to  A ;  but  it 
may  also  be  as  reasonably  intended  that  he  had  no  such  purpose 


(«)  5  East,  87, 
{(i)  lb.  308. 


{b)  Slyl.  319. 
((■)  2  Sicl  75. 


((•)  lb:  301.  308. 
CO  Vaugh.  262. 


to 
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to  devise  it  to  A.  But  I  call  that  a  devise  by  necessary  impKcatiofi 
to  j4.,  when  A.  must  have  the  thing  devised  or  none  else  can 
have  it."  [Lawrence  J.  That  rule  is  narrowed  byLd.  C.  J. 
JVilles  (a)  to  this,  "  that  the  intent  of  the  testator  ought  to  ap^ 
pear  plainly  in  the  will  itself,  otherwise  the  heir  shall  not  be  dis- 
inherited."] Here  there  is  no  such  plain  intent.  2dly,  As  to 
this  being  a  power  to  raise  money ;  no  intention  of  creating  a 
power  appears  from  the  words  of  the  wuU ;  nothing  is  said  of 
any  act  to  be  done,  such  as  to  sell,  to  mortgage,  &c. ;  and 
there  is  no  instance  of  implying  a  power.  Where  indeed 
trusts  are  created,  and  no  person  is  appointed  to  execute  them, 
the  Court  of  Chancery  will  direct  their  execution  under  its  own 
controul;  but  this  Court  have  no  jurisdiction  to  consider  that. 
Besides,  the  words  of  the  will  are  inconsistent  as  to  the  nature 
and  extent  of  the  power  to  be  implied  j  for  if  the  term  inherit^ 
ance,  as  here  used,  shew  an  intention  to  charge  the  portions  on 
the  land,  it  must  give  the  trustees  a  fee-simple;  but  the  jointure 
being  secured  only  by  a  term,  which  is  not  a  security  of  inherit- 
ance, the  addition  of  the  2001.  a-ycar  to  the  widow  could  only 
be  meant  to  be  secured  in  the  same  manner.  3dfy,  As  to  the 
survivoi'ship,  a  naked  power,  such  as  this  must  be,  if  any,  has 
never  been  holden  to  survive,  unless  where  given  to  executors 
generally,  who  take  as  it  were  v'lrtute  officii.  The  cases  tire  col- 
lected in  Co.  Lit.  113.  b.  But  the  exception  does  not  extend  to 
trustees,  who  have  no  powers  necessarily  incident  to  them  by 
law ;  but  only  such  as  are  given  to  them  by  those  who  create 
the  trusts.  Even  as  to  executors  who  are  named,  the  only  cases 
cited  in  the  note  to  Co.  Lit.  113.  b.  in  favour  of  the  power  sur- 
viving are  Keilw.  44^  and  2  Brownloic,  194;  but  they  were 
merely  dicta.  The  first  was  in  the  17  H-  7'  and  is  contradicted  in 
the  Year-book  19//.  8.  fo.  9,  10,  11.:  the  other  was  only 
the  dictum  of  IFinch,  in  the  10  Jac.  1.,  nearly  twenty  years 
before  the  publication  of  Co.  Lit.,  and  has  the  subsequent  au- 
thority of  Lord  Coke  against  it  in  his  comment  on  sect.  169.  of 
LJtflcton,  who  says  the  law  was,  that  if  one  executor  refused 
to  sell,  the  others  could  not  sell  till  the  stat.  21  //.8.  c.  4.  :  (/») 
and  in  Yntcs  v.  Compton,  (r)  which  is  the  latest  case  referred  to. 
Lord  -ft^i/Jif  decreed  that  the  heir  should  join  iu  the  sale. 

(n)  Monrev.  Urasamtn,   Willo!,  141.  iV  vido  tlic  same  opinion  delivered  by 
Ld.  Ch.  Willes  ill  Jiocil.  Fulham  v.  Wickcit,  ibid.  oon. 

(/')  Scd  vide  Lord  Kcvjon^  opinion  in  VVitiuicU  v.   Garllunn,  G  Term  llcp. 
yo6.  (cj  2  P.  Wins.  '60'6. 

Pcake 
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PeaTee,  in  reply,  said,  that  no  other  meaning  had  been  at- 
tempted to  be  given  to  the  words  of  the  will  than  what  he  had 
contended  for ;  and  unless  they  would  bear  that  construction, 
the  will  would  be  waste  paper.  And  he  observed,  (though  it 
was  not  stated  in  the  case,)  that  the  personal  estate  was  deficient 
for  the  purposes  of  the  will,  which  had  given  rise  to  the  present 
question.  As  instances  of  estates  raised  by  implication  in  fa- 
vour of  persons  to  whom  there  was  no  express  devise,  he  cited 
fVillis  V.  Lucasy  (a)  and  other  cases  there  referred  to.  And  as 
to  the  distinction  contended  for  between  a  power  given  to 
executors  by  name  and  to  executors  generally,  that  the  latter 
only  should  survive;  that  was  sufficient  for  the  present  purpose, 
where  the  persons  named  in  the  will  M'^ere  appointed  trustees 
of  inheritance  generally  for  the  execution  of  the  will.  And  it 
was  sufficient  in  Yates  v.  Compton  to  make  the  heir  join  in  the 
sale  for  the  satisfaction  of  a  purchaser ;  but  no  opinion  was 
given  on  the  necessity  of  it. 

The  Court  said,  that  they  would  look  into  the  cases,  and  cer- 
tify their  opinions. 

On  the  18th  of  December  Lord  Ellenborongh  C.  J.  and  Grose 
and  Le  Blanc  Justices,  certified  as  follows. 

We  have  heard  this  case  argued;  we  have  considered  it;  and 
it  appears  to  us,  attending  to  the  whole  of  the  will,  that  the 
testator  John  Trent,  in  appointing  John  Hanning,  William  Han- 
nhig,  and  Constantine  Phipps,  as  trustees  of  inheritance  for  the 
execution  of  his  will,  plainly  meant  to  make  them  trustees  of 
his  estates  of  inheritance,  in  the  same  manner  as  if  he  had 
used  the  words  "  trustees  of  my  inheritance,"  or  "  trustees  to 
inherit  mi/  said  estates  for  the  execution  of  this  my  will."  We 
are  therefore  of  opinion  that  John  Hanning,  JVilUam  Hanning, 
and  Constantine  Phipps  took  an  estate  in  fee  in  remainder  in 
the  said  real  estates  of  the  said  John  Trent,  subject  to  the  term 
of  200  years  created  by  the  settlement. 

Ellenborough. 
N.  Gkose. 
S.  Lii  Blanc. 

Lawrence  J.  certified  as  follows. 

The  rule  of  law  being,  that  the  intent  of  a  testator  to  disin- 
herit his  heir  at  law  must  be  clear  and  plainly  appear  in  his  will, 


Trent' 
against  . 
HANNlNffS 
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otherwise  his  heir  shall  not  be  disinherited,  the  questions  sub- 
mitted to  the  consideration  of  the  court  depend  upon  this,  viz. 
Whether  sucli  intent  do  so  appear?  And  I  do  not  think  it 
does.  For  the  testator  has  not  made  any  mention  whatsoever 
of  his  lands,  nor  has  he  in  any  manner  referred  to  them  j  the 
addition  to  his  wife's  jointure  is  not  charged  upon  them ;  and 
that  part  of  his  will  may  be  well  satisfied  if  the  personal  estate 
be  the  fund  for  paying  it.  The  giving  his  wife  200/.,  in  addi- 
tion to  her  jointure,  is  but  giving  her  that  sum  over  and  above 
the  jointure  j  and  it  will  not  be  less  an  addition  to  it  if  it 
be  payable  from  a  different  fund.  The  legacies  to  the  children 
are  given  in  terms  as  general  as  possible.  ,  And  the  principal 
ground  on  which  it  has  been  contended  that  the  testator  devised 
his  lands  (or  the  payment  of  them  is  furnished  by  that  part  of  the 
Mill  which  appoints  certain  persons  to  be  "  trustees  of  inheritance 
for  the  execution  thereof;"  which  expression,  though  it  may 
furnish  ground  to  conjecture  that  the  testator  meant  that  they 
should  take  his  real  estate,  to  enable  them  to  execute  his  will, 
is,  I  think,  too  uncertain  to  pass  such  estate.  The  use  of  any 
expression  made  so  inaccurately  as  it  cannot  but  be  admitted 
this  has  been,  M'ithout  any  circumstance  to  fix  such  its  sense  and 
meaning,  and  that  by  a  person  ignorant  of  legal  forms,  as  the 
testator  appears  to  have  been,  will  not  in  my  opinion,  enable  the 
Court  to  say  that  it  must  be  understood  with  reference  to  his  real 
estates.  Inheritance  might  be  supposed  by  the  testator  to  be 
more  generally  applicable  to  things  personal  than  it  is  when 
properly  used ;  or  that  the  mode  in  Avhich  things  real  and  per- 
sonal are  transmitted  to  those,  who  as  the  representatives  of 
their  owners  are  entitled  to  them  on  their  deaths,  was  an  acqui- 
sition hy  inheritance  as  much  in  one  case  as  in  the  other  :  he 
might  suppose  that  things  personal  would  actually  descend  to 
an  heir;  or  he  might  mean  by  the  expression  he  has  used,  to 
l)oint  out  those  who  should  succeed  to  the  trusts  on  the  deaths 
of  the  persons  whom  he  had  named  in  his  will,  and  that  in  their 
heirs  those  funds  should  be  vested,  which,  without  any  charge 
on  his  real  estate,  would  be  api)licablc  to  satisfy  the  bequests  to 
his  wife  and  children.  And  I  think  it  Avould  be  going  much 
beyond  any  of  the  cases  which  are  to  be  found  in  our  books  to 
hold  that  this  in  any  way  affects  the  real  estates  of  the  testator. 
I  am  therefore  of  opinion,  that  Jo/m  Ilanning,  fVilUam  Hatiningj 
and  Constantinc  Pliipps  did  not  take  any  estate  or  interest  in  the 

real 
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real  estates  of  the  said  John  Trent,  and  that  they  had  not  ])y 
virtue  of  his  will  a  power  to  make  any  conveyance  or  appoint- 
ment of  any  estate  or  interest  of  or  in  such  real  estates.  against 

S.  Lawrence.    Hanking. 


Spenceley,  qui  tarn,  &c.  ai^ainst  De  Willot-t.  Momhij/, 

'     ^  ^  °  Jan.  27th. 

AT  the  trial  of  this  action  for  usury  before  Lord  Ellenborough  ^^^'^^tb^e 
C.J.  at  the  sittings  after  last  term  at  Westminster,  wherein  cros  -  ximin- 

the  usury  was  alleefed  to  have  been  committed  bv  the  Defendant  ^^'^'f^  ^"  f  ?y 

t-r-.7Tii-''i/-rr  Collateral  la- 

in a  contract  made  by  him  with  the  French  Marquis  de  Cham-  dependent 

bonas.  the  Plaintiff's  case  was  proved  by  the  Marquis,  who  on  ^^ct  irrele- 

vant  to  the 
his  examination  in  chief  swore,  in  substance,  that  the  defendant  matter  in  is- 

had  advanced  to  him  the  sums  of  money  mentioned  in  the  de-  f^^e;  for  the 
claration,  at  the  rate  of  about  lOL  percent,  per  month,  and  [.^^[raclictino- 
not  by  way  of  partnership;  and  there  was  no  question  of  the  him  if  his 
usuiy  if  the   Marquis  Mere    believed.     But  the  defendant's  o„e\vay by 
counsel  intending'  to  discredit  the  witness,  on  cross-examination  another  wit- 
proposed  to  ask  him  what  contract  he  had  made  with  a  Mr.  "o^^di'scredk  "^ 
Schidlenburg,  and  with  several  other  third  persons  from  whom  he  the  whole  of 
had  also  taken  up  money,  on  the  same  and  on  other  days  on  which  "'s  testimony, 
the  contract  in  question  was  made ;  and  this,  for  the  purpose  of 
drawing'  from  the  witness  the  confession  that  he  had  taken  up 
sums  of  money  from   those  third   persons  on  terms   of  con- 
fidence that  he  was  to  employ  the  money  so  raised  according  to     [  109  ] 
his  own  discretion,  (which  he  had  suggested  to  them  he  was 
enabled  to  <lo  to  great  advantage),  and  to  share  with  them  the 
profits  whatever  they  might  be:  the  defendant's  counsel  intend- 
ing, if  the  witness  answered  in   the  affirmative,   to  draw  from 
thence  a  conclusion  that  he  had  made  the  same  contract  with 
the  defendant,  (which  was  suggested  to  be  the  fact)  with  whom 
as  with  those  third  persons  he  was  living  at  the  time  in  habits 
of  frequent  communication  and  familiarity;  or  if  the  witness 
denied  that  such  was  the  nature  of  his  dealings  with  those 
persons,  to  call  INIr.  Schuilenburg  and  the  others  to  prove  the 
contrary,  and  thereby  destroy  the  witness's  credit.   Lord  Ellen- 
borough,  however,  refused  to  suftcr  the  question  to  be  put  to  the 
witness  on  his  cross-examination,  conceiving  it  to  be  entirely 

irrelevant 
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1«0S.      irrelevant  to  the  issue  in  the  cause ;  and  that  it  was  not  allow- 

*""■       able  for  a  counsel  on  cross-examination  to  put  to  a  witness 

qui  tarn,  &c.  any  question  concerning  a  distinct  collateral  fact  not  relevant 

against      to  the  issuc,  for  the  purpose  of  disproving  the  truth  of  the 

WiLLOTT.    expected  answer  by  other  witnesses.     The   plaintiff  having 

obtained  a  verdict  for  25,200?. 

Erskine  now  moved  for  a  new  trial,  first,  on  the  ground  of 
the  rejection  of  the  evidence  proposed  to  be  obtained  upon  the 
cross-examination  of  the  witness ;  and,  2dly,  upon  an  affidavit 
that  the  plaintiff  had  published  a  statement  of  the  case,  which 
was  distributed  about  the  court  and  the  hall  before  and  at  the 
time  of  the  trial.  On  the  first  ground  he  reasoned  generally 
upon  the  inconvenience  and  danger  to  truth  and  justice  if  a  wit- 
ness, perhaps  unknown,  who  swore  to  a  fact  stated  by  him  to 
have  passed  in  secret  or  confidence  with  a  party  to  the  suit,  when 
no  other  witness  was  present  with  whom  he  could  be  confronted, 
"[  110  3  could  not  have  his  credit  tried  by  a  cross-examination  as  to 
collateral  matters,  whereon,  if  he  spoke  falsely,  the  falsity  was 
capable  of  being  shewn  by  other  witnesses.  That  this  was  of 
peculiar  importance  in  criminal  cases,  where  a  person  unjustly 
accused  of  secret  offences  could  often  have  no  other  means  of 
defending  himself.     But 

The  Court  were  all  decidedly  of  opinion  that  it  was  not  com- 
petent to  counsel  on  cross-examination  to  question  the  witness 
concerning  a  fact  wholly  irrelevant  to  the  matter  in  issue,  if  an- 
swered affirmatively,  for  the  purpose  of  discrediting  him  if  he 
answered  in  the  negative  by  calling  other  witnesses  to  disprove 
what  he  said.  That  in  this  case,  whatever  contracts  the  witness 
might  have  entered  into  with  other  persons  for  other  loans,  they 
could  not  be  evidence  of  the  contract  made  with  the  defendant, 
unless  the  witness  had  first  ?aid  that  he  made  the  same  con- 
tract with  the  defendant  as  he  had  made  with  those  persons ; 
which  he  hiul  not  said.  They  observed,  that  the  nde  had  been 
laid  down  again  and  again,  that  upon  cross-examination  to  try 
the  credit  of  a  witness,  only  general  questions  could  be  nut,  and 
he  could  not  be  asked  as  to  any  collateral  and  independant  fact 
merely  with  a  view  to  contradict  him  afterwards  by  calling 
another  witness.  The  danger  of  such  a  practice  would  be  ob- 
vious J  besides  the  inconvenience  of  trying  as  many  collateral 
issues  as  one  of  the  parties  chose  to  introduce ;  and  which  the 
Other  could  not  be  prepared  to  meet,  Ld,  Ellenhorough  added, 

that 
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that  he  had  ruled  this  pohit  again  and  again  at  the  Sittings  till  he  1806. 

was  quite  tired  of  the  agitation  of  the  question ;  and  therefore  "~~" 
he  wished  that  a  bill  of  exceptions  should  be  tendered  by  any  qui  tarn,  Stc. 

|)arty  who  was  dissatisfied  with  his  judgment,  that  the  *  question  ag^^nst 

might  be  finally  put  at  rest.     And  The  Court  desired  to  have  it  Willott. 

understood  that  they  rejected  the  motion  for  a  new  trial  on  the  *[  111  ] 
first  ground,  and  granted  a  rule  nisi   on  the  second  ground 
alone,  upon  the  affidavit  of  the  publication,  and  distribution 
of  the  plaintiif 's  statement  of  his  case  at  the  trial. 


Salt,  One,  &;c.  afrainst  Richards  and  Others,  in  Error.      Monday^ 

'  '  ^  Jan.  21th. 

jyAMPIEIt  moved  that  the  Defendants  in  error  might  have  No  costs  are 

(heir  costs  of  the  non  mos  of  the  writ  of  error,  (which  writ  allowed  on 

of  error  was  non  prossed  for  not  transcribing  the  record,)  to  be  3  H.  7.  c.  10. 

taxed  bv The  defendants  in  error  brought  their  ori-  ^^^'h^re  a  writ 

1      ni   •     -m        *^^  error  is 
gmal  action  on  the  case  ni  this  court  against  the  rlaintiri  m  non-prossed 

error,  who  let  judgment  go  by  default,  and  finaljudgment  there-  before  the 

on  was  signed  on  the   11th  oi  July  1805;  and  on  the  5th  of  the  record 

July,  before  execution,  he  brought  his  writ  of  error  in  the  Ex-  by  the  clerk 

chequer  Chamber,  directed  to  the  Lord  Ch.  J.  of  this  court,  in  ^f  jj  j^ 

Michaelmas  term  last.     On  the  26th  of  November  judgment  of 

non  pros  Avas  signed  by  the  clerk  of  the  errors  in  this  cause  for 

not  transcribing.    Two  questions  were  made,  1st,  Whether  the 

defendants  in  error  were  entitled  at  all  to  the  costs  of  such  non 

pros ;  and  if  they  Avere,  2dly,  by  whom  such  costs  were  to  be 

taxed  ?   1st.  It  appears  that  costs  are  given  in  this  case  by  the 

Stat.  .3  //.  7-  f.  10.  which  reciting  that  plaintiffs  or  demandants 

that  have  judgment  to  recover  were  often  delayed  of  execution 

by  the  defendants  or  tenants  suing   writs  of  error   for  delay, 

enacts,  "  that  if  such  defendant  or  tenant,  &c.  sue,  afore  exe- 

"  eutiou  had,  any  writ  of  error  to  reverse  any  such  judgment,    [   112  J 

"  in  (lehiying  of  execution,  then  if  the  said  judgment  be  affirmed 

"  good  in  the  said  writ  of  error,  or  that  tAC  said  writ  of  error 

"  be  discontinued,  &c.  or  non  prossed ;  then  the  person  against 

"  whom  the  said  writ  of  error  is  sued  shall  recover  his  costs  imd 

.'•'  damage  for  his  delay  and  wrongful  vexation  in  the  same  hy  dis- 

'^  crction 
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1806.       "  creiioJi  of  the  justice  afore  whom  the  said  wit  of  error  is  si(ed.'* 

Z  The  writ  of  error  is  an  oriarinal  writ,  issued  out  of  Chancery,  (a) 

Salt  °  *  7  v  / 

against  directed  to  the  Lord  Chief  Justice  of  this  Court,  commanding 
Richards,  j^ju^  jq  certify  the  record  and  all  things  concerning  the  said  judg- 
ment into  the  Exchequer  Chamher,  to  he  there  examined  by 
the  Justices  of  the  Common  Bench  and  Barons  of  the  Exche- 
quer. The  writ  of  error  is  then  allowed  (h)  by  the  clerk  of  the 
crroi-s  (c)  in  this  court,  who  keeps  it  in  the  error  office;  and 
when  it  is  returnable  the  defendant  in  error,  in  order  to  quicken 
the  plaintiff's  proceedings,  serves  him  with  a  rule  to  transcribe^ 
i.  e.  to  certify  the  record  within  eight  days,  or  otherwise  that  a 
nonsuit  will  be  entered ;  which  rule  is  given  also  by  the  clerk  of 
the  errors  in  this  court,  who  does  not  however  prepare  the  tran- 
script till  he  receive.^  the  money.  If  the  transcript  money  be 
paid  in  time  the  cause  proceeds  in  the  court  of  error;  but  if  it 
be  not  paid,  the  clerk  of  the  errors,  at  the  end  of  the  eight 
days,  having  given  another  rule  or  notice  (d)  to  the  plaintiff  in 
error,  that  unless  the  transcript  money,  amounting  to  so  much, 
be  paid  by  such  an  hour  on  the  mon'ovv-  a  no)i  pros  will  be  en- 
tered, signs  judgment  of  non  pros-  in  a  book  kept  in  his  office  for 
[113]  that  purpose.  Now  it  could  not  have  been  the  moaning  of  the 
statute  of  Hen.  /•  that  the  defendant  in  error,  to  whom  the 
costs  of  a  non  pros  are  given,  should  lose  those  costs  because  of 
the  default  of  the  plaintiff  in  error  in  not  procuring  a  transcript 
of  the  record;  and  it  is  clear  that  till  the  transcript  be  sent  out 
of  this  court  into  the  Exchequer  Chamber  that  court  can  have 
no  knowledge  of  the  matter.  It  follows,  therefore,  that  in 
order  to  prevent  a  failure  of  justice,  this  court  must  have  the 
power  of  awarding  those  costs  before  the  transcri])t  made  and 
certified,  Avhieh  the  coiu't  of  error  would  have  aMarded  in 
course  if  the  writ  of  error  had  been  non  prossed  after  the  tran- 
script made  and  certified.  The  words  of  the  statute  arc  large 
enough  to  admit  of  this  construction ;  for  it  directs  that  the 
defendant  in  error  shall  recover  his  costs,  "by  discretion  of  the 
jufttice  afore  whom  the  said  writ  of  error  is  sued."  By  the  justice 

{(1)  Vulo  stit.  07  TMz.  c.  n. 

{b)  \'ide  2  Tidcl'x  P/vfc.  1090.  2il.  edit. 

(r)  This  is  an  officer  appointed  by  the  Lord  Chief  Justice  of  this  Court. 

{(f)  This  is  called  the  transcript  note, 

must 
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Inust  be  meant  ihe  court;  and  before  the  transcript  be  certified       J 806. 
to  the  court  of  error,  the  writ  of  error,  which  is  in  the  custody       t 
of  the  officer  of  this  court  who  rules  the  parties,  may  be  said      agaimt 
to  be  sued  before  thus  court.     Then,  2dly,  though  the  Master  of  Richards. 
this  court  be  the  general  officer  of  it  for  taxing  costs  in  civil 
suits;  yet  there  is  no  instance  of  his  having  taxed  costs  in  error 
under  these  circumstances;  for  this  reason,  that  he  has  no 
documents  whereon  to   foimd    his  taxation :    for  before  the 
transcript  goes  over  to  the  clerk  of  the  errors  in  the  Exchequer 
Cbamber  the  documents  are  with  the  clerk  of  the  errors  of 
this  court :  it  follows  therefore  that  the  taxation,  if  it  can  be 
made  at  all,  must  be  made  by  this  latter  officer.     But  he  ad- 
mitted that  there  was  no  instance  of  any  taxation  in  such  a 
case,  which  he  attributed  to  the  small  amount  of  the  costs 
before  any  transcript  made. 

Comyn,  contra,  agreed  that  "  the  justice"  meant  "the  court  [  114  ] 
afore  whom  the  writ  of  error  was  sued;  "  but  contended  that 
this  was  a  casus  omissus  in  the  act  3H.  7.  c.  10.  and  not  sup- 
plied by  any  other  statute;  and  that  at  common  law  no  costs  in 
error  M'ere  allowed.  The  court  "afore  whom  the  writ  of  error 
is  sued"  must  either  mean  the  court  of  Chancery,  out  of  which 
the  writ  issues,  or  the  Exchequer  Chamber,  into  which  the 
record  is  to  be  removed  by  means  of  it;  but  in  no  construc- 
tion can  it  mean  the  court  whose  judgment  is  to  be  reviewed. 
It  is  admitted  that  there  is  no  precedent  of  any  taxation  of  costs 
on  the  non  pros  of  a  writ  of  error  for  not  transcribing;  and 
that  neither  the  Master  of  this  court  nor  the  clerk  of  the  errors 
in  the  Exchequer  Chamber,  who  are  the  proper  officers  for 
taxing  costs  in  the  respective  courts,  have  any  documents 
before  them  for  making  the  taxation  in  question;  which  fur- 
nishes a  fair  presumption  that  no  costs  are  allowable  in  such  a 
case,  within  the  act  of  parliament :  and  so  the  practice  is  stated 
to  be  in  Tidd,  (a)  Avho  cites  2  Term  Hep.  1/.  and  Law  and 
Practice  of  I'Jrror,3].  The  stat.  4Jnn.c.\6.  s.2o.  in  part 
supplies  the  defects  of  the  former  statute  by  giving  costs  on 
quashing  writs  of  error,  but  docs  not  supply  the  defect  in  the 
present  case. 

Lord  ELLKN-nonotTxii  C.J.     It  cannot  be  said  that  there  is 
any  f:ulure  of  justice  if  the  costs  be  not  taxed  in  this  case, 

(/i)  1  Vol.  !  t'>.-..  ^A  edit, 

Vol.  VII.  (i  whore 
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1806.      where  it  does  not  appear  that  the  statute  3  H.  7.  meant  that 
r  they  should  be  taxed.    That  statute  says  that  the  defendant  in 

against      eiToi'  shall  I'ecover  his  costs  and  damage  "  by  the  discretion  of 
^^^tt^n'   the  justice  afwe  whom  tlie  writ  of  error  is  sued."  Now  taking  for 
^  ^  granted  that  the  justice  there  spoken  of  means  the  courts  yet  by 

**  the  court  afore  whom  the  writ  of  error  is  sued"  can  never  be 
meant  the  court  to  whom  the  error  is  imputed.  It  must  mean 
either  the  court  of  Chancery,  out  of  which  the  writ  of  error 
issues,  or  the  Exchequer  Chamber,  which  is  to  review  the  erro- 
neous judgment.  But  at  any  rate  this  court  cannot  be  the  pro- 
per forum  to  tax  the  costs,  whatever  other  court,  if  any,  were 
intended  to  do  so.  But  1  rather  incline  to  think  that  the  le- 
gislature did  not  mean  to  give  costs  in  this  case,  because  there 
is  no  court,  properly  speaking,  before  whom  the  writ  of  error 
is  sued,  ^vithout  the  transcript  being  certified  to  them.  And 
the  universal  practice  not  to  tax  costs  in  this  case  confinns 
that  construction. 

The  other  Judges  concurred :  Grose  and  Lawrence,  Js.  adding 
that "  the  court  afore  whom  the  ivrit  of  error  is  sued  "  must  mean 
the  court  of  Exchequer  Chamber,  to  whom  the  record  was 
transferred,  and  who  were  to  review  the  error  imputed.  And 
Le  Blanc  J.  saying,  that  the  legislature  did  not  appear  to  have 
contemplated  the  costs  which  might  grow  before  the  return  of 
the  writ  of  error. 

Rule  refused. 


Rhodk* 
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Rhodes  against  Bullarb.  Tutsdai/, 

Jan.  28th. 

IN  covenant,  the  Plaintiff  declared  upon  an  indenture  whereby  The  lessor 
the  Defendant  demised  to  the  plaintiff  all  that  part  of  a  ^-^^  ^f''^;j._ 
certain  messuage  or  tenement  which  then  had  been  lately  tain  premises 
parted  off  by  the  defendant  from  the  part  occupied  by  himself,  ^"n  ^ff  an'^ad- 
consisting  of  a  kitchen,  wash-house,  (and  other  rooms  speci- joining  yard, 

fied,)  and  also  a  warehouse  behind  the  said  messuage,  and  also  ^u^T'^k"^^ 
''  "   '  that  the  Ics- 

all  that  part  of  the  yard  belonging  t6  the  said  messuage  be-  see  should 
tween  that  and  the  warehouse,  (setting  it  out  according  to  "  ^^^^  !'^^ 

•'    ^  ^  .    .        use  or  the 

measure,)  with  all  ways,  waters,  easements,  &c.  appertammg  pump  in  the 

to  the  same,  habendum  to  the  plaintiff  from  the  25th  of  Dec.  )'^"'Jo'"tb' 
^^f^^   -  /.  f^i  .  o  *     1     1      ^'^"  himself, 

l/"^  tor  a  term  or  21  years,   at  a  certam  rent,  &c.     And  the  whUst  the  same 

defendant  covenanted  that  during  the  said  term  (inter  alia)  he  should  remain 

would  permit  the  plaintiff  to  have  free  ingress,  egress,  and  hal7't^e^ex? 

regress  through  the  gate  at  the  bottom  of  the  yard  belonging  pences  of  re- 

to  the  said  messuage  and  premises  to  the  said  warehouse,  and  ^^^'^ds  whilst 

the  use  of  the  pump  in  the  said  yard  jointly  with  the  defendant  4c.  reserve 

WHILST   THE    SAME    SHOULD    REMAIN    THERE,     payi)lg    half     the  ^^ l^^y^^^^^f^ 

expences  of  keeping  it  in  repair.     And  then  the  defendant,  after  removing  the- 
averring  his  entry  into  and  possession  of  the  premises  under  P""^?  ^^j^^^ 
the  said  indenture,  and  performance  of  the  covenants  on  his  and  it  is  no 

part,  assigned  for  breaches,  1st,  "  that  during  the  continu-  """^^^h  ^^  ^^* 

c  c  covenant 

ance  of  the  lease  the  defendant  did  not  permit  him  to  have  the  though  he  re- 
use of  the  said  pump  in  the  said  yard  jointlv  with  the  defend-  "^^^^  ^^  with- 

,  .,        ,  -IT  '        j'  ,r    ,  /'"^''^  reason- 

ant  ichdst  the  same  remained  there,  paying  halt  the  expence  of  able  cause, 

kcepinc:  it  in  repair ;  but,  on  the  contrary,  whilst  the  said  '^"'^  '."  '^"'^'^ 

.       ,    .         ,  .  ,  ,       ,  .    r      ,  tomjure  the 

pump    remamcd    in   the    said   yard    the    derendant    wrong-  leasee.    But 

♦  fully  and  injuriously  prevented  the  plaintiff  from  the  use  of  ^^'''1^^'"^ 

the  said  pump  ;  and,  2dly,  That  the  defendant  unnecessarily  and  itwuuld  have 

icHJiout  any  reasonable  cause,  and  in  order  to  aggrieveand  injure  the  I'ecn  ?.  breaoh 

plaintiff,  removed  and  took  aicay  the  said  pump,  contrary  to  the  ^^  j^^^.^  '^g_ 

form  and  effect  of  the  said  indenture  ;  although  the  same  would  moved  the 

otherwise  have  remained  there  for  the  purpose  in  the  said  in-  '^*'"^ii-  -. 

denture  mentioned,  and  although  the  plaintiff  was  always  and      ^ 

is  ready  and  willing  to  pay  half  the  expence  of  keeping  the 

same  in  repair  j  whereby,  and  not  from  any  want  of  repairs  or 

G  2  decay 
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1806       decay  of  the  said  pump,  or  any  necessity,  but  that  the  same 

_  miffht  and  otherwise  would  have  remained  there,  the  i)laintiflf 

Hhodes 
o^«t«*<      lost  the  use  of  the  same  and  the  profit  and  benefit  thereof,  &c. 

BuLLARD.   The  defendant,  by  his  plea,  took  issue  on  the  first  breach  as- 
signed, and  demurred  generally  to  the  second  breach. 

Ahhoit,  in  support  of  the  demurrer  contended  that  the 
words,  "  ichilst  the  same  sho7tld  remain  there,*'  made  it  optional 
in  the  defendant  to  keep  or  to  remove  the  pump  at  his  pleasure, 
and  then  the  allegations,  that  it  was  removed  without  reasonable 
cause,  and  in  order  to  injure  the jilaintiff,  were  made  aggravations, 
and  could  not  amount  to  a  breach  of  covenant.  He  observed 
that  there  was  no  devise  of  the  pump,  and  therefore  the  cases 
which  shew  that  a  party  cannot  defeat  his  own  grant  do  not 
apply.  And  that  this  construction  was  not  inconsistent  with 
the  undertaking  of  the  plaintiff  to  pay  half  the  expences  of 
repair,  because  that  Mas  no  more  than  a  consideration  for  the 
use  of  it  so  long  as  the  defendant  found  it  convenient  to  let  it 
remain  there ;  and  it  was  competent  to  him  to  impose  that 
condition  wliile  it  remained,  without  relinquishing  his  option 

[  118  1    to  remove  it.     Tlie  contrary  construction  requires  the  words, 
"  ichilst  the  same  should  remain  there"  to  be  rejected. 

JVigley,  contra.  The  meaning  of  a  covenant  is  to  be  ga- 
thered from  the  plain  natural  sense  of  the  words,  and  needs  no 
technical  terms  to  express  it  -,  and  the  covenant  by  the  defendant 
to  pay  for  half  the  repairs  shews  that  both  parties  contemplated 
that  the  pump  should  remain  there  during  the  term;  or  at  least 
that  the  defendant  should  not  wilfully  remove  it.  There  is  no 
occasion  to  reject  the  words,  "  whilst  the  same  should  remain 
there:''  but  the  Court  will  give  them  such  a  construction  as  is 
consistent  with  the  rest  of  the  covenant  and  the  apparent  in- 
tention of  the  parties;  and  that  may  be  done  by  considering 
them  to  mean,  *'  whilst  the  same  sliould  remain  there  ivithonl  any 
default  of  the  defendant  in  voluntary  removing  it."  ](  therefore 
it  were  destroyed  by  fire  or  other  accident  during  the  term,  tliat 
would  have  been  an  excuse  ;  and  the  defendant  would  not  have 
been  bound  to  renew  it,  thougli  lie  Avas  bound  to  repair  it 
whilst  it  Mas  cajjable  of  repair.  According  to  the  defendant's 
construction  he  might  have  called  on  the  plaintiiF  to  j)ay  half 
the  expence  of  the  repairs  one  day,  and  have  removed  it  the 
next,  M'hich  could  not  have  l)een  intended  by  the  parties.  And 

he 
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he  cited  Griffith  v.  Goodhandj  (a)  Coles's  case,  {b)  and  HoUis  V.       1806. 

Lord  Ellen  BOROUGH  C.  J.  The  question  turns  on  the  against 
meaning  of  a  covenant  in  the  lease  whereby  certain  parts  of  a  Bullard. 
messuage,  then  lately  parted  off  from  the  part  occupied  by  the 
defendant,  were  leased  by  him  to  the  plaintiff,  with  certain 
easements  belonging  to  the  same,  for  a  term  of  21  years.  The  [  119  ] 
pump,  it  is  to  be  observed,  is  not  a  specific  subject  of  the 
demise.  Then  follows  a  covenant  by  the  defendant  that  he  will 
during  the  term  permit  the  plaintiff  to  have  free  ingress,  &c. 
through  the  gate  in  the  yard,  and  "  the  use  of  the  pump  in  the 
*'  yard,  tcJdlst  the  same  should  remain  there,  paying  half  the 
*'  expences  of  keeping  it  in  repair."  If  the  words  "  whilst  the 
"  same  should  remain  there,"  had  not  been  introduced,  I  should 
have  thought  the  covenant  meant  to  secure  to  the  plaintiff  the 
continual  use  of  the  pump  during  the  term,  and  that  the  lessor 
would  have  been  guilty  of  a  breach  of  covenant  by  wilfully  re- 
moving it.  But  this  covenant^  unlike  the  covenant  forfi-ee  ingress 
and  egress  through  the  yard,  is  qualified  with  the  words  whilstj 
&c. ;  and  the  question  is.  Whether  by  the  introduction  of  those 
words  the  lessor  did  not  mean  to  reserve  to  himself  a  power  of 
removing  the  pump  whatever  might  be  his  motive  in  doing  so. 
And  can  we  strike  out  words  which  are  capable  of  a  sensible 
meaning  ?  Now  taking  the  whole  together,  the  meaning  of  the 
Avords  will  stand  thus  :  the  lessor  says,  I  demise  to  you  a  certain 
part  of  a  messutige,  with  certain  easements,  for  a  term  ;  and 
(luring  the  term  you,  the  lessee,  shall  have  a  free  passage  through 
a  certain  gate  in  the  yard,  and  you  shall,  as  long  as  I  think 
pi'oper  to  let  the  })ump  remain  in  the  yard,  have  the  use  of  it, 
you  paying  half  the  expence  of  repairing  it;  but  1  will  not 
bind  myself  to  continue  it  there,  but  reserve  to  myself  an 
option,  ■whether  from  choosing  not  to  be  at  any  expence  or  from 
whatever  other  motive,  to  remove  it  when  I  please.  I  can  give 
no  other  meaning  to  thcwoixhicldlst,  &c.  If  those  words  had 
iKjt  been  introduced  I  should  have  thought,  according  to  the 
case  of  Fomfref  v,  Rlcroft,  (d)  that  the  demise  of  the  ?(se  of  r  120  ] 
the  thing  was  a  demise  of  the  thing  itself,  and  that  it  must 
have  been  intended  that  the  parties  meant  that  the  pump  shoidd 
remain  there  (huing  the  '\\-hole  term ;  but  by  the  introduction  of 

(u)  r.  iiij/m.  -t6i.  (^j  Sulk.  19C.  (<■)  2  Mod,  m. 

those 
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those  words  it  appears,  that  the  lessor  meant  to  reserve  to  him- 
self the  liberty  of  removing  it,  from  whatever  capricious  or 
unreasonable  motive  he  might  do  so,  and  consequently  the 
breach  is  ill  assigned. 

Grose  J.  It  is  material  to  consider  that  there  are  no  words 
of  demise  of  the  use  of  the  pump ;  but  the  lessor,  in  a  subse- 
quent part  of  the  lease,  covenants  that  the  lessee  shall  have 
the  use  of  the  pump  jointly  with  himself,  whilst  the  same  should 
remain  there,  &c. ;  the  fair  construction  of  which  is,  that  it 
should  be  in  the  lessor's  option  how  long  it  should  remain 
there :  and  that  is  not  inconsistent  with  the  stipulation  that 
the  lessee  should  pay  half  the  eypcnces  of  repair  whilst  it  did 
remain  there. 

Lawrence  J.  inclined  to  think  that  this  Avas  the  true  con- 
struction of  the  words  of  the  covenant,  though  he  doubted 
whether  the  parties  had  really  so  intended.  He  rather  thought 
that  they  meant  to  have  said  what  the  plaintiif 's  counsel  had 
contended  for  ^  but  they  had  not  used  w  ords  to  express  such 
intention. 

'Le  Blanc  J.  The  pai'ties  probably  meant  to  say  no  more 
than  this,  that  as  long  as  the  lessor  kept  the  pump  in  repair 
the  lessee  should  have  the  use  of  it,  he  paying  to  the  lessor  half 
the  expences  of  repair.  And  if  the  words  had  stopped  there,  the 
lessor  could  not  have  taken  it  away.  But  the  only  meaning  of 
adding  the  other  words,  "  whilst  the  same  should  remain  there" 
must  have  been  to  reserve  to  the  lessor  the  option  of  removing 
it. 

Judgment  for  the  Defendant. 


Ladv 
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Lady  Wilson  against  Sir  Francis  Willes,  Knt.  Tuesdtt^, 


T 


Jan.  28tli. 

RESPASS  for  breaking  and  entering  the  close  of  the  Plain-  a  custom 
tiff,  called  Hampstead  Heath,  in  the  parish  of  St.  John,  that  all  the 
Hampstead  in  Middlesex,  and  digging  certain  turf,  of  the  plain-  jja^ts  of  a 
tiff  there  being,  viz.  100  square  yards   of  the  plaintiff's  turf,  manor  Imvi-'g 
then  covered  with  grass,  and  fit  for  the  pasture  of  cattle,  of  20/.  ^g/,  ^f  ^.^eir 
val\ie,  and  carrying  away  and  converting  it  to  the  Defendant's  custcmary  te- 
use.     Plea  1.     Not  guilty  of  the  force,  &c. ;  and  as  to  the  re-  "pectivelvf 
sidue  of  the  trespass,  that  the  locus  in  quo  is,  and  at  the  said  have  imme- 
time  when,  &c.  was,  and  from  time  immemoi'ial  has  been,  a  [|^,'e[,\'!;e[veJ 
certain  large  waste  situate  within  and  parcel  of  the  manor  of  their  tenants 

Hampstead  in  Middlesex,  within  which   manor  there  have  im-  ^f    "'^f"' 

r  '  ^    piers,  dug, 

memoriallybecn  divers  customary  tenements  demised  and  demi-  taken,  and 

sable  by  copy  of  court  rolls,  &c.,  in  fee-simple  or  otherwise,  at  earned  away 
•'        ^•'  '         '  ^  ^       irom  a  waste 

the  will  of  the  lord,  according  to  the  custom  of  the  manor;  and  wiihin  the 

that  within  the  manor  there  has  immemorially  been  an  ancient  manor  to  be 

,,11  ,  /-       ,        •        "sed  upon 

custom,  that  all  and  every  the  customary  tenants  tor  the  tune  their  said 

being  respectively  of  all  and  every  the  aforesaid  customary  tene-  customary 
ments  having  a  garden  or  gardens  parcel  of  the  same,  have  im-  f[)f.  the  purpose 
memorially  dug,  taken,  and  carried  away,  and  have  been  used  of  making  and 
and  accustomed  to  dig,  &c.  in,  upon,  and  from  the  said  close,  nrasTpiots  in 
in  which,  &c.  /}>/  ihemnelves  and  their  farmers  and  tenants  *  respec-  ffie  gardens, 
tively,  occupiers  of  such  customary  tenements  with  the  H^P^^^'^^- ^^"/Jg  rcsiec-^ 
nances  respectively  for  the  time  being,  to  he  used  and  spent  in  and  fivd^  jvr  the 
upon  their  said  customary  tenements  with  their  appurtenances  re-  iharof  such 
spectively, /or  the  purpose  of  making  and  repairing  grass-p/ots  in  t a? f  covered 
the  gardens,  parcels  of  the  same  respectively,  for  the  "'^P^'ot-'^mcnf  !'-'^,  ^'^^'^"*^^-'' 
thereof,  such  turf  covered  icitJi  grass  fit  for  the  pasture  of  cattle,  of  cattle,  as 
as  hath  been  fit  and  vropcr  to  be  so  ttsed  and  spent,  every  vear,  '"  /    ' "  -  f 

•^  '       '  _  I  '  ^    .  7  find  jToper  to 

at  all  times  in  the  year,  as  often,  and  in  such  quaufiti/  as  occasion  be  so  used,  at 

hath  rcquired.iXA  to  their  said  customary  tenements  with  theappur-  ",    ^"""^'^ 

'  '  '  '  the  year,  as 

tenances  respectively  belonging  and  appertaining.  The  plea  then  often  and  in 

iuch  (]  nan  till/ 
ai  occasion  lutlh  rajidrcd,  is  l)ad  in  law,  as  bein;2;  indefinite  and  uncertain,  and  destructive  of 
the  couuiion:  and  su  is  a  siiiiiiar  custom  for  taking  and  applying;  ^uch  turf  'b/-  tlie  purpose 
of  'naki"-  u:-u  rrp'.iri'ir  the  tjnkscnd  nwunds  in,  nf,  a^d  fcr  '.'-f  h:d_c3  ii::d  U-rcei  of  ,>uch 
ciiircni.^r;  tenements.  "  "  '     ♦["    \22  ] 

stated 
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1806.  Stated  a  grant  from  the  lord  of  one  of  the  aforesaid  custoniai^ 
wiTsoN  tenements,  consisting  of  a  certain  messuage  and  garden^  &c. 
agaimt  parcel  of  the  manor,  to  the  defendant,  his  heirs,  &c.  at  the  will 
^V ILLE5.  of  the  lord,  &c.  by  virtue  of  which  he  entered,  and  was  seised,  &c. 
and  that  being  so  seised,  &c.  at  the  said  times  when,  &c.  being 
times  when  occasdon  required,  he  entered  into  the  locus  iii  quo  in 
order  to  dig,  take,  and  carry  away,  and  did  tlien  and  there 
dig,  take,  and  cany  away  the  said  turf  in  the  declaration  men- 
tioned, the  same  being  then  found  in  and  upon  the  said  close, 
to  be,  and  which  afterwards  was  used  and  spent  in  and  upon  his 
said  customary  tenement,  &c.  for  the  purpose  of  making  two 
grass  plots  in  the  said  garden,  parcel  of  the  same  as  aforesaid,/or 
the  improvement  thereof;  the  same  turf  being  then  and  there  fit 
and  proper  to  be  so  used  and  spent,  and  being  such  quantity  as  the 
occasion  required,  as  he  lawfully  might  for  the  cause  aforesaid,  &c. 
The  2d  special  plea  alleged  more  generally  the  same  right  in  the 
customary  tenants  to  dig,  take,  and  carry  away  the  turf  to  be 
used  and  spent  in  and  upon  their  customary  tenements,  &c. 
in  and  for  the  improvement  of  the  gardens,  parcels  of  the  same 
[  123  ]  respectively;  without  confining  the  improvement  to  the  making 
and  repairing  of  grass  plots  therein.  The  3d  special  plea  al- 
leged a  similar  right  in  the  customary  tenants  to  dig,  take,  and 
carry  away,  to  be  used  and  spent  in  and  upon  their  customary 
tenements,  for  the  purpose  of  making  and  repairing  the  banks  and 
mounds  in,  of,  and  for  the  hedges  and  fences  thereof  respectively, 
such  turf,  covered  with  grass  fit  for  the  pasture  of  cattle,  as  hath 
been  fit  and  proper  to  be  so  used,  every  year,  at  all  times  of  the 
year,  as  often,  and  in  such  quantity  as  occasion  hath  required. 
A  4th  special  plea  laid  the  custom  still  more  generally  to  be  for 
the  customary  tenants  to  take  the  turf  from  the  locus  in  quo  as 
often  and  in  such  quantity  as  the  occasion  required,  to  be  used 
and  spent  upon  their  customary  tenements  respective!}-, /or  the 
improvement  thereof.  To  all  the  special  pleas  there  was  a 
general  demurrer,  and  joinder. 

Const,  in  support  of  the  demurrer.  The  right  set  up,  un- 
limited in  its  nature,  and  undefined  in  its  terms,  goes  to  the  de- 
struction of  the  whole  common.  It  is  not  even  confined  to  an- 
cient gardens;  for  it  is  prescribed  for  every  customary  tencmeiit 
having  a  garden  parcel  of  the  same;  which  may  include  aganlen 

reccntlv 
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recently  made.  The  turf  may  be  taken  at  all  times  of  the  year 
for  llie  making  mid  repairing  grass  plots  in  such  garden ;  which 
may  comprise  the  whole  garden,  the  extent  of  which  need  only 
be  Uniited  by  the  customary  tenement  itself  and  its  appurtenances. 
It  may  be  taken  when  occasion  requires,  of  which  the  tenant  is 
to  be  the  judge.  It  is  for  the  improvement  thereof;  a  term  of 
very  large  and  doubtful  signification,  which  may  include  all 
ornamental  improvements.  And  the  right  is  claimed  for  tenants 
and  occupiers  as  well  as  for  customary  tenants.  The  custom 
stated  in  the  second  and  subsequent  special  pleas  is  still  more 
general  and  objectionable;  extending  to  taking  turf  for  the 
making  and  repairing  of  banks  and  mounds,  hedges  and  fences, 
and  for  the  improvement  of  the  customary  tenements  generally, 
the  common  law  right  of  a  commoner  is  confined  to  the 
taking  of  the  grass  by  the  mouths  of  his  cattle  (a)  which  right 
must  be  destroyed  if  the  custom  set  up  can  exist :  but  it  is  a 
strong  argument  against  its  legality,  that  no  custom  to  the  like 
extent  is  recognized  in  the  books.  In  The  Dean  and  Chaptor 
of  Ehj  V.  Warren,  (6)  it  was  considered  by  Lord  Hardwicke 
that  a  right  in  the  tenants  of  a  manor  to  dig  turf  in  the  extensive 
fen  lands  of  Cambridgeshire,  though  it  might  be  considered  in 
such  lands,  which  often  lie  luider  water  for  several  years,  to  be 
no  more  than  a  compensation  to  the  copyholder  for  the  loss  of 
his  profit  by  grazing  them,  would  be  a  very  odd  custom  if 
applied  to  any  other  soil.  The  right  of  turbary  is  indeed  very 
frequent :  but  that  might  be  supposed  to  arise  from  necessity  in 
times  when  other  fuel  was  not  easily  procured ;  but  even  that, 
as  Lord  Hardwicke  observes  in  the  same  case,  is  confined  to  such 
a  quantity  as  is  sufficient  for  the  house  (c)  to  which  the  com- 
mon is  appendant.  And  he  considered  it  as  a  great  absurdity  to 
lay  the  custom  not  only  in  the  tenants  but  in  the  occupants,  who, 
as  tenants  at  will,  could  never  have  a  right  to  take  away  the 
soil  of  the  lord.  And  siill  more  absurd  is  it  to  take  tiwt'fit  fur 
2)asture  for  the  purpose  of  making  banks  and  fences.  In  Wilkes 
V.  Broadbent  (d)  a  custom  set  u[)  for  a  lord  of  a  manoi",  and  his 
tenants,  sinking  pits  fur  collieries  in  t!ie  freehold  lauds,  to  lay 
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[  125  ] 


(a)  Vide    l.')  FJ.  .3.  23,  26.  and  Bro.  Common,  18.  citos   12  //.  8.  2.  and 
vide  IT)  H.  P,.  i:>,  1(3. 

(h)  2  Alk.  ISO.  (c)  Vide  T>/rringhcun's  case,  -4  Rep.  37. 

C/O  2  Sira.  1224.  and  1  IVih:  03. 

and 
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1806.      and  continue  the  rubbish  and  material^,  &c.  on  the  lands  of 

Wilson     customary  tenants  near  the  pits,  was  holden  void,  as  unreason- 

ngainst      able  and  arbitraiy,  and  tending  to  defeat  the  copyholder  of  the 

vViLLEs.     ^hole  profits  of  his  land,  and  to  destroy  his  estate  :  and  there 

it  was  laid  down,  that  if  any  part  of  the  custom  be  bad,  it  is 

void  for  the  whole.     So  here  this  custom  is  unreasonable ;  for 

it  tends  to  defeat  the  purposes  for  which  the  common  was  made, 

and  to  destroy  the  whole  estate. 

Lawes,  contrk,  contended  that  the  custom  was  neither  in- 
consistent with  the  right  of  common,  nor  unreasonable,  nor 
uncertain.  1*^,  However  inconsistent  it  may  appear  in  the 
abstract,  it  api>ears  that  from  all  time  it  has  existed  in  fact 
concurrently  with  the  right  of  common.  It  is  in  its  nature  no 
more  inconsistent  with  the  right  of  common  than  the  acknow- 
ledged right  of  turbary ;  and  Ld  Coke,  (a)  in  enumerating  the 
several  sorts  of  common,  mentions,  in  addition  to  that  of  tur- 
bary, that  of  digging  for  coals,  minerals,  and  the  like ;  iii  all 
which  the  soil  itself,  as  Blackstone  (b)  observes,  is  lost  to  the 
lord ;  whereas  here  it  is  only  transferred  from  one  part  of  the 
manor  to  another.  So  in  Diiherh/  v.  Page  (c)  the  right  of  the 
tenants  of  a  manor  to  dig  gravel  and  sand  on  the  waste  was 
found  for  them ;  and  this  was  not  denied  in  Shakespear  v.  Peppin, 
(d)  or  in  Peppin  v.  Shakespear,  (e)  to  be  a  valid  custom.  This 
is  not  stronger  than  the  case  of  Hopkins  v.  Bobinson,  (/)  where 
a  prescription  for  the  tenants  to  have  solam  pasturam,  in  exclu- 
sion of  the  lord,  was  holden  good.  But  non  constat  there  is  any 
[  126  ]  right  of  pasture  in  this  case  but  subject  to  the  other  right. 
2d/?/,  The  reasonableness  of  this  custom  must  depend  upon  the 
degree  of  its  interference  with  the  lord's  rights;  for  he  is  tlie 
only  person  who  can  object  to  it.  But  it  is  a  good  considera- 
tion as  to  him  that  the  custom  tends  to  the  improvement  of  the 
lord's  OAvn  estate  in  the  hands  of  the  tenants;  of  which  he  will 
have  the  benefit  cither  in  the  shape  of  increa>ed  fines  on  the 
deaths  of  the  tenants,  if  the  fines  be  nncertain  and  dependant  on 
the  value  of  the  copyholds,  or  at  any  rate  iijjon  the  forfeiture  or 
reverter  of  the  estate.  And  it  is  niatenal  to  observe,  that  the 
right  can  only  be  legally  exercised  where  there  is  an  improvc- 


(a)   Co.  L'/f.  IQ'J.       (/.)  2  BImk.  Com.  r.3.  tit. 3.        (j)   2  'l\rni.  Rep.  S9l. 
{<jj  6  Term  Erp.  711.  (r)  Ihic!.  748.  (tj  2  Lev.  J. 
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fnmt  in  fact  of  the  customary  tenement  5  of  which  the  lord  can- 
not justly  complain.  As  to  the  objection  that  the  custom  is  not 
alleged  to  be  confined  to  the  improvement  in  this  manor  of 
ancient  gardens ;  supposing  that  were  material,  which  does  not 
seem  to  be  necessary  for  the  reason  last  mentioned,  yet  upon 
these  pleadings  it  must  be  so  understood;  for  it  is  laid  that 
"  every  customary  tenant  of  every  the  aforesaid  customary  tene- 
ments, hiXw'm^ix  garden  'parcel  of  the  same,  have  immemoriallj/  dug, 
&c.  turf  to  be  used  upon  their  said  customary  tenements  Jor  tlie 
purpose  of  making  grass  plots  in  the  gardens,  parcels  of  the  same." 
Now  this  custom  could  not  have  been  used  immemorially  for  the 
purpose  of  improving  the  gardens,  parcels  of  the  customary  te- 
nements, if  such  gardens  had  not  existed  immemorially.  [All 
the  Court,  however  denied  this  constniction  of  the  custom,  as 
laid;  and  considered  that  it  was  claimed  for  any  garden,  parcel 
of  the  customary  estate,  whether  ancient  or  not;  they  laid  stress 
on  the  words,  "  having  a  garden,"  and  "  for  repairing  grass  plots 
in  the  gardens ;"  not  oven  saying  the  same  gardens  or  ancient 
gardens.]  As  to  the  3d  special  plea,  he  observed,  that  the  right  [  12/  ] 
claimed  was  nothing  more  than  a  species  of  hedge-bote,  which 
every  tenant  enjoyed.  It  was  to  protect  the  property,  and  pre- 
serve the  boundaries  of  the  land,  which  was  both  convenient 
and  reasonable.  [Lord  Ellenhorough  asked  if  there  were  any 
instance  in  the  books  of  a  custom  to  take  away  the  soil  of  the 
lord  to  make  bounds  and  banks  for  the  tenant's  estate ;  and 
especially  to  take  that  which  Avas  fit  for  the  better  purpose  of 
pasture,  and  apply  it  to  common  and  inferior  purposes?]  The 
Court  then  pressed  him  as  to  the  uncertainty  of  the  custom  as 
laid.  They  asked  what  was  meant  by  the  word  improvement ; 
whether  as  applied  to  land  it  was  not  always  confined  to  agricul- 
tural ])urposes?  They  observed  that  tho  claim  was  to  take  the 
turf  ichen  occasion  required  ;  and  asked  whether  any  precedent 
covdd  be  [)ro(l'.rced  of  i)leading  in  so  loose  a  manner  the  claim  of 
any  sp(>cies  of  agricultural  improvement;  the  occasion  here  was 
not  coufiiK'd  to  agricultural  purposes;  it  might  be  for  the  j)in"- 
pose  of  building  a  sununer-house.  Tt  '.vas  not  confined  to  neces- 
sary repairs ;  it  would  extend  to  any  fanciful  repairs.  (Xo  an- 
swer being  given  to  these  suggestions) 

Lf)rd  l'3i,i.K\»0R()r'fiii  C.J.  said,  A  custom,  however  ancient, 
mui^t  not  be  indtfuiite  and  uncertahi;  and  Leie  it  is  not  detailed 

Mil  at 
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what  sort  of  improvement  the  custom  extends  to:  it  is  not  stated 
to  be  in  the  way  of  agriculture  or  horticulture  :  it  may  mean  all 
sorts  of  fanciful  improvements;  every  part  of  the  garden  may 
be  converted  into  grass  plots,  and  even  mounds  of  earth  raised 
and  covered  with  turf  from  the  common ;  there  is  nothing  to 
restrain  the  tenants  from  taking  the  whole  of  the  turbary  of 
the  common  and  destroying  the  pasture  altogether.  A  custom 
of  this  description  ought  to  have  some  limit ;  but  here  there  is 
no  limitation  to  the  custom,  as  laid,  but  caprice  and  fancy. 
Then  this  privilege  is  claimed  to  be  exercised  when  occasion 
requires.  What  description  can  be  more  loose  than  that?  It  is 
not  even  confined  to  the  occasions  of  the  garden.  It  resolves 
itself,  therefore  into  the  mere  will  and  pleasure  of  the  tenant, 
which  is  inconsistent  with  the  rights  of  all  the  other  commoners, 
as  well  as  of  the  lord.  The  third  special  plea  also  is  vastly  too 
indefinite  :  it  goes  to  establish  a  right  to  take  as  much  of  the 
turf  of  the  common  as  any  tenant  pleases  for  making  banks  and 
mounds  on  his  estate ;  it  is  not  even  confined  to  purposes  of 
agriculture.  All  the  customs  laid  therefore  are  bad,  as  being 
too  indefinite  and  uncertain. 
The  other  Judges  concurred. 

Judgment  for  the  Plaintiff. 


Tuesday, 
Jan.  23th. 

An  action  of 
covenant  does 
not  lie  vipon 
the  Stat.  3  W. 
&  M.  c.  14. 
against  the 
devisee  of 
land  to  reco- 
ver damages 
for  a  broach 
of  covenant 
made  by  the 
devisor  :  but 
tlie  remedy 
thertl)y  given 
is  confnied  to 
eases  where 
ibbl  lie:. 


Wilson  against  Knublev. 

rffl^HIS  was  an  action  of  covenant,  wlierciii  the  Plaintiff  dc- 
-®-  clared  against  the  Defendant  w^awvvWxus^devisccofthelands, 
&c.  (ii  John  Laicsou  deceased,  tliere  being  no  heir  of  the  said 
J.  L.;  for  that  whereas  by  indenture  of  release  made  on  Gth 
of  i'c6.  1798,  between  J.  L.  of  the  one  i)art  and  the  plain- 
tiff of  the  other,  it  was  witnessed  that  in  consideration  of  1050/. 
])aid  toJ.L.,  he  conveyed  to  the  plaintiff  in  fee  eertain  free- 
hold messuages  and  lands,  &e.  at  Ji  i^ton,  in  Cnnihcrland,  (de- 
seribing  them  ;)  aiidJ.  L.,  for  himself  and  his  heirs,  covenanted 
*with  the  plaintiiT,  her  heirs,  &c.,  thut  he  was  tlie  true  and 
lawful  owner,  and  seised  in  his  own  right  of  a  perfect  and 
indefea/ible  estate  of  inheritance  in  fee-simple  of  and  in  the 
*[   121)    1  same 
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same  premises,  without  any  incumbrance  thereon,  &c.  to  alter,       1806. 

lessen,  or  defeat  the  same.    The  plaintiff  then  assigned  for  a     __"; 

Wilson 
breach,  that  the  said  J.  L.  was  not,  at  the  time  of  making  the      against 

said  indenture  and  conveyance,  the  true  and  lawful  owner  of  Knubley. 
the  premises,  nor  was  seised  in  fee  of  an  indefeazible  estate  of 
inheritance  in  the  same,  &c.,  nor  had  authority  or  right  to  con- 
vey the  same,  &c.  to  the  plahitiff  in  fee ;  by  means  of  which 
the  plaintiff  was  put  to  divers  costs,  charges,  and  expences, 
viz.  1000/.  in  defending  an  ejectment  brought  by  J.D.  on  the 
demise  of  J.  G.  &c.  against  her  to  recover  an  undivided  third 
part  of  the  premises,  the  said  J.  G.  being  entitled  thereto;  and 
in  the  purchase  of  such  undivided  share;  and  in  making  satis- 
faction for  the  rents,  &c.  of  such  Share,  while  the  plaintiff  held 
the  same  under  the  said  indenture,  ike.  And  then  the  plaintiff 
averred  that  J.  L.  died  without  heirs  ;  and  that  the  said  J.  L.  in 
his  lifetime,  and  the  defendant  devisee  as  aforesaid,  since  his 
death,  though  requested,  had  not  kept  the  covenants  so  made 
by  the  said  J.  L.  for  himself  and  his  heirs  with  the  plaintiff, 
but  has  refused,  &c.  to  her  damage  of  lOOOZ.  To  this  there 
was  a  demurrer,  assigning  for  special  causes,  that  the  plaintiff 
has  declared  against  the  defendant  as  surviving  devisee  of  J.  L. 
deceased,  upon  breaches  of  covenant  supposed  to  have  been 
committed  by  him  in  his  lifetime,  and  has  not  joined  the  heir  of 
the  said  J.  L.  in  the  suit :  and  for  that  it  appears  by  the 
declaration  tliat  the  action  is  not  brought  against  the  defendant 
as  such  devisee  in  respect  of  any  obligation  or  other  debt  due  from 
the  testator  to  the  plaintiff,  but  in  respect  of  certain  covenants  [  130  ] 
of  the  testator,  supposed  to  have  been  entered  into  and  broken 
by  him  :  and  for  that  it  is  uncertain  Avhat  damages  the  plaintiff 
has  sustained,  or  may  be  able  to  prove  by  reason  of  such  brcaclies 
of  covenant :  and  for  that  if  is  not  averred  or  shewn  that  any 
lands,  &c.  vrhicli  were  of  the  said  J.  L.  at  the  time  of  his 
death  have  come  to  the  defendant,  or  been  in  his  hands  as  such 
devisee,  out  of  which  he  may  satisfy  the  damages,  if  any  should 
be  i-ccovered  against  him  as  such  devisee  by  reason  of  the  sup- 
posed, breach  of  covenant,  &e.  joinder,  and 

Yafes,  in  suj)port  of  the  demurrer.  The  ease  o{  Dt/ke  and 
anotlier  administrators  v.  Sicec/i)ig,  (a)  which  was  mentioned 
as  an  authority  in  suj)i)ort  of  the  action  when  this  case  was  called 

(</)  li7//cN, ',?,:,, 
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1806.  on  last  term,  does  not  apply;  for  that  was  covenant  against  an 
heiff  which  lay  at  common  law,  and  did  not  want  the  aid  of 
the  Stat.  3  W.  ^  M.  c.  14.  But  at  common  law  no  action 
either  of  covenant  or  debt  lay  against  a  devisee  of  land ;  for  the 
devisee  taking  by  purchase  was  not  bound  by  the  contracts  of 
the  testator.  That  statute,'which  was  made  in  aid  of  the  stat, 
^  Eliz.  c.  4.  against  fraudulent  conveyances  to  defeat  creditors, 
for  the  first  time  subjected  the  debtor's  lands  to  the  process  of 
his  creditors  in  the  hands  of  the  devisee  :  but  that  is  a  special 
remedy,  which  must  be  strictly  pursued.  For  though  s.  2.  of 
the  Stat,  of  W.  ^  M.  avoids  devises  generally,  as  against  credi- 
tors, yet  the  preamble  only  speaks  of  devises  made  to  defraud 
creditors  by  bond  afid  other  specialties  of  their  just  debts :  and  the 
3d  section  limits  the  remedy  given  to  creditors ;  for  it  enacts 
that,  "for  the  means  that  such  creditors  may  be  enabled  to 
[131]  recover  their  said  debts  in  the  cases  before  mentioned,  every  such 
creditor  shall  and  may  have  and  maintain  their  actions  of  debt 
upon  the  said  bonds  and  specialties  against  the  Jieirs  at  law  of  such 
obligors  and  such  devisees  jointly.  2dly,  He  contended  that  at 
any  rate  the  action  would  not  lie  against  the  devisee  alone  with- 
out joining  the  heir ;  for  no  such  remedy  at  law  was  given  by 
the  statute,  and  a  casus  omissus  could  not  be  supplied  by  the 
averment  that  there  was  no  heir.  The  devisor  might  have  died 
possessed  of  other  lands,  and  the  present  defendant  would  only 
be  liable  to  his  proportion,  (a) 

Wood,  contra,  contended  that  the  action  of  covenant  was 
within  the  meaning  and  equity  of  the  statute,  being  as  much 
within  the  mischief  to  be  remedied  by  it  as  the  action  of  debt. 
The  general  object  of  the  statute  was  to  make  the  devisee  liable 
to  answer  for  those  assets  which  would  have  been  liable  in  the 
hands  of  the  heir,  if  they  had  been  suffered  to  descend  :  and  as 
covenant  would  lie  in  such  a  case  against  the  heir,  according  to 
Dyke  V.  Sweeting,  so  by  an  equitable  and  reasonable  construc- 
tion of  the  statute  it  should  lie  against  a  devisee.  The  act  was 
levelled  against  fraudulent  devises,  and  the  remedy  could  not 
have  been  meant  to  be  confined  to  a  particular  sort  of  action, 
which  ma^t  in  many  instances  defeat  the  object.  It  recites  that 
"  it  is  not  reasonable  or  just  that  by  the  practice  or  contrivance 
"  of  any  debtors,  their  creditors  should  be  defrauOed  of  their 


{fij  Vide  JIumc  v.  Eilvcurd^,  3  Ath.  09 J. 
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"  just  debts ;  nevertheless  it  hath  ofteii  happened  that  several       1806. 
"  persons  having  by  bonds  and  other  specialties  bound  themselves       ' 
'^  and  their  heirs,  and  have  afterwards  died  seised,  &c.  have,  to      agaimt 
"  the  defrauding  of  such  tlieir  creditors,  devised  the  same,"    ^^Vo^^V 
&c./or  remedying  of  which  it  absohitely  avoids  as  fraudulent  all     '• 
such  devises  against  such  creditors.    The  action  of  debt  spoken 
of  in  the  3d  clause  is  merely  put  by  way  of  instance  and  ex- 
ample.  The  act  speaks  of  debtors  having  bound  themselves  and 
their  heirs  by  bonds  and  other  specialties,  not  confining  it  to  spe- 
cific legal  debts.     Now  here  the  plaintiff  is  as  meritorious  a 
creditor  as  if  he  had  advanced  his  money  on  the  security  of  a 
bond.     If  the  lands  had  descended,  there  is  no  doubt  that  the 
heir  would  have  been  liable  in  damages  for  the  breach  of  cove- 
nant :  nor  can  it  be  denied  that  the  devisee  would  have  been 
jointly  liable,  if  a  collateral  bond  had  been  given  by  the  testator 
for  the  performance  of  covenants;    and   yet  in  such  action 
damages  only  are  recovered.     But  the  legislature  could  never 
have  contemplated  these  distinctions  when  professing  to  give  a 
remedy  against  fraud.  Many  cases  have  been  ruled  to  be  within 
the  equity  w'hich  are  not  within  the  letter  of  statutes.     Co* 
Lit.  24.  h.  gives  the  rule  where  it  is  within  the  same  mischief: 
Plotcd.  59.  applies  it  to  statutes  made  for  the  redress  of  false 
covin,  and  to  give  a  speedier  remedy  to  right;  to  such  as  are  in 
adv^ancemcnt  of  justice,  and  beneficial  to  the  public  weal :  and 
by  Gooch's  case,  5  Rep.  60.  acts  made  in  prevention  or  suppres- 
sion of  fraud  ought  to  have  a  favourable  interpretation :  and 
that  was  applied  to  the  stat.  I'SElir:.  c.  5.  principally  because  it 
provides  generally,  as  the  act  in  question  does,  that  the  estate 
as  to  the  creditor  shall  be  void.   *So  the  stat.  4  Ed.  3.  c.  7.  en- 
titled, "  Executors  shall  have  an  action  of  trespass  for  a  wrong 
done  to  their  testator,"  reciting  that,  "in  times  past  executors 
had  not  had  actions  for  a  trespass  done  to  their  testators,  as  of 
goods  of  the  same  testators  carried  away  in  their  life,  and  so 
such  trespasi^es  have  hitherto  remained  unpunished,"  enacts,     [  133  ] 
"  that  the  executors  in  such  cases  shall  have  an  action  against 
the  trespassers  and  recover  damages,"  &c. :  yet  it  Avas  holden  (a) 
.  in   the  Excheciuer  Chamber  that  an  executor  shall  have  an 
action  upon  the  case  de  bonis  testatoris  come  to  the  hands  of 
another,  and  by  him  converted  to  his  own  use,  &c.  by  the 

(")  1  Lmi,  19  i. 
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[  134  ] 


iquity'ofthe  statute.  2dly^  The  allegation  that  the  testator  had 
no  heir,  (being  in  truth  a  natural  child,)  is  sufficient  to  warrant 
the  suing  the  devisee  alone :  and  so  Lord  Chancellor  Coivper 
thought  in  Gawler  v.  Wade,  (a)  though  he  held  that  the  heir, 
■where  there  was  one,  must  be  made  a  party,  notwithstanding 
he  had  no  real  assets  by  descent.  [^Lawrence  i .  May  it  not  be 
inferred  from  that  case,  that  Lord  Cowper  thought  if  there  had 
been  no  heir  it  would  have  been  a  reason  for  the  creditor's  going 
into  equity?] 

Votes,  in  reply,  referred  to  WestfaUng  v.  Westfalbig,  {h)  as  a 
case  where  a  construction  had  been  put  upon  this  statute ;  but 
Lord  Hardwickc  there  relied  on  the  ivo)hJs  being  sufficiently 
large  to  extend  the  remedy  of  the  statute  to  the  case  then  before 
him,  which  was  clearly  within  the  mischief  of  it,  and  therefore 
he  would  not  narrow  them. 

Lord  Ellenborough  C.  J.  The  grievance  now  complained 
of,  how  great  soever  it  may  be,  existed  at  common  law  down 
to  the  period  of  the  stat,  3  fV.  ^-  i^.;  by  Miiich  statute  the 
devisee  is,  for  the  first  time,  made  chargeable  jointly  with  the 
heir  for  the  -debts  of  his  testator  in  respect  of  lands  devised  to 
him.  I  agree  with  the  plaintiff's  counsel,  that  the  grievance 
recited  in  the  preamble  of  the  act  would  have  leil  one  to  suppose 
that  the  legislature  meant  to  have  given  a  larger  remedy  than 
the  action  of  debt.  For  it  recites,  &c.  and  by  s.  2.  it  says, 
that  all  wills,  &c.  shall  be  deemed  fraudulent  and  void  as 
against  such  creditors :  but  when  they  come  to  provide  the 
means  whereby  the  creditors  are  to  be  remedied,  they  are  more 
limited  than  the  grievance  recited.  For  «.  3.  says,  "/or  the 
means  that  such  creditors  may  be  enabled  to  recover  their  said 
debts,  that  in  the  eases  before  mentioned  every  such  creditors  shall 
have  their  or/ Jo)?,<f  of  debt  upon  the  said  bonds  and  specialties," 
&c.  If  it  had  only  said  that  they  should  have  their  actions, 
without  more,  there  would  have  been  ground  for  going  the 
length  of  the  argument  of  the  plaintiff's  counsel ;  but  the  legis- 
lature have  expressly  limited  the  means  of  recovery  by  such 
creditors  to  actions  of  debt.  Supposing  therefore  that  we  could 
go  to  the  extent  of  saying  that  an  averment  of  there  being  no  heir 
is  (Hjuivalcnt  to  joining  the  heir,  where  there  is  one,  in  the  ac- 
tion; suj)posing  we  could  get  over  that  difficulty  j  how  could 
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we,  construing-  a  comparatively  recent  act  of  parliament  where       1806. 

a  particular  remedy  is  given  by  action  of  debt  on  bonds  and  spe-       " ' 

cialties,  where  no  remedy  was  before,  extend  it  to  actions  of  auainst 
covenant?  It  is  said,  however,  that  the  statute  being  made  in  Knublev. 
advancement  of  justice  and  suppression  of  fraud,  ought  to  be 
extended  by  equitable  construction  to  meet  the  grievance  j  and 
the  construction  which  has  been  put  upon  the  stat.  4  Ed.  3.  c.  7- 
is  relied  on.  But  that,  it  must  be  remembered,  is  a  very  an- 
cient statute  passed  at  a  period  when  no  great  precision  of  lan- 
guage prevailed ;  and  the  body  of  the  act  does  not  speak  of 
actions  of  trespass,  though  the  instance  put  is  proper  for  such  an 
action  ;  but  it  speaks  of  actions /or  a  trespass  done  to  the  testa-  [  135  ] 
tor's  goods ;  and  it  enacts  that  executors  in  such  cases  shall  have 
a)i  action  agai?ist  the  trespassers ;  apparently  using  the  word  tres- 
pass as  meaning  a  wrong  done  generally,  and  the  trespass€7's  as 
wroDg-doers :  (a)  it  does  not  specify  the  nature  of  the  action. 
The  words  therefore  were  capable  of  letting  in  a  construction 
which  met  the  mischief  intended  to  be  redressed.  But  avc  can- 
not bring  within  the  equity  of  the  stat.  of  W.  ^  M.,  a  remedy 
which  the  legislature  have  almost,  as  one  may  say,  in  express 
terms  excluded ;  for  it  says  what  the  means  of  such  creditors 
recovering  their  said  debts  shall  be,  and  in  stating  those  means 
it  only  gives  the  action  of  debt.  To  extend  it  therefore  to  the 
action  of  covenant  would  be  to  legislate  and  not  to  construe  the 
act  of  the  legislature. 

Grose  J.  At  common  law  neither  debt  nor  covenant  lay 
against  the  devisee  :  but  the  legislature  have  given  a  remedy 
against  him  by  the  stat.  3  IV.  ^  M.;  that  remedy  however  is 
express,  and  is  confined  to  the  action  of  debt.  And  though  the 
word  specialties  be  used  as  well  as  bonds,  yet  construing  the  whole 
together  it  nuist  be  confined  to  such  specialties  on  which  the 
action  of  debt  lies.  And  whoever  looks  at  the  statute  attentively 
will  see  that  such  must  have  been  the  intention  of  the  legisla- 
ture: for  it  speaks  all  through  of  debts;  but  a  mere  breach  of 
covenant  cannot  be  considered  as  a  debt.  As  to  the  argument 
druM-n  from  the  construction  put  upon  the  stat.  4  Ed.  3.  my 
lord  has  given  a  clear  answer  to  it. 

L.vwiiKNCE  J.  This  is  an  attempt  to  extend  the  remedy 
given  by  tlie  stat.  3  JV.  &;  M.  against  devisees  to  another  form 

(rt)  Vide  Pa/Iocs  ca?o,  9  Bcp.  73.  a  &i  l>, 
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1806.       of  action  than  what  is  expressly  given  hy  that  act.    But  thotigh 
~  we  should  be  glad  to  give  the  statute  all  possible  effect  in  sup- 

against  pi'cssion  of  the  species  of  fraud  against  which  it  was  levelled  as 
Knvbley.  fjji'  as  it  yyiii  admit  of,  yet  it  will  not  admit  of  this  extension. 
For  in  the  very  preamble  it  speaks  of  the  practice  or  contrivance 
o{ debtors  to  defraud  their  creditors  of  their  just  debts  by  devising 
away  their  lands,  &c.  in  such  manner  as  such  creditors  have 
lost  their  said  debts ;  and  afterwards  it  proceeds  to  point  out  the 
means  whereby  such  creditors  may  be  enabled  to  recover  their 
said  debts :  and  then  enacts,  that  in  the  cases  before  mentioned 
every  such  creditor  shall  have  his  action  of  debt,  &c.  against  the 
heir  of  such  obligor  and  such  devisee  jointly.  All  through  it 
speaks  of  debts,  which  must  mean  existing  debts.  But  what  is 
this  ?  it  is  an  action  of  covenant  to  recover  damages  for  a  breach 
of  the  testator's  covenant  to  make  a  good  title  to  an  estate ;  and 
part  of  the  damages  sought  to  be  recovered  is  the  amount  of  the 
costs  and  expences  of  defending  an  ejectment  brought  against 
the  plaintiff  by  the  owner  of  the  estate  who  recovered  it ;  which 
never  could  be  considered  as  a  debt  due  from  the  testatot*  at  the 
time  of  his  death  within  the  meaning  of  the  act.  Then  as  to 
the  case  relied  on  upon  the  construction  of  the  stat.  4  Ed.  3. 
the  words  of  that  statute  are  very  loose  and  general,  and  not 
confined,  as  in  this  case,  to  any  particular  form  of  action. 
Besides,  in  construing  ancient  statutes  attention  is  alway  to  be 
paid  to  the  language  of  the  times.  It  speaks  of  a  trespass  as  of 
a  wrong  generally;  and  it  enacts,  that  the  executors  shall  have 
an  action,  not  saying  what  form  of  action,  against  the  trespassers, , 
meaning  tbereby  icrong  doers.  But  here  the  words  giving  the 
[  137  ]  form  of  action  are  very  precise;  and  we  cannot  extend  the 
remedy  to  any  other  form  of  action,  although  I  agree  that  it  is 
within  the  mischief. 

Le  Blanc  J.  I  agree  that  it  would  have  been  better  for  the 
legi-slature  to  have  extended  the  remedy  to  cases  like  the  pre- 
sent; but  I  doubt  whether  such  cases  were  within  their  con- 
templation at  the  time  of  passing  the  act;  and  they  are  achnitted 
not  to  be  within  the  letter  of  it.  The  legislature  seem  only  to 
have  contemplated  jicrsons  who  had  bound  themselves  in  certain 
sums  by  bonds  and  other  specialties,  which  they  considered  as 
debts;  and  they  gave  a  remedy  which  was  clearly  only  adapted 
to  sucli  bonds  and  specialties.  They  therefore  only  contem- 
plated what  were  debts  strictly  so  called,  and  did  not  mean 

to 
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to  extend  the  remedy  against  devisees  to  the  recovery  ofdamnges       1^06. 
fur  breaches  of  covenants  or  contracts  made  by  their  testators.       ~ 
If  then  we  were  to  bring  this  case,  which  is  clearly  not  withm      against 
the  words,  within  the  equity  of  the  statute,  we  should  be  giving    Knubley. 
it  a  construction  against  what  appears  to  have  been  within  the 
contemplation  of  the  legislature,  and  certainly  against  the  ex- 
press letter  of  the  act :  though  I  agree  that  it  would  have  been 
better  to  have  extended  the  remedy  to  the  general  mischief 
recited. 

Judgment  for  the  Defendant. 


[  138] 
Newton,  Assignee  of  Stelfox,  a  Banl^rupt,  Tuesday, 

against  Chantler.  *'««•  28th. 


*i3'^ 


IN  trover  for  certain  goods  and  stock  in  trade,  late  the  pro-  A  bill  of  sale 
perty  of  the  bankrupt,  which  was  tried  at  the  last  Summer  i^r^rej^jio".' 
Assizes  at  Chester,  a  verdict  was  found  for  the  Plaintiff  for  of  all  the 

300/.  subject  to  the  opinion  of  this  court  on  the   followina:  ^"'^f^^  H^  ^ 
•^  ^  =*  trader,  in 

case.  trust  to  sa- 

Stelfox,  being  a  malster  and  trader,  became  indebted  to  the  ^^^^^  ^'^  '■^^^^ 
Defendant,  a  banker  at  Nortliwich,  in  3001.  and  to  the  plaintiff  the  surplus 
in  690L  for  just  debts,  who  for  recovery  thereof  respectively  (|^  ^"y)  ^'^ . 
sued  out  bailable  process  against  SteJfox  in  Jane  1803.     The  an  act  of ' 
defendant's  writ  was  first  delivered  to  the  sheriff,  wlio  thereupon  ^>ankruptcy, 
arrested  S/<?Z/ba^  on  the  24th  of  J/me  1803.     Stelfox,  being  in  gifect  as  a 
custodv,  upon  that  arrest,  in  order  to  procure  his  release  agreed  conveyance, 
to  give  a  bill  of  sale  of  all  his  goods  and  stock  in  trade  to  the  de-  \^„  it  was 
fendant  for  securing  the  payment  of  his  debt,  who  then  de- g'^'^^i^  l^y  the 
clared  that   he    should  immediately  imt  the  same  in  force:  , '/^"^""^'x 

•       ^  UnGtl    (U  rest 

whereupon  a  bill  of  sale  on  the  said  24th  of  June  1803  was  "t  titc  unit  of 

made  and  executed  to  the  defendant  bv  Stelfox ;   bv  which  '^"  /?;"■'''.'"''"• 

•'       •'       "  credHor  tor  a 

reciting  that  Stelfox  was  justly  and  triiely  indebted  to  the  de- just  debt, 


fendant  in  .300/.  he,  for  the  better  and  more  s])eedv  raising  and  f"' 

_  '  I         .  f:)  Ijv  an  nn- 


and  followed 
bv  an  in 
paying  the  said  300/.  granted,  bargained,  and  sold  absolutely  mediate 

to  the  defendant  "  all  andsinij^ular  his  houseJiold  Q-oods  and  f.'irni-  ^'^'^"Sc."' 

"^  o  .'  po^?C^SK;n. 

There  was  another  writ  out  against  the  trader  at  the  lime,  and  he  knew  that  he  was 
in  insolvent  cucuinstances,  but  it  did  not  appear  that  these  tacts  were  known  to  the 
particular  creditor. 

H  2  ture 
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1806.  turcj  malt,  stock  in  trade,  and  effects  whatsoever,  then  remaining 
Newton  ^"^  being  in,  upon,  or  about  the  messuage  or  dwelling-house, 
against  malt-kiln,  and  premises,  which  he  then  inhabited  and  occupied, 
r  ^l^^Q^l*  ^^'^^^^^^  •"  Rudheath,  and  all  other  his  goods,  chattels  and  effects 
whatsoever,  in  whose  hands,  custody  or  possession  soever  the  same 
then  were  or  might  be  found,  and  all  /iw  estate,  right,  title,  and 
interest  of,  in,  and  to  the  same,  and  every  part  and  parcel 
thereof;  to  have  and  to  hold  all  and  singular  the  said  goods, 
malt,  chattels,  and  effects  whatsoever  thereby  before  granted, 
bargained  and  sold,  or  intended  so  to  be,  to  the  defendant,  as 
his  own  proper  goods,  &c.  for  ever;  to  the  intent  and  purpose 
that  the  defendant,  his  executors,  &c.  should  and  might  by 
sale  and  disposal  of  all  or  any  part  of  the  said  goods  and  pre- 
mises raise  the  said  sum  of  300/.  together  with  all  reasonable 
costs  and  charges  attending  the  sale  and  disposal  of  the  said 
goods,  &c.  and  render  and  restore  the  overplus  of  the  said  goods 
and  money  (if  any  be)  unto  him,  Stelfox,  his  executors  or  ad- 
ministrators." And  Stelfox  did  thereby  for  himself,  his  exe- 
cutors, &c.  warrant  the  sairl  goods,  &c.  to  the  defendant 
against  himself  {Stelfox)  his  executors  and  administrators,  and 
against  all  and  every  other  person  and  persons  whomsoever  :  of 
which  goods  and  chattels,  the  bill  of  sale  further  stated  that  he 
had  put  the  defendant  in  full  possession  by  delivery  of  a  knife  at 
the  sealing  and  delivering  of  those  presents.  The  defendant  on 
the  said  24th  o(  June  1803,  and  immediately  after  the  execu- 
tion of  the  bill  of  sale,  took  possession  by  virtue  of  the  bill  of 
sale  of  the  property  thereby  assigned,  being  the  property  men- 
tioned in  the  declaration,  and  without  loss  of  time  caused  the 
same  to  be  sold ;  and  the  proceeds  of  the  sale,  after  satisfying 
an  extent  before  that  time  duly  issued  at  the  suit  of  the  Crown 
against  Stelfox,  amounted  to  300/.  Stelfox  at  the  time  of  exe- 
cuting the  said  bill  of  sale  knew  that  he  was  in  insolvent  circum- 
stances ;  but  he  had  not  then  committed  any  act  of  bankruptcy. 
[  140  ]  On  the  Gth  oi  July  1803  a  commission  of  bankrupt  duly  issued 
against  Stelfox  on  the  petition  of  the  plaintiff,  under  which  he 
was  declared  a  bankru{)t;  the  connnissioncrs  being  of  opinion 
that  the  execution  of  the  bill  of  sale  to  the  defendant  was  an  act 
of  bankruptcy ;  and  the  plaintiff  being  duly  chosen  assignee,  an 
assiginnent  was  duly  executed  to  him  of  the  personal  estate  and 
effects  of  the  bankrupt.    The  question  was,  Whether  the  j)Iain- 

tiff 
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tiff  were  entitled  to  recover?  If  he  were,  the  verdict  was  to       1806. 
stand  :  if  not,  a  nonsuit  was  to  be  entered.  N~"vton 

Michardsmi  for  the  plaintiff.    The  question  is,  whether  a  bill      against 
of  sale  executed  by  a  trader  of  all  his  effects  to  a  particular  Chantler. 
creditor  to  satisfy  his  debt,  rendering  the  surplus  (if  any)  back 
to  the  trader  himself,  is  not  an  act  of  bankruptcy  ?    The  stat. 
I  Jac.  I.  c.  15.  s.  2.  enacts,  that  every  trader  who  shall  "  make 
any  fraudulent  grant  or  conveyance  of  his  lands,  goods,  &c.  to 
the  intent  or  whereby  his  creditors  may  be  defeated  or  delayed  for 
the  recovery  of  their  just  debts,  shall  be  adjudged  a  bankrupt." 
In  the  construction  of  which  the  fraud  spoken  of  has  not  been 
confined  to  moral  fraud,  but  any  conveyance  is  a  fraud  within 
the  meaning  of  the  act,  which  necessarily  defeats  or  contravenes 
the  great  object  of  the  bankrupt  laws ;  which  is,  that  when  a 
trader's  affairs  come  to  a  stop,  he  shall  not  carve  out  his  whole 
estate  to  a  particular  creditor,  but  it  shall  be  devested  out  of  his 
management,  and  placed  in  the  hands  of  trustees  appointed  by 
statute,  for  the  purpose  of  being  distributed  ecpially  amongst 
all  the  creditors.    Now  a  conveyance  of  all  a  trader's  property 
must  necessarily  break  up  his  trade,  and  delay  all  the  rest  of  his 
creditors  till  the  particular  creditor  is  satisfied;  and  if  he  be  in-    [  141  ] 
solvent,  it  must  necessarily  defeat  them.    The  cases  of  Miles  v. 
Williams,  (a)  Worscley  v.  De  Mattos,  (b)  Wilson  v.  Day,  (c)  Al- 
derson  v.  Temple,  (d)  Law  v.  Skin7icr,  (e)  Hust  v.  Cooper,  (/)  and 
Butcher  v.  Easto,  {g)  are  all  full  to  this  purpose,  and  the  latter 
is  strongly  in  point  to  this  case.    For  though  Revett  the  trader 
was  not  arrested  at  the  suit  of  Easto,  but  of  another  person,  yet 
the  bill  of  sale  was  given  to  Easto  as  a  security  for  his  bailing 
Revett,  then  in  custody  under  that  process  :  and  it  cannot  make 
any  material  difference  to  whom  the  security  be  given,  as  in 
either  case  it  is  equally  given  by  the  trader  under  the  compul- 
sion of  legal  process,  and  in  order  to  free  himself  from  arrest. 
In  Cox  V.  Morgan^  {h)  it  was  indeed  determined  by  two  Judges 
against  one  in  C.  B.  that  a  payment  of  a  bill  of  ex'change  to  a 
creditor,    made  under  an  arrest,  was  j)rotccted   by  the  stat. 
\{y  Geo.  2.  c.  32.  as  a  payment  "  in  the  usual  and  ordinarj/  course 
of  trade  and  dealing,"  the  creditor  not  knowing  that  the  debtor 
had  committed  a  previous  act  of  bankrui)tcy,  or  that  he  was 

(a)   1  r.  Hots.  '251.  (/-)   1  Burr.  476.  {c)  '>  Burr.  8:'7, 

((/)  4  Jinrr.  2233.  (c)  2  Blue.  996.  (j')  Corcp.  G29. 

ig)  Doug.  29o.  {Ii)  2  Bos.  t^-  Full.  398. 

even 
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1806  even  in  insolvent  circumstauces.    But  at  any  rate  this  is  very 

Newton  distinguishable  from  that  case,  for  a  bill  of  sale  of  all  a  trader's 

against  effccts  can  in  no  respect  be  considered  as  a  payment  within 

Chantler.  that  act. 

J.  Clarke,  contra,  admitted  that  the  present  question  turned 
upon  the  constmction  of  the  stat.  1  Jac.  1.  c.  15.  s.  2.  the 
material  word  of  which  is  the  word  fraudulent :  but  in  order  to 
ascertain  whether  any  particular  grant  or  conveyance  he  fraudu- 
lent or  not,  the  court  must  look  to  the  circumstances  before  and 
[  142  ]  accompanying  the  deed,  and  cannot  collect  it  from  the  inspec- 
tion of  the  deed  itself.  In  JVorseley  v.  De  Mattos,  (a)  Lord 
Mansfield  considered  the  deed  itself  as  equivocal  and  indifferent 
upon  the  face  of  it,  and  he  looked  only  to  the  extraneous  cir- 
cumstances to  decide  whether  or  not  it  were  fraudulent.  Now 
here  no  moral  fraud  can  be  imputed  to  the  transaction  :  the  debt 
honk  fide  due  to  the  defendant  from  Stelfox  was  300/.;  the 
goods  conveyed,  after  satisfying  the  extent  of  the  crown,  were 
worth  no  more ;  the  defendant  declared  before  the  execution  of 
the  bill  of  sale  that  he  should  immediately  put  it  in  force,  and 
he  did  so  as  soon  as  it  was  executed.  In  Wilson  v.  Daij  (b)  the 
principal  stress  was  laid  on  the  circumstance  that  there  was  no 
alteration  of  the  possession  after  the  execution  of  the  deed  con- 
veying away  the  trader's  property,  which  was  considered  as  a 
badge  of  fraud ;  and  so  it  was  in  Law  v.  Skin7ier.  (c)  In 
Butcher  v,  Easto  (d)  the  security  was  not  given  to  the  creditor 
who  made  the  arrest ;  and  Lord  Mansfield  laid  stress  on  this, 
that  the  trader  must  have  contemplated  at  the  very  time  the  act 
of  bankruptcy  which  he  committed  within  twenty-four  hours 
afterwards.  And  Compton  v.  Bedford  (e)  also  went  on  that 
ground.  As  to  the  bill  of  sale  sweeping  aAvay  the  Avliole  pro- 
perty of  the  trader,  the  same  effect  would  have  been  produced 
if  the  defendant's  suit  had  proceeded  to  judgment  and  execu- 
tion, to  which  no  objection  could  have  been  made  :  and  it  would 
be  absurd  that  the  resistance  of  a  trader  to  a  just  suit  should 
give  the  creditor  an  advantage. 

Ilichardson,  in  reply,  insisted  that  the  very  bill  of  sale  itself, 

indc^jicndcnt  of  any  collateral  circumstances,  was  a  fraud  upon 

[  143  ]     the  bankrupt  laws;  but  if  any  such  AA'cre  wanting  it  would  be 

(".)   1  Burr.  int.  (/-)  2  Biirr.i^QT.  (<)  2  BldC  906. 

(<l)   DouL l.2'?\.  (<■  j    1  Blue.  V> 0 'v' . 

found 
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found  in  the  fact  stated  that  Stelfox  knew  at  the  tunc  of  giving       1806. 

the  bill  of  sale  that  he  was  in  insolvent  circumstances,  and     „ 

'  Newton 

therefore  he  must  have  intended  to  give  the  defendant  a  pre-  against 
ference  over  his  other  creditors.  The  defendant  likewise  must  Chantler. 
have  known  that  by  taking  such  a  bill  of  sale  the  insolvency  of 
the  debtor  must  necessarily  ensue,  as  he  could  no  longer  carry 
on  his  trade.  There  is  no  necessity  for  fraud  in  fact ;  for  in 
fVllson  V.  Day  (a)  Lord  Mansfield  considered  the  deed  to  be 
very  fair  as  betvveen  the  parties ;  and  fraudulent  and  void  only 
as  it  tended  to  defeat  the  system  of  the  bankrupt  laws. 

Lord  Ellenborough  C.  J.  This  question  arises  upon  the 
validity  of  a  deed  of  sale  of  all  his  goods  and  stock  in  trade 
made  by  a  trader  under  arrest  at  the  suit  of  the  vendee,  there 
being  then  another  writ  out  against  him  at  the  suit  of  another 
creditor.  The  trader  was  in  insolvent  circumstances,  and 
known  to  himself  to  be  so  at  the  time.  Now  the  execution  of 
such  a  bill  of  sale,  under  these  circumstances,  has  in  all  the 
cases  been  considered,  primd  facie  at  least,  as  fraudulent ;  and 
it  is  incumbent  on  the  party  who  sets  it  up  to  shew  something 
to  rebut  that  presumption.  As  a  general  proposition  it  cannot 
be  disputed  that  a  conveyance  by  deed  by  a  trader  of  all  his 
property  to  a  particular  creditor  in  prejudice  to  the  rest  is  an 
act  of  bankruptcy.  Every  man  must  be  taken  to  contemplate 
the  ordinary  consequences  of  his  own  act  at  the  time  of  the  act 
done.  Here  the  necessary  effect  of  the  act  done  was  to  turn 
round  all  his  other  creditors,  and  prevent  them  from  pursuing 
their  present  ordinary  remedy  against  him  for  the  payment  of  [  ]44 
their  demands,  leaving  them  only  to  look  to  him  for  the  future 
surplus,  if  any.  Being  insolvent  within  his  owji  knowledge  at 
the  time,  and  two  writs  out  against  him,  he  must  have  con- 
templated bankruptcy  by  means  of  arrest  and  lying  in  gaol  two 
months ;  and  under  these  circumstances  he  gives  the  bill  of  sale 
to  one  of  his  creditors,  conveying  all  his  projjcrty.  Must  he 
not  then  have  contemplated  the  necessary  consequence  of  his 
own  act?  And  as  such  an  act  must  have  the  effect  of  defeating 
or  delaying  all  his  other  creditors,  by  stripping  him  of  ail  he 
had  and  disabling  him  from  carrying  on  his  trade,  must  I  not 
deduce  tlic  inference  from  it  that  he  meant  to  defraud  all  his 
other  creditors.     This  then  constitutes  an  act  of  baukru{)tcy, 

{(t)  2  Burr.  830. 

and 
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1806.       and  cannot  be  distinguished  in  principle  from  the  case  of  Butcher 

^j  V.  Easto.  where  the  same  thinar  was  done  in  effect :  for  the  bill 

Newton  '  ^ 

against      of  salc  was  there  given  under  the  pressure  of  legal  process, 

Chantler.  though  not  at  the  suit  of  Easto,  who  redeemed  the  trader  from 

the  arrest  of  another  creditor  by  becoming  bail  for  him.    This 

is  not  like  a  partial  conveyance  only  of  a  trader's  property, 

which  is  open  to  a  different  consideration. 

Grose  J.  When  a  trader  disposes  of  all  his  property  to  a 
particular  creditor,  it  must  necessarily  defeat  all  his  other 
creditors  of  recovering  their  just  debts :  the  law  therefore 
considers  the  deed  as  fi'audulent  and  void.  This  is  distinguish- 
able from  cases  where  he  conveys  only  a  part  of  his  property. 

Lawrence  J.  As  the  necessary  consequence  of  this  deed 
of  conveyance  was  to  take  the  whole  effects  of  the  trader,  Avhich 
[L  H5  J  tijg  ijj^y  jcjyg  gjjyji  |jg  dlstributcd  equally  amongst  all  the  credi- 
tors, and  to  give  them  to  a  particular  creditor,  this  within  all 
the  cases  is  an  act  of  bankruptcy:  and  it  is  not  less  the  grant 
or  conveyance  of  the  bankrupt  to  the  prejudice  of  his  other 
creditors,  because  at  the  time  he  made  it  he  was  under  arrest 
at  the  suit  of  the  defendant. 

Le  Blanc  J.  The  principle  of  all  cases  is,  that  if  the  con- 
veyance to  a  particular  creditor  necessarily  prevent  the  pro- 
perty of  the  trader  from  being  distributed  as  the  law  requires 
in  cases  of  bankiTiptcy,  that  is  itself  an  act  of  bankruptcy.  But 
this  is  attempted  to  be  distinguished  from  the  general  case, 
upon  the  ground  that  the  security  was  given  to  the  particular 
creditor  at  a  time  when  he  held  the  trader  under  arrest.  But 
I  cannot  distinguish  this  in  principle  from  Butcher  v.  Easto. 
There  the  security  was  given  by  the  trader  when  under  arrest^ 
and  though  not  to  the  particular  crc'iitor  who  had  arrested 
liim,  yet  to  another  creditor  by  whose  means  he  was  liberated, 
and  who  on  that  condition  became  bail  for  him.  And  that, 
having  been  determined  to  be  an  act  of  bankruptcy,  docs  away 
the  only  distinction  which  is  pretended  between  this  and  the 
general  class  of  cases  where  a  conveyance  of  all  a  trader's 
effects  to  a  particular  creditor  has  been  uniformly  holdcn  to  be 
an  act  of  bankruptcy. 

Postea  to  the  Plaintiff. 
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1806. 

The  King  against  Woodcock.  JTf  29u7' 

A  Conviction  on  the  malt  act,  42  Geo.  3.  c.  38.  s.  30.  stated  Where  a  pe- 
that  OH  the29th  of  May  IS05  an  information  was  exhibited  "^^^  ^'/"J,  J"^ 
before^.  5.  and  C,  three  justices  of  the  peace  in  and  for  the  fore  justices 

county  of  Suffolk,  by  R.  P.  officer  of  excise,  who  informed  the  ^(  J'9''^^^ 

.■•.,,.,',  .  TT  •       1  .,  within  a  cer- 

said  justices  that  tlic  detennant  M-as  a  maltster  atii.  m  the  said  tain  time 

county,  "  and  so  beinff  there  such  maltster,  he,  the  defendant,  ^^^i"  ^^^^ 

•  7  •  '    J  7  7  •  c^i^  7    /•  n  *  onence  com- 

ivitlun  three  months  now  last  past,  viz.  on  the  22d  of  May  now  last  mitted,  upon 

past,  at  H.  aforesaid,  did  wet  certain  corn  of  him  the  defendant  ^  conviction 

then  and  there  making  into  malt,  in  a  certain  stage  of  opera-  offence  re- 

tion,  (and  so  set  out  an  offence  within  that  act),  (a)  contrary  turned  by 

to  the  form  of  the  statute ;  for  which  the  defendant  hath  for-  hito"^^"^)? 

feitcd  200L"  &c.     The  conviction  then  set  out  the  summons  to  it  ought  to 

the  defendant  to  appear,  the  evidence,  and  other  proceedings,  the^face^of 

and  concluded  with  the  adjudication  of  conviction.     But  in  the  evic'ence 

setting  out  the  evidence  of  the  offence  it  was  only  stated  that  stated  in  such 

^  J  conviction 

the  witness  deposed  "  that  the   defendant  at  the  time  of  the  that  the  pro- 
committing  the  offence  mentioned  in  the  said  information  was  a  ?^cution  was 

^  in  time  ;  and 

maltster  at//.  &c.     That  the  witness  o;«  the  22d  o/May  (not  if  the  witness 

stating  in  what  vear)  went  to  the  defendant's  malt-house  at//,  l^e  only  stated 

c  •  t        ^         '  1       r         ^       a  r  i       i  •  •        ,    to  have  iiien- 

aroresaul,  where  he  lound  a  floor  or  malt  then  in  operation,    tioncd  the 

&c.  (and  so  iiroceeded  to  state  the  fact  of  the  offence.)  month  in 

^17  1  ,  .  .  .  11         1.1  which  the 

Aiaerson,  amongst  other  tlungs,  objected  that  the  evidence,  offence  was 

as  set  forth,  did  not  shew  an  offence  committed  within  the  committed, 

..  ,.     .,     1  .'       ,1  ^.  rri         1  .    1  omillinir  the 

time  limited  tor  the  prosecution,     lo  which  yg^^,    *„j 

*Fr€ere,  in  support  of  the  conviction,  answered,  that  it  was  'here  be  no 
expressly  so  stated  in  the  information,  to  which  the  evidence  ference  to^" 
must  be  taken  to  refer  5  and  that  unless  the  justices  had  been  connect  it 
satisfied  that  the  witness  was  speaking  of  the  22d  of  May  1805,  date/tlfe^'"^ 
they  would  not  have  convicted  the  defendant :  and  this  was  a  omission  can- 
conclusion  of  fact  which   it  was  competent  for  them  to  draw  pHed^ehht'r 
from  the  evidence  stated.     But  by  by  reference 

Lord  Ellmn  BOROUGH  C.  J.     The  evidence  ought  to  appear^?  ^^^  offence 

^11  cliarged  m 

to  support  the  information,  and  the  justices  should  either  have  the  informa- 
tion, or  by 
presumption  arising  from  the  justices  having  convicted  the  defendant. 

*r   147  1 

{(i)  ^  idc  Bex  V,  Skonc,  G  East,  511.  "  ■* 

Stated 


Woodcock. 
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1806.        stated  the  evidence  of  the  witness  to  be  that  the  offence  was 
rj<C~^       committed  on  the  22d  of  May  1805,  if  they  really  so  imder- 
agninst      stood  the  witness  to  mean :  or  if  they  had  any  doubt  of  that, 
they  shoiikl  have  enquired  of  him  more  particularly  as  to  the 
date  of  the  fact.   But  here  the  date  of  the  year  neither  appears 
expressly  by  the  evidence,  nor  by  any  words  of  reference  to  any 
other  date  which  is  certain.  And  if  they  have  done  their  busi- 
ness slovenly,  we  cannot  supply  their  omission.     As  it  stands 
on  the  conviction,  the  offence  does  not  appear  to  have  been 
committed  within  three  months  before  the  prosecution  com- 
menced, which  is  necessary  to  give  them  cognizance  of  it. 
The  other  Judges  concurring  on  this  ground, 

Conviction  quashed. 


^''"^"y^  *ScHOLKY  and  Domville  against  Mearns. 

Jan.  31st.  * 


Toa  (lel)t  on  rTlHE  Plaintiffs  declared  in  debt  on  a  bail-bond  to  them  as 
a  bail-bond, 


Ti 
^^  ,^  „„  sheriff  of  Middlesex,  in  40/.  The  plea,  after  craving  oyer 

plea  that  the  q(  i]^^  bond  and  condition,  (which  was  for  the  appearance  of 
brought  by  the  Defendant  in  B.  II.  on  Wednesday  next  after  15  days  of 
the  sheriff  for  Easter,  to  answer  G.  Loveday  in  a  plea  of  trespass,  and  also  to 
of  and  as  ^  bill  against  the  defendant  for  50/.  on  promises^  &c.)  stated 
trustee  lor  that  the  defendant  ought  not  to  be  charged,  &c. ;  because 
ofticer^who^  the  action  was  brought  and  prosecuted  by  the  i)laintifis  for  the 
arrested  the    i(se  and  benefit  of  one  J.  Simi)Son,  and  as  trustee  for  law,  and  not 

defendant,  for  their  own  use  or  benefit :  and  that  before  the  making  of 
and  to  whom  '  ^  __  ^ 

tht;  defend-    the  bail-bond,  viz.  on  the   29tli  of  Mareh   1805,  at,  &c.  the 

ant  paid  the 

debt  and  costss,  &c.  after  the  return  day,  but  before  the  sheriff'  irax  ruled  fo  return  the  writ; 
and  who  accepted  tlic  money  so  paid  by  the  defendant  in  full  sdlisfacUon  and  di^^clidr^c  <f 
the  bail-hond  tind  fees,  &c.  and  that  if  any  damage  were  afterwards  incurred  for  defaidt  of 
the  defendant's  appearance  accuv(fmg  to  the  {oudition  of  llie  bond,  it  was  occasioned  by 
the  default  of  such  sheriff's  oificer  in  not  paying  over  the  dcl)t  and  costs  to  the  plaintiff  in 
the  original  action,  which  would  have  been  accepted  by  such  plalniiif,  Ike. :  for  it  docs  not 
thereby  appear  that  the  shrriff  s  oOicer  had  eilher  a  le<i(d  or  an  ei/uifable  interest  (even  sup- 
posing the  latter  woidd  luise  sufliccd,)  in  the  bond  at  the  lime  of  the  auppo-ied  salisfuelion 
received  by  such  ofliccr;  and  supposing  that  accord  and  satisfaction  coidd  be  pleaded  to 
such  a  bond,  not  for  luoiuv/  but  for  a  eolluteml  aet ;  and  svipposing  that  it  could  be  so 
pleaded  nfler  the  dav  stipulated  for  performance  of  the  act. 
[  118  ]  '  defendant 
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defendant  was  arrested  by  the  said  J.  Simpson,  one  of  the  baUiffs  1806. 
of  the  plaintiffs  a?  sheriff  of  Middlesex,  by  virtue  of  a  bill  of  gj^^gy 
Middlesex,  before  issued  ovit  of  B.  R.  at  the  suit  of  the  said  and  Another 
Loveday  against  the  defendant,  and  returnable  on  Wednesday  |^^'f"J[^g^ 
next  after  15  days  of  Easter  then  next,  and  which  precept  was 
indorsed  for  bail  for  201.  and  by  virtue  of  a  certain  warrant  of 
the  said  sheriff  for  executing  the  said  precept,  and  directed  to 
the  said  /.  Simpson,  as  one  of  his  bailiffs,  and  which  was  also 
indorsed  _for  bail  for  20/.  That  the  defendant,  being  so  ar- 
rested, gave  the  bail-bond  in  question,  conditioned  for  his 
appearance  according  to  the  tenor  of  the  said  precept ;  and  that 
having  been  so  arrested  by  the  said  J.  Simpson,  as  such  bailiff 
of  the  said  sheriff,  the  defendant  afterwards  and  before  the 
return  of  the  said  precept,  viz.  on  the  said  29th  of  March  [  149  ] 
1805,  at,  &c.  paid  to  the  said  J.  Simpson  22/.  for  the  debt  and 
costs  in  the  action  by  G.  Loveday  against  him,  and  for  the  fees 
and  expences  of  the  arrest,  bail-bond,  and  other  charges ;  and 
that  afterwards  and  before  the  return  of  any  rule  of  the  Court 
of  B.  R.  upon  the  sheriff  to  return  the  writ,  and  before  the 
commencement  of  this  suit,  viz.  on  the  2d  of  May  1805,  the 
defendant  paid  to  J.  Simpson,  as  such  bailiff,  &c.  the  further 
sum  of  5/.  for  the  debt  and  costs  in  the  said  action,  and  for  the 
fees,  expences,  and  charges  of  the  arrest,  bail-bond,  and  da- 
mages, &c.  making  in  the  whole  2//.  which  sum  was  at  the 
time  the  same  was  so  paid  fully  sufficient  to  pay  and  satisfy  the 
said  G.  Loveday,  the  plaintiff  in  the  said  suit,  the  debt  and 
costs,  &c.  and  fees,  costs,  and  expences  of  the  said  arrest,  &c. 
and  all  proceedings  had  thereon,  &c.;  and  which  sum  of  271. 
so  paid  in  manner  aforesaid,  the  said  J.  Simpson,  then  and  there 
accepted  of  and  from  the  defendant  in  full  satisfaction  and  dbi- 
cliarge  of  the  bail-bond,  and  of  all  damages  and  cause  of  action  in 
respect  thereof:  And  that  if  any  (hunagc  or  cxpcnce  has  accrued  or 
been  incurred  by  reason  of  the  defendant's  not  ai)pearing  in  the 
said  court,  &c.  according  to  the  condition  of  the  bail-bond, 
and  the  exigency  and  tenor  of  the  said  precept,  subsequent  to 
the  payment  of  the  said  27/.,  the  same  was  occasioned  by  the  de- 
fault of  the  said:  J.  Simpson,  not  pai/ivg  over  to  the  plaintiff  hi 
the  actio)!,  or  his  attorney,  the  amount  of  the  debt  and  costs  which 
would  have  been  taken  and  accepted  bi/  the  said  plaintiff  or  his  said 
(tltoriiei/,  and  sufficient  to  pay  which,  over  and  besides  such  fees, 
expences,  cuid  cliargcs  as  aforesaid,  had  been  so  paid  by  the  defend- 
ant 
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1806.      ant  to  the  said  J.  Simpson  as  aforesaid,  &c.    To  this  there  was 

_  a  demurrer,  assigning  for  special  causes,  that  no  competent 

and  Another  discharge  by  the  plaintiffs  of  the  bail-bond*'  or  condition  thereof, 

against      jjqj.  ^^y  legal  satisfaction  of  the  same  to  them  is  stated  in  the 

Me^rns.       ,  „^,      .    .  ,       ,       ,  ,         .  , 

*  [  150  1   pl^^'     A  hat  it  IS  not  thereby  shewn  at  what  tmie  or  phice,  or 

under  what  circumstances  the  plaintifTs  became  or  were  trustees 
for  J.  Simpson,  or  where  or  in  what  manner  J.  Simpson  became 
entitled  to  any  benefit  from  the  bail-bond ;  and  that  it  is  not 
alleged  that  he  had  any  beneficial  or  other  interest  in  the  same  at 
the  time  of  his  acceptance  of  the  money  supposed  by  the  plea 
to  have  been  paid  to  him  in  satisfaction  and  discharge  thereof. 
And  that  if  even  J.  S.  were  at  that  time  interested  in  such  bail- 
bond  no  sufficient  discharge  thereof  by  him  or  satisfaction  of 
the  same  to  him  in  law  is  shewn,  &c.     Joinder  in  demurrer. 

Marryat  in  support  of  the  demurrer.  Lst,  This  is  not  a 
bond  for  the  payment  of  money,  but  for  the  doing  a  collateral 
act  on  a  certain  day,  which  bond  became  forfeited,  because  the 
time  passed  without  the  defendant  having  done  the  act.  And  a 
bond  for  doing  a  collateral  act  can  only  be  discharged  by  deed 
or  by  performance :  though  if  the  bond  be  for  money,  then  by 
accord  before  the  day  any  thing  else  may  be  received  in  satisfac- 
tion. This  distinction  is  fully  established  in  Peytoe's  case,  (a) 
Anon.  Di/.  1.  and  Preston  v.  Christmas,  (b)  2dly,  Supposing 
the  defendant  could  plead  satisfaction  before  the  breach,  yet  satis- 
faction afterwards  cannot  be  pleaded.  Cro.  KHz.  46.  Now 
here  it  is  only  alleged  that  the  two  payments  combined  amounted 
to  satisfaction,  one  of  which  appears  to  have  been  made  after 
the  return  of  the  writ.  Before  the  stat.  4  Ann.  c.  16.  s.  12. 
payment  after  the  day  of  the  principal  and  interest  due  by  the 
condition  of  the  bond  could  not  be  })lea(lcd  in  bar  to  the  action. 
[  151  J  3(lly,  This  is  not  pleaded  as  accord  and  satisfaction,  or  even 
agreement  for  satisfaction  with  the  sheriff,  to  whom  the  bond 
is  given,  but  with  Simpson,  the  bailiff;  who  docs  not  aj)pear  to 
have  had  any  original  interest  in  the  bond,  nor  does  it  appear 
that  the  plaintiffs  were  trustees  for  him  when  it  was  uiven,  but 
oidy  that  the  action  is  noic  l)rought  for  his  l)enefit.  But  if 
Simpson  could  not  have  released  the  bond,  it  is  clear  that  he 
cuuld  not  accej)!  satisfaction  for  it.  And  that  he  cotdd  not 
have  released  the  bond,  though  given  for  his  use,  Avas  decided  in 

{u)  0  Rrp.  77.  b.  (/')  2  Wils.  87.    \ide  Rogers  v.  Fa>/nc,  ib.  370. 
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Offty  V.  Warde  (a)  and  Scudamore  v.  Vandenstene.  (b)     And  he       1806. 
observed  that  no  injustice  could  ensue  here,  as  the  Court  exer-     , 

^CHOI FY 

cised  an  equitable  summary  jurisdiction  over  their  officers  in  and  Another 
these  cases,  in  directing  bail-bonds  to  be  delivered  up  to  be  can-    -."^"'""^ 
celled  if  the  bail  were  entitled  to  relief:  but  this  was  an  attempt, 
as  was  said  by  Buller  J.  in  Donnely  v.  Dunn,  (c)  to  set  up  as  a 
legal  defence  that  which  rather  belonged  to  what  might  be 
called  the  equity  side  of  the  court. 

Espinasse,  contra.     The  plaintiffs,  by  the  demurrer,  admit 
that  the  action  is  brought  by  them  as  trustee  for  their  bailiff 
and  for  his  use ;  and  then  the  case  oi  Bottomley  v.  Brook  (d)  is 
in  point  to  shew  that  a  plea  to  an  action  on  a  bond,  that  it 
was  given  to  the  plaintiff  in  trust  for  another,  so  as  to  let  the  de- 
fendant into  a  defence  which  he  had  against  the  cestui  que  trust, 
is  good,  and  the  same  case  shews  that  it  is  not  necessary  to  set 
forth  how  the  plaintiffs  are  trustees ;  for  the  plea  there  was 
general.    Besides,  a  party  is  not  supposed  to  be  cognizant  of  his 
adversary's  title  in  all  particulars :  therefore  in  covenant  against 
an  assignee,  it  is  always  sufficient  for  the  plaintiff  to  declare  that    '[  152  ] 
the  premises  came  to  the  defendant  by  assignmoit,  without  shew- 
ing how.    The  plea  then  states  further,  that  the  defendant  was 
arrested  under  a  writ  directed  to  the  plaintiffs  as  sheriff,  and  a 
■warrant  made  by  them  to  the  officer,  for  whom  it  is  averred 
that  they  are  suing  as  trustees ;  and  that  before  the  sheriff  was 
ruled  to  return  the  writ,  and  consequently  (by  adverting  to  the 
law  and  practice  of  the  Court,  of  which  the  Court  now  will  take 
notice)  before  the  sheriff  had  become  liable  to  the  plaintiff  in 
the  original    action,    the  whole    debt,    costs,    and   expences, 
amounting  to  27/.,  were  paid  to  the  plaintiff's  own  officer; 
Avhich  Sinn  was  accepted  by  such  officer  in  lull  satisfaction  of 
the  original  plaintiff's  demand,  and  in  discharge  of  the  bail- 
bond  ;  and  that  if  any  subsecpicut  loss  accrued  by  reason  of  tlie 
defendant's  non-appearance,  it  was  occasioned  by  the  bailiff's 
own  default,  as  trustee  for  whom  the  plaintiffs  are  admitted 
])y  the  dcninrrer  to  sue.     In  many  instances  the  Court  takes 
notices  of  shcrill's'  oHicers  as  servants  fur  wliose  acts  tiie  sheriff 
is  answerable  in  the  execution  of  his  duty,   and  of  wliom  he 
takes  security.     The  Court  will  also  take  notice  that  the  real 

(«)   1  Lev.  -23.3.  (/')  2  Inst.  673.  (c)  2  Bos.  ^-  Pull.  47. 

{d)  .M.  2i  Cto.  3.  C,  B.  cilcj  in  W  imh  y.Kichi/,  1  2\-m  lip.  021. 

object 
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1806.      object  of  a  bail-bond  is  to  indemnify  the  sheriff  against  tbe 
^ payment  of  the  i)iaintiff's  debt  in  case  the  defendant  does  not 

^f  HOI  FY         ■■■      •  * 

and  Another  appear  at  the  return  of  the  writ;  which  by  the  practice  of  the 
agaimt  Court  is  extended  to  a  future  day,  before  which  the  satisfac- 
tion  was  accepted :  and  it  is  clear  that  the  acceptance  of  a  lesser 
sum  be/ore  (a)  the  day  is  a  good  satisfaction  of  a  bond,  which 
this  must  in  substance  be  taken  to  have  been. 
[  153  ]  Marryat  said,  that  the  cases  of  Bottomley  v.  Brook,  and  Rudge 
V.  Birch,  {b)  had  been  since  over-ruled  in  a  case  of  Lane  v. 
Chandler  in  the  Exchequer. 

Lord  Ellknborough  C.  J.  If  we  were  to  take  notice  of 
such  a  defence  as  this,  there  would  be  an  end  at  once  of  the 
simplicity  of  the  common  law,  and  of  all  the  distinctions  be- 
tween law  and  equity.  Is  it  not  decisive  in  this  case  that  the 
officer  could  not  have  released  the  bond ;  and  if  he  could  not 
release,  how  could  he  accept  any  thing  in  satifaction  of  it  ? 
The  remedy  must  be  sought  in  another  way.  The  statute  (c) 
which  makes  bail-bonds  assignable  to  the  plaintiff  in  the  action 
would  have  been  unnecessary  if  before  that  the  bond  was  gene- 
rally assignable  at  law.  This  is  not  brought  within  any  of  the 
cases ;  for  in  those  which  have  been  referred  to  it  was  at  least 
alleged  that  the  bond  was  originally  given  in  trust  for  the  party 
against  whom  the  cross-demand  was  set  up;  but  it  is  not 
alleged  here  that  the  bond  was  originally  given  to  the  sheriff  in 
trust  for  the  officer  by  whom  satisfaction  is  averred  to  have  been 
received,  nor  does  it  appear  how  he  afterwards  came  to  have 
any  equitable  interest  in  it.  But  supposingthat  the  circumstances 
disclosed  could  have  operated  as  satisfaction  of  the  bond  to  the 
sheriff,  then  the  plea  is  ill  conceived,  for  it  should  have  been 
pleaded  as  satisfaction  to  the  sheriff.  So  that  in  no  view  of  the 
case  can  the  plea  be  sustained. 

Lawkknce  J.  (d)  declared  himself  of  the  same  opinion,  and 
animadverted  upon  the  ex{)eriment  made  in  this  case,of  ])leading 
r  154  ]  J^i^tter  as  a  defence  at  law,  which,  as  was  observed  by  Mr. 
Justice  Bullcr  in  the  case  mentioned,  was  nothing  more  than 
the  equitable  practice  of  the  Court  in  exercising  a  summary 
jurisdiction  over  its  officers. 

Lk  Blanc  J.     This  does  not  come  within  any  of  the  cases 

(a)    I'l/itii  I's  Cd^i:,   .')  fliji.  117. 

(6)   M.  2j  (}to.  3.  B.  li,  cited  also  in  1  Tliiii  Rep.  GQ2. 

(r^  4  Arm.  c.  16.  «.  20,  {(I)  Grose  J.  was  absent. 

which 
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which  have  been  determined ;  for  it  docs  not  appear  that  the  1806. 

officer  had  even  any  equitable  interest  in  the  bond  at  the  time  „  . 

•'      ^  1  r  •  Scholey 

of  the  supposed  satisfaction  made  to  him  in  discharge  of  it.      and  Another 

Judgment  for  the  Plaintiffs.  ''(^'""'^ 

°  Mearns. 


HoviL  and  Others,  Assignees  &c.  of  Wardell,  Friday, 

a  Bankrupt,  against  Browning.  ,        Jan.  3ist. 

ITN  assumpsit  for  money  had  and  received  by  the  Defendant  for  a  creditor 

-■-  the  use  of  the  Plaintiffs,  as  .assignees  of  fVardell,  to  which  tor  gDods 
1  t    .  1111-  L'         I   r        y      sold  and  de- 

the  general  issue  was  pleaded,   a  verdict  was  found  tor  the  Hvered  to  a 

plaintiffs    for  36//.  16^.  Qd.   before  Lord  EUenborongh  C.  J.  trader  who      • 

1      ri.    •  ^    -in    II     c        1         m  •   •.     ,  1  •  .     had  commit- 

at  tlie  bittiiigs  at  GinLdhau  after  last  Irinity  term,  subject  to  t^d  ^  vecret 

the  opinion  of  the  Court  upon  the  following  case.  act  of  bank- 

In  Nov.  1802  irardell,  being  a  trader,  became  indebted  to  bemf^^co"ni- 
the  defendant  in  36//.  for  goods  sold  and  delivered,  and  on  the  z^nt  thereof, 
27th  of  Jan.  1803  set  sail  in  a  ship  of  which  he  was  the  sole  ^^^^^^  f  ^^p  ^j^^ 
owner,  with  a  cargo  for  the  West  Indies,  having  only  a  few  tradt  r's  in 
days  before  committed  a  secret  act  of  *  bankruptcy.     In  Juli/  a^^hircl    er- 
1803  insurances  to  the  amount  of  3400/.  were  effected  for  the  son,andreco- 

bankrupt  by  Mr.  De  Beaiime,  a  policy-broker  residing  in  London,  '''^^^^}  Ji'"g- 
t       •'  5     t  .  s  5  nient  in  the 

and  in  the  same  month  the  shi])  and  cargo  were  captured  by  the  Mayor's 
French.     On  the  20th  of  Jan.  1804  the  defendant  brought  an  ^°"'/  "^ 

^  .  hondon 

action  in  the  Mayor  s  Court  of  Z/0?«do«  against  the  bankrupt,  against  the 

and  attached  307/.  in  monies  numbered  in  the  hands  of  i)e#'"'""''^^  "-'^'o 

Beaume,  who  had  received  the  amount  of  the  policies  of  m-  paid  him  the 

surance  from  the  underwriters  :  and  the  defendant  having,  on  ainount  of 

the  28th  of  the  same  month,  obtained  a  regular  judgment  bvaitaclied-  af- 

defuult  in  that  action,  received  367/.  from  De  Beaiime..    Th.e  terwards  a 

bankrupt  returned  to  JEngland  in  l^eb.  1804,  and  on  the  9th  ofig^^gj.  ^^^^^ 

jMarch  following  a  commission  of  bankrupt  was  issued  against  that  this 

him,  under  which  the  plaintiffs  were  chosen  assignees,  and  an  u^s  no"  pro - 

tccted  tiy  the 
Stat.  19  Ceo.  2.  c.  ?>2.  not  being  a  payment  m;'.dc  ^.v  the  hankriipf  in  the  usnal  and  ordinary 
Course  of  trade  and  dealing;  and  lieid  that  the  assignees  of  such  bankrupt,  vmder  a  third 
connnission  issued  against  him,  might  sue  for  and  recover  back  such  payment,  ahhoutrli  the 
bankrupt,  wliu  liad  obtained  his  certilicale,  under  his  former  connnissions  had  not  paui  lox. 
in  the  pound  imder  tlie  second  of  them  ;  in  wfiich  case  his  future  effects  remain  liable  to 
that  extent  to  his  creditors  under  tiie  second  coniniission  respectively. 

assignment  *[  153  ] 
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1806,      assignment  to  them  was  regularly  executed.     De  Beaume  re- 
~  tained  from  the  plahitiffs,  as  such  assignees,  out  of  the  monies 

against  he  had  collected  on  the  policies  the  amount  of  the  payment 
Browning,  ^g  ij^d  made  to  the  defendant.  Wardell  had  been  a  bankrupt 
twice  before,  (viz.)  once  in  the  year  1786,  and  again  in  the  year 
1/88;  and  had  obtained  his  certificate  under  those  commis- 
sions, but  had  not  paid  a  dividend  of  15s.  in  the  pound  under 
the  last  of  them ;  and  his  creditors  at  that  time  still  remain 
imsatisfied.  The  question  for  the  opinion  of  the  Court  was, 
Whether  the  plaintiffs  were  entitled  to  recover  ?  If  the  Court 
should  be  of  opinion  that  the  plaintiff's  were  entitled  to  re- 
cover, the  verdict  was  to  stand :  if  not,  a  nonsuit  was  to  be 
entered. 

Sedgtcickj  for  the  plaintiffs,  made  two  questions.  1st,  Whe- 
ther the  judgment  under  the  foreign  attachment  authorized  the 
[  156  ]  retaining  by  the  defendant  of  the  money  paid  to  him  by  De 
Beatime  out  of  the  property  of  the  bankrupt  ?  2d,  Whether 
the  non-payment  of  \bs.  in  the  pound  under  the  second  com- 
mission against  the  bankrupt  prevented  the  vesting  of  the  pro- 
perty in  his  possession  at  the  time  of  the  third  commission  in  the 
plaintiff's  who  were  the  assignees  under  such  third  commission  ? 
1st,  The  property  of  a  bankrupt  vests  in  his  assignees  by  relation 
of  law  from  the  act  of  bankruptcy:  which  relation  is  founded 
ujjon  the  policy  of  the  bankrupt  laws  to  avoid  fraud  and  to 
promote  an  equal  (Hstribution  of  the  property  amongst  all  the 
creditors.  Here  the  act  of  bankruptcy  was  before  the  27th  of 
Jan.  1803,  and  it  was  not  till  Jidy  of  the  same  year  that  the 
policies  were  effected;  at  that  time,  therefore,  the  ship  and 
goods  were  by  relation  of  law  the  property  of  the  assignees,  and 
not  of  the  bankrupt :  and  it  was  not  competent  for  him  to 
dispose  of  the  j)roceeds  of  those  ])olicies  in  the  event  of  a  loss 
otherwise  than  by  one  of  the  modes  of  payment  excepted  by 
the  statutes  (a)  the  only  one  of  which  applicable,  if  at  all,  to 
the  present  case  is  by  the  stat.  19  Geo.  2.  c\  32.  which  enacts 
that,  after  a  secret  act  of  bankruptcy,  "  no  creditor  of  a 
"  bankrupt,  for  or  in  respect  of  goods  bona  fide  sold  to  such 
*'  bankrupt,  or  for  or  in  respect  of  any  bill  of  exchange  bona 
"  fide  drawu,  negociated,  or  accepted  l)y  such  bankrupt  in  the 
"  usual  or  ord'uiarj/  course  of  trade  and  dealing,  shall  be  liable  to 

(tf)  Tliese  arc  severally  referred  to  in  the  argument  of  tlic  case  of  Copland 
V.  aidii,  y  Tain  Hej).  '.'01. 

**  refund 


IN  THE  Forty-sixth  Year  of  GEORGE  III.  156 

"  refund  to  the  assignees,  &c.  any  money  which  before  the  1806. 
"  suing  forth  of  such  commission  was  really  and  bona  fide,  ~ 
*'  and  in  the  usual  and  ordinary  course  of  trade  and  dealing  agaimf 
"  received  by  such  person  of  any  such  bankioipt,  before  *  such  ^'a  'Wning. 
**  time  as  the  person  receiving  the  same  shall  know,  understand,  i  *^^'  -1 
"  or  have  notice  that  he  is  become  a  bankioipt,  or  that  he  is  in 
**  insolvent  circumstances."  Now  money  paid  under  a  judg- 
ment recovered  can  in  no  sense  of  the  words  be  deemed  to  be 
a  payment  in  the  usual  and  ordinary  course  of  trade  and  dealing j 
but  the  very  reverse  of  it :  because  it  is  in  default  only  of  such 
a  payment  as  is  described  in  the  statute  that  recourse  is  had  to 
the  compulsory  process  of  the  law.  That  the  words  of  the 
statute  have  always  been  construed  strictly  appears  from 
Bradley  v.  Clark,  (a)  where  money  paid  by  the  bankrupt  after 
a  secret  act  of  bankruptcy  to  a  carrier  for  the  carriage  of  goods 
not  being  for  the  goods  themselves,  was  holden  not  to  be  a 
])ayment  protected  by  the  act;  and  Copland  v.  Stein,  (b)  where 
money  advanced  by  a  factor  on  the  security  of  the  bankrupt's 
goods  could  not  be  retained.  Even  a  payment  upon  a  bill  of 
exchange,  if  time  be  given,  takes  it  out  of  the  statute,  by  reason 
of  the  words  in  the  usual  and  ordinary/  course  of  trade  and  deal- 
ing, (c)  It  makes  no  difference  that  a  commission  of  bankrupt 
was  not  issued  at  the  time  of  the  payment  received,  because  it 
is  sufficient  to  avoid  it  if  the  creditor  do  but  understand  that 
the  trader  is  in  insolvent  circumstances ;  and  the  very  fact  of 
behig  obliged  to  sue  for  the  recovery  of  a  just  debt  affords  an 
inference  that  the  creditor  must  know  or  luiderstand  that  the 
trader  is  in  insolvent  circumstances.  In  Hunter  v.  Potts,  (d) 
money  of  the  bankrupt  attached  in  a  foreign  country,  to  which 
the  bankrupt  laws  did  not  extend,  was  yet  recovered  back  by  the 
assignees.  And  in*  Sill  v.  JVorswick,  {e)  it  was  so  recovered 
back,  though  attached  by  the  creditor  abroad  before  the  assign-  [  15Q  t 
ment  under  the  commission  at  home.  [Le  Blanc  J.  Both  those 
were  cases  of  creditors  who  were  cognizant  of  the  bankruptcy, 
and  who  proceeded  against  the  bankrupt's  property  abroad  in 
order  to  get  a  preference,  in  fraud  of  the  bankrupt  laws,  by 
which  they  were  bound.]     At  the  time  of  the  judgment  rc- 

{n)  5  Term  Bep.  107.  (1)  S  Term  Rep.  199. 

(i)   Vernon  v.  Hall,  'i  Term  Jiep.  Gl8.  (</)  4  Term  Rep.  182. 

(f)   H.  lilac.  CC5, 

Vol,  VII,  *  I  covered 
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1806.  covered,  however,  in  the  Mayor's  Court,  the  property  attached 
j^^  by  the  defendant,  as  belonging  to  the  banknipt,  was  the  pro- 
against  pcrty  of  the  assignees,  who  were  no  parties  to  the  suit,  and 
Browninc.  could  not  be  affected  by  that  judgment.  2dly,  As  to  the  title 
•  of  the  assignees  under  the  third  commission  to  sue,  that  depends 
on  the  Stat.  5  Geo.  2.  c.  30.  s.  9.,  which  enacts,  "  that  in  case 
"  any  commission  of  bankrupt  shall  issue  against  any  person 
**  who  shall  have  been  discharged  by  virtue  of  that  act,  or  shall 
"  have  compounded,  &c.  the  body  of  such  person  conforming 
"  as  aforesaid  shall  be  free  from  arrest  and  imprisonment  by 
"  virtue  of  this  act :  but  the  future  estate  and  effects  of  every 
**  such  person  shall  remain  liable  to  his  creditorsj  as  before  the 
"  making  of  the  act;  unless  the  estate  of  such  person,  against 
"  whom  such  commission  shall  be  awarded,  shall  produce  clear, 
"  after  all  charges,  sufficient  to  pay  every  creditor  under  the 
'*  said  commission  15*.  in  the  pound  for  their  respective  debts.'* 
The  statute  makes  no  actual  transfer  of  the  banki-upt's  after- 
acquired  property,  but  only  makes  his  future  effects  liable  as 
before  the  granting  of  the  certificate  under  the  second  com- 
mission. Those  claims,  however,  are  left  to  be  enforced  at  law 
by  each  particular  creditor ;  each  must  sue  for  himself,  {a)  and 
appropriates  to  his  own  use  what  he  recovers,  without  account- 
ing to  the  other  creditors  :  for  after  a  certificate  allowed  under 
r  ^rx\  -i  the  second  commission  the  assignees,  as  such,  have  no  further 
claim  to  after-acquired  property :  for  they  can  only  claim  in 
trust  for  all  the  creditors.  Besides,  after  an  interval  of  so 
many  years,  the  statute  of  limitations  has  run  upon  all  the  prior 
debts. 

The  Court  were  all  clear  upon  this  point  with  the  plaintiffs, 
that  the  future  estate  of  the  banknipt  only  remained  liable  to 
the  claims  of  his  individual  creditors  under  the  second  com- 
mission, not  having  received  15*.  in  the  pound,  which  they 
might  respectively  sue  for  as  in  other  cases;  hut  that  it  could 
not  prevent  the  vesting  of  the  bankrupt's  estate  in  the  assignees 
imder  a  third  commission  for  the  benefit  of  all  the  creditors. 

Jervis  contrii.  The  principal  (juestion  is,  Whether  the  pay- 
ment to  the  defendant  by  De  Bcaiimc,  under  the  judgment  of 
the  Mayor's  Coiu't,  out  of  the  bankrupt's  estate,  attached  in  his 
bunds,  be  protected  by  tlie  stat.  19  Geo.  2.  c.  32.  s,  1.?     This 

(")  \'idc  r/ii/pot  V,  Cvrdciij  5  Term  licp.  287, 

is 
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is  remedial  law,  made  to  protect  persons  receiving  payments  1806. 
from  traders  for  goods  sold  and  delivered,  or  upon  bills  of  ex-  '  ~ 
change  in  the  usual  and  07'dmarif  course  of  trade  and  dealing,  be-  agaimt 
fore  notice  of  their  bankruptcy  or  insolvency.  It  ought  therefore  Browning. 
to  receive  a  liberal  construction,  to  promote  the  remedy  in  fa- 
vour of  the  bona  fide  creditor.  Here  the  debt  arose  for  goods 
sold  and  delivered  in  the  course  of  trade ;  which  is  one  of  the 
cases  provided  for  by  the  statute ;  and  the  defendant  was  ignorant 
of  the  secret  act  of  bankruptcy  committed  by  Wardell  when  he 
received  payment  of  his  debt.  If  he  had  received  it  from 
Wardell  without  the  compulsion  of  process,  no  doubt  the  pay- 
ment would  have  been  protected :  and  the  sanction  of  a  court 
of  justice  ought  not  to  invalidate  it.  Payments  by  compulsion  [  160  ] 
of  process  have  been  holden  to  be  within  the  act  in  several 
cases.  Calvert  and  others,  Assignees  of  Jones  v.  Linguard  and 
Sadlier,  (a)  Holmes  and  Another,  Assignees  of  M'Dougal  v. 
Wennington,  (h)  and,  finally,  in  Coo;  v.  Morgan,  (c)  by  a  majority 
of  the  Court,  after  full  consideration.  [Lord  Ellenhorovgh  C.  J. 
adverted  to  the  ground  on  which  Chamhre  J.  had  differed  in 
that  case,  that  so  far  from  being  a  payment  "  in  the  usual  and 
ordinary  course  of  trade  and  dealing,"  as  the  statute  requires,  it 
was  the  reverse ;  for  the  payment  was  obliged  to  be  compelled, 
because  it  could  not  be  obtained  in  the  usual  and  ordinaiy 
course.  And  he  added  that  it  was  by  no  means  a  clear  case.] 
He  then  adverted  to  the  arguments  of  the  two  other  Judges  in 
that  case  in  supi)ort  of  the  payment.  Then,  if  payment  under 
an  arrest  be  within  the  statute,  payment  under  a  judgment  and 
execution  cannot  be  less  so,  without  introducing  the  greatest 
absurdity  and  incongruity  in  the  proceedings  of  the  law.  Even 
upon  the  words  of  the  act  a  payment  enforced  by  legal  process 
cannot  be  said  to  be  unusual  and  extraordinary  ;  and  if  this  be 
not  within  the  act,  it  will  be  difficult  to  draw  the  line :  a 
menace  of  process  may  equally  be  said  to  take  the  payment 
which  ensues  upon  it  out  of  the  usual  and  ordinary  course,  &c. 
and  questions  will  arise  whether  the  terms,  the  tone,  or  occasion 

Ui)  Sittings  before  Lord  Longh borough,  in  1783,  cited  in  Bradley  v.  Clarkcy 
[)  Term  Hep.  200.  and  also  in  2  II.  Blac.  335.  and  said  by  Rooke  J.  in  Cox 
V.  j\fo7-g(ui,  2  Bo;;.  Sj-  Pull.' 411.  to  have  been  aftenvaids  heard  in  C.  B.  upon 
a  motion  for  a  new  trial. 

(/>)  Cited  5  Term  Rep.  200.  and  a  full  note  of  it  in  2  Bos.  S^FuU.  399, 

(0  2  iiw.  4-  Pull.dQH, 
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1806.       of  the  demand  imply  a  menace,  till  the  act  be  frittered  away. 
~  And  at  least  it  is  clear  that  the  stat.  21  Jac.  1.  c.  19.  s.  9.  which 

lioVIL 

againxt      *  says, "  that  all  creditors  having  security  for  their  debts  by  judg- 

^"^^^^i'l^^T   nient,  &c.  or  having  made  attachments  in  London,  &c.  whereof 
r   lo  1    I 
^  ^   there  is  no  execution^  ^c.  sei'ved  and  executed  before  the  party 

shall  become  bankrupt,  &c.  shall  not  be  relieved  upon  any  such 

judgment,  attachment,  &c.  for  more  than  a  rateable  part  of 

their  debts  with  the  other  creditors,"  does  not  apply ;  for  as 

that  does  not  extend  to  judgments  upon  which  executions  have 

been  executed,  which  cannot  be  overhauled  by  the  assignees  of 

the  debtor  under  a  commission  sued  out  upon  a  prior  act  of 

bankruptcy  J  (a)  so  neither,  by  a  parity  of  reason,  can  it  be 

extended  to  judgments  upon  which  the  debts  have  been  paid 

without  any  writ  of  execution :  for  in  neither  case  can  it  be 

said  that  the  judgment  remains  as  a  security.    None  of  the  cases 

apply  where  the  payments  were  ruled  to  be  out  of  the  statute 

of  Geo.  2.   Bradley  v.  Clark  (Jj)  was  a  payment  for  the  carriage 

of  goods,  not  for  the  goods  themselves.     In  Vernon  v.  Hall  (c) 

time  had  been  given  on  the  bill  of  exchange,  which  converted 

it  into  a  loan.     And  in  Hunter  v.  Potts,  (d)  and  Sill  v.  Wors- 

wick,  (e)  the  creditors  who  received  payments  were  cognizant 

of  the  bankruptcy  of  their  debtors.     And;  perhaps  in  all  cases 

where  a  commission  has  been  taken  out,  notice  of  which  is 

always  inserted  in  the  Gazette,  the  creditors  of  the  bankrupt 

may  be  bound  to  take  notice  of  it.     [Lord  Ellenhorough  C.  J. 

That  is  a  circumstance  from  whence  the  jury  may  presume  no- 

[  162  ]     ticc,  but  it  is  not  in  itself  actual  notice.]     The  several  eases  of 

Solomons  v.  Boss,  (/)  Jollet  v.  Depoutkieu,  (g)    and   Neale  v. 

Cottingham,  (h)  appear  to  have  turned  on  the  circumstance  of 

the  payments  having  been  made  after  the  commissions  sued  out. 

On  the  second  point  he  waved  offering  any  argument,  after  the 

opinion  which  the  Court  had  intimated. 

Sedgwick,  in  reply,  said  that  the  payment  had  been  made, 

not  by  the  bankrupt,  but  by  a  third  person ;  not  out  of  the  ba/tk- 

riipt's  money,  but  out  of  the  money  of  the  assignees  ;  and  not  in 

the  usual  and  ordinary  course  of  trade  and  deali?ig,  but  under 

(fi)  Fonter  V.  Alliinaon,  2  Term  R/'/j.  470.  (/>)  5  Terw  Rep.  197. 

((■)  2  Term  Rep.  G  JB.  and  vide  Rinl;crt<m  v.  Mars/ni/l,  'i  li.  Blue.  3.^4. 
(f/)4  Term  Rep.  1«2.  (e)  1  If.  Bl,u\  G(35. 

(,/■)  Cited  in  FoUiolt  v.  Oijdcn,  1  ii.  Blue,  J31, 
(^)  lb.  102.  (A;  lb. 

conipul'lon 


IN  THE  Forty-sixth  Year  of  GEORGE  III. 


162 


compulsion  of  process  j  and  therefore  was  in  no  respect  within       1806. 
the  words  or  meaning  of  the  statute.  Hovil 

Lord  Ellenborough  C.J.  1  think  the  observation,  that  against 
this  was  not  a  payment  by  the  hanknipt  at  all,  is  decisive ;  for  Browning. 
"  the  words  of  the  statute  are,  that  no  creditor  "  shall  be  liable 
to  refund  to  the  assignees  any  money  which  before  the  issuing  of 
the  commission  was  really  and  bon/i  fide,  and  in  the  usual  and 
ordinary  course  of  trade  and  dealing  received  by  such  person  of 
anij  such  banhnijjt  before  such  time,"  &c.  If  it  had  been  neces- 
sary to  have  decided  the  question  on  which  the  Court  of  Com- 
mon Pleas  were  divided  in  opinion,  in  the  case  of  Cox  v. 
Morgan,  I  should  have  wished  to  have  taken  more  time  to  con- 
sider it,  especially  as  the  opinion  of  the  majority  of  that  Court 
is  fortified  by  antecedent  cases;  though  I  confess  that  at  first  sight 
of  the  statute  I  should  be  more  inclined  to  the  construction  put 
upon  it  by  the  single  Judge.  But  there  is  no  necessity  for  us 
to  determine  whether  that  case  were  rightly  decided  by  the 
majority.  For  whether  or  not  money  received  by  a  creditor 
under  the  compulsion  of  process  can  or  cannot  be  said  to  be  re- 
ceived by  him  i/i  the  usual  and  ordinary  course  of  trade  and  deal-  f  163  J 
ing,  at  least  it  must  be  received  of  the  bankrupt  to  bring  the  case 
•within  the  statute ;  the  payment  must  be  made  by  the  bank- 
rupt, or  if  not  by  his  individual  hand,  at  least  by  some  agent 
of  his,  acting  by  his  authority.  But  how  can  a  payment  ex- 
torted by  compulsion  of  legal  process,  from  one  who  happened 
to  have  eftects  of  the  bankrupt  in  his  hands  at  the  time,  be  said 
to  be  a  i)ayment  by  the  bankrupt,  who  was  not  even  conscious 
of  the  fact  ?  Therefore,  without  going  more  at  large  into 
the  question,  it  is  sufficient  to  dispose  of  this  case  by  saying 
that  it  neither  comes  within  the  words  nor  the  meaning  of  the 
statute. 

Lawrknce  J.  (a)  This  cannot  be  said  to  be  a  payment  by 
the  bankrupt,  even  under  the  compulsion  of.  process ;  for  the 
bankrupt  could  not  even  know  that  the  money  belonging  to  him 
was  in  tiie  hands  of  the  person  at  the  time  by  whom  the  pay- 
ment was  in  fact  made. 

Le  Blanc  J.  This  is  very  different  from  cases  of  payments 
made  by  a  person  entrusted  by  the  bankrupt  with  the  disposition 
of  his  property,  or  by  his  direction,  which  may  be  considered 


{ti)  Grose  J.  was  absent  from  indisposition. 


as 


163 


CASES  IN  HILARY  TERM 


1806. 

HoviL 

'  agairut 

Browning. 


as  payments  made  by  liini  in  the  usual  and  ordinary  course  of 
trade  and  dealing.  But  it  is  very  difficult  to  say  that  a  pay- 
ment made  by  a  third  person,  without  the  knowledge  of  the 
bankrupt,  without  his  even  knowing  that  his  property  was 
in  the  hands  of  such  third  person,  is  a  payment,  in  the  usual 
and  ordinary  course  of  trade  and  dealing,  by  the  bankrupt 
himself. 

Postea  to  the  Plaintiffs,  (a) 

(a)  .See  the  next  case. 


HoviL  and  Others,  Assignees,  &c.  of  Wardell,  a 
Bankrupt,  against  Pack  and  Another. 

ASSUIMPSIT  for  money  had  and  received  by  the  Defendants 
for  the  use  of  the  Plaintiffs,  as  assignees  of  Wardell^  the 
bankrupt.  Plea,  uon  assumpsit.  At  the  trial  before  Lord 
Ellcnborough  C.  J.  at  the  Sittings  at  GnUdhall  after  last  Trinity 


[164] 

Triduy, 
Jan.  31st. 

A  trader  in- 
tlebted  to  the 
defendants, 
after  a  secret 
act  of  bank- 
ruptcy, gives 

i^'^.^V  ^."^^^^  term,  a  verdict  was  found  for  the  plaintiffs  for  230/.,  subject 
bill  in  lieu  of  '  *  J         J 

their  former   to  the  Opinion  of  the  Court  upon  the  following  case. 

claim,  and  j^  JS'ovember  1802  JFardelL  being  a  trader,  indorsed  a  bill  of 

deposits  with  ^  ^  j 

them  certain  exchange,  wliich  Would  become  due  on  the  8th  of  Feb.  1803, 
policies  o»  in-  jmj  >vhich,  in  Dec.  1802,  Mas  indorsed  over  to  the  defendants 
on  his  ac-  ^^^'  '^  valuable  consideration.  On  the  27th  of  Jan.  1803  War- 
count,  as  col-  ciell  sailed  in  a  shij),  of  which  he  M'as  the  sole  owner,  with  a 
ritv.  And  cargo  for  the  fVest  Indies,  having  only  a  few  days  before  corn- 
after  notice  mitted  a  secret  act  of  bankruptcy.  The  bill  was  refused  pay- 
those  poli'^  "  ment  when  due,  and  notice  thereof  given  to  the  proper  parties. 
cies,  the  poli-  In  JnJt/  1803,  the  bankrupt's  wife  caused  insiuanccs  to  the 
the  ban"-  ^'  amoiHit  of  3400L  on  the  ship  and  cargo  to  be  cflected  for  the 
nipt's  rcqupst  bankrupt  by  Mr.  Dc  Beaume.^  a  policy  broker  residing  in  London, 

^"'*^\'''^  ^"'"  and  who  delivered  them  to  Mv?.  frardcll  without  being  paid 
acceptance  ^  ^ 

to  the  de- 
fendants, (which  \ras  afterwards  paid,)  in  order  to  induce  them  to  give  up  their  lien  on  the 
policio ;  after  which  a  cunimissiun  of  bankrupt  having  is^ucd  against  the  trader  on  the 
fTiOT  act  of  bankruptcy ;  he'd  that  the  assignees  could  not  recover  from  the  defendants 
the  amcjunt  of  the  liroker's  acceptance  paid  to  tlieni,  wliirh  was  the  money  of  the  broker, 
and  not  of  the  I'anknipt,  though  the  broker,  in  settling  his  account  with  the  assignees, 
retained  the  amount  of  the  money  so  {>aid  by  him  to  the  defendants,  in  order  to  get  the 
policies  out  of  their  hand-?. 

the 
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the  premiums.    Mrs.  Wardell  soon  afterwards  applied  to  the      ISO^- 
defendants,  whose  debt  was  still  unpaid,  and  who  had  brought      -oTZ 
an  action  against  the  drawer  of  the  bill  above-mentioned,  and  and  Othew," 
obtained  judgment  by  confession  in  such  action,  to  take  another  Assi^ees, 
bill  for  payment  of  the  amount  of  the  first,  which  she  indorsed      agaimt 
*  as  attorney  for  her  husband,  and  to  stay  execution  until  such     F!l^\v^^ 
second  bill  should  become  due :  and  as  an  inducement  to  them   *  r  \q^  ] 
to  do  so,  offered  to  deposit  the  policies  with  them  as  a  security 
for  the  payment  of  such  second  bill.    This   the   defendants 
agreed  to,  and  the  policies  were  accordingly  deposited  with 
them.    In  July  1803  the  ship  and  cargo  were  captured  by  the 
French.    On  receiving  intelligence  of  the  capture,  Mrs.  Wardell 
applied  to  the  defendants  to  deliver  up  the  policies,  for  the 
purpose  of  receiving  the  amount  of  the  subscription ;  which 
they  refusing  to  do  without  security  for  payment  of  their  debt, 
(the  second  bill  having  also  been  dishonoured,)  De  Beaume,  at 
her  request,  accepted  a  bill  of  exchange  at  one  month  for  230Z. 
the  amount  of  the  defendants'  debt ;  and  the  policies  upon  this 
were,  at  the  request  of  Mrs.  Wardell,  delivered  up  to  him. 
This  bill  was  regularly  paid  when  due  by  Mr.  De  Beaume,  who 
had  received  the  amount  of  the  policies  of  insurance  from  the 
underwriters.    The  bankrupt  returned  to  England  in  February 
1804;  and  on  the  9th  of  March  following  a  commission  of 
bankrupt  was  issued  against  him,  under  which  the  plaintiffs 
were  chosen  assignees,  and  an  assignment  to  them  was  regularly 
executed.    De  Beaume  retained  from  the  plaintiffs  as  assignees, 
out  of  the  monies  he  had  collected  on  the  policies,  the  amount 
of  the  payment  he  had  made  to  the  defendants.     Wardell  had 
been  a  ])ankrupt  twice  before,  once  in  the  year  1786,  and  again 
in  1/88,  and  had  obtained  his  certificate  under  each  of  those 
commissions,  but  had  not  paid  a  dividend  of  15^  in  the  pound 
under  the  last,  and  his  creditors  at  that  time  still  remain  un- 
satisfied.    The  question   for   the  opinion  of   the  Court  was. 
Whether  the   plaintiffs  were  entitled    to    recover  ?     If  they 
M'ore,  then  the  verdict  was  to  stand;  if  not,  a  nonsuit  was  to    C  166  ] 
be  entered. 

Sedgwick,  for  the  plaiatiifs,  conceived  that  the  determination 
in  the  last  case  in  favour  of  the  plaintiffs'  right  to  sue,  Avhich  had 
been  abandoned  in  argument,  concluded  the  present  question. 
But  by 

Lord 
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1806.  Lord  Ellenborough  C.J.    If  you  adopt  De  Beaume  as 

jj^^ij^       your  agent  on  your  own  behalt^  you  must  adopt  him  through- 

and  Others,  out,  and  take  his  agency  ciim  onerc.     Your  action,  if  any,  must 

•^^^^Snees,   be  against  De  Beaume:  but  it  is  impossible  you  can  follow  the 

agaihst      money  into  the  hands  of  the  defendant,  to  whom  it  has  been 

d  A^^lh      P^^^  ^^  ^^"*^  adopted  agent.     If  this  could  be  done,  by  the 

'  same  rulfe  you  might  follow  it  still  further  through  other  hands. 

But  if  the  defendants  hjul  paid  it  over  to  another,  could  you 

pretend  to  have  the  same  right  to  follow  it  ? 

Lawrence  J.  (a)  The  facts  are,  that  the  defendants  hav- 
ing a  demand  upon  the  bankrupt  upon  a  certain  bill,  his  wife 
prevailed  upon  them  to  give  it  up,  and  to  take  another  bill  for 
the  amount,  and  deposited  the  policies  of  insurance,  which  she 
had  procured  from  De  Beaume,  in  their  hands  as  a  security. 
When  she  applied  to  them  to  deliver  up  the  poUcies,  for  the 
purpose  of  obtaining  payment  from  the  underwriters,  they  re- 
fused unless  upon  receiving  security  for  the  payment  of  their 
L  167  ]  debt.  This  security  was  given  by  De  Beaume's  acceptance, 
which  he  afterwards  paid :  the  money,  therefore,  which  the 
defendants  have  received,  and  for  which  the  assignees  of  the 
bankrupt  have  brought  this  action,  was  the  money  of  X)e  Beaume 
and  not  of  the  bankrupt  j  and  therefore  the  assignees  can  have 
no  title  to  recover  it. 

Le  Blanc  J.  De  Beaume  must  have  paid  his  acceptance 
to  the  defendants  whether  he  had  ever  received  the  amount 
of  the  loss  on  the  policies  from  the  underwriters  or  not. 
The  payment  therefore  was  made  by  him  out  of  his  own 
money. 

Gaselee  was  to  have  argued  for  the  defendants. 

Postea  to  the  Defendants. 

{ii)  Gross  J.  was  absent  from  indisposition. 


The 
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1806. 
The  King  against  The  Inhabitants  of  Mersham.  Saturday, 

Feb.  1st. 

TWO  Justices  by  an  order  removed  Rd.  fVraith,  his  wife  and  The  appoint- 
children  by  name,  from  the  parish  of  Boxley  to  the  parish  "'^"'^  o^  ?• 
of  Mersham,  both   in  the  county  of  Kent.     The  Sessions,  on  workhouse 
appeal,  confirmed  the  order ;  subicct  to  the  opinion  of  tliis  ^y  the  parish 
n        /      .^      r  u       ■  o^^ccrs  and 

Court  on  tlie  followmg  case.  vestry,  pur- 

Previous  to  the  year  1800  the  pauper's  settlement  was  atsuanttothe 
Mersham.     Some  time  in  that  year  being  informed  that  a  ^  j'  which 
master  of  the  workhouse  in  the  parish  of  Boxley  was  wanted,  enables  the 
he  applied  for  that  appointment,  and  was  desired  to  send  in  his  ^nd^parish-*^^ 
proposals,  and  a  certificate  of  his  character  to  the  weekly  vestry  ioners,  &c. 

of  the  parish.     He  attended  at  such  vestry,  and  after  some  in-  l^S""^!^"^^ 

*  • '  with  any  per- 

(juiries  he  was  desired  to  retire  that  his  proposals  might  be  son  for  the 

considered.     *  Shortlv  afterwards  he  was   informed  that  his  "lanagement 

or  the  poor 
proposals  were  accepted,  and  his  character  approved  of;  and  in  the  work- 
he  was  desired  to  attend  a  subsequent  vestry  to  receive  his  house,  (and 

,.      ,       .        ,         1    .  1       ^"^'"0  d'fl  con- 

appointment.  He  attended  accordnigly ;  but  there  benig  only  a  tract  with 

very  small  attendance  of  the  inhabitants  at  that  vestry,  his  ap-  ^^e  pauper  to 

.  1  ,       1     1  I  1      /•  1    manage  the 

pomtment  was  posti)oned  to  a  vestry  to  be  nolaen  on  the  lol-  poor  in  the 

lowing  Sunday,  when  he  attended;  and  there  being  twelve  of  ^^orkhouse, 

the  inhabitants  present,  he  was  informed  by  the  parish  officers  ,i^g  children 

that  he  was  appointed  master  of  the  workhouse  of  the  parish  to  spin,  fee. 

of  Boxley,  at  a  salary  of  16/.  per  annum.     Nothing  was  said,  salar\'  and 

either  at  the  time  of  his  appointment  or  afterwards,  as  to  the  after  some 

time  for  which  he  was  to  hold  his  situation  ;  but  the  pauper  ^fsm^isg^g^j^^^^ 

conceived  that  he  might  at  any  time  be  dismissed  at  a  quar-  him  at  a 

ter's  notice.     There  was  no  appointment  in  writing,  or  '^^y  ticeTis  *nora 

entry  in  tlie  parish  books.     He  continued  master  of  the  work-  public  annual 

house,   and  resided  in  the  parish  of  Boxley ,   four  years,  and  ".ll'^f^r  charge 
'  »  .yj  .^         7  within  the  st. 

during  the  fifth  year  was  dismissed  at  a  quarter's  notice.    The  3  W.^^M. 

duties  performed  by  the  pauper  were,  the  superintending  and  f- i^-  *•  ^•. 

.  ■'  '       ^  '  '  1  .1    the  executing 

managing  the  poor  in  the  workhouse,  teaching  the  poor  chil-  of  which  for 

dren  to  spin,  weaviiic:  himself,  and  carrying  on  the  manufac-  a  year  will 

J     C3  confer  a  set- 

tures.     He  carried  the  accounts   quarterly  to  the  overseers,  tiement. 

The  Sessions  were  of  opinion  that  the  pauper  did  not  gain  a    *[  168  j 
settlement  in  the  parish  oi  Boxley  in  consequence  of  the  ap- 
pointment and  .service  above  mentioned. 

Taddy,  (and  Berens  was  with  him^)  in  support  of  the  order 
of  Sessions,  contended  that  this  wa?  not  an  o^re  within  the 

words 
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1806.  words  of  the  stat.  S  W.^  M.  c.  11.  s.  6.,  the  service  of  which 
The  King  ^^^^^"^^  ^^*^  parish  could  confer  a  settlement.  The  words  are, 
agnintt  that  if  any  person  shall  *^  execute  any  public  and  annual  office  or 
''^fante^of'"  "  ^^^^^S^"  ^"  ^^6  parjjsh  for  *  one  whole  year,  he  shall  gain  a  set- 
Mersham.  tlement.  The  word  officcj  in  its  strict  sense,  being  applicable  to 
*[  169  1  ancient  appointments  with  a  public  trust  annexed  at  common 
law ',  or  such  as  are  expressly  made  offices,  by  act  of  parliament ; 
and  the  word  c^arg-e  being  used  for  such  public  appointments  by 
statute  as  are  in  the  nature  of  public  offices  though  not  expressly 
declared  to  be  so  by  name;  but  having  public  rights  and  public 
duties  annexed  by  law  for  the  breach  of  which  the  party  is  in- 
dictable, and  not  such  as  merely  arise  out  of  contract.  It 
would  be  very  strange  and  inconsistent  if  a  parish  vestry  could 
by  their  contract  with  an  individual  create  a  new  office,  which 
it  is  said  in  the  books,  (a)  that  the  king  himself  cannot  do. 
The  cases  wherein  the  service  of  offices  has  been  holden  to  give 
settlements  are  either  of  common  law  offices,  such  as  warden 
of  a  borough,  {b)  parish  clerk,  (c)  tithing-man,  (cZ)  constable,  (e) 
borsholder,  (/)  bailiff  or  aleconner,  (g)  and  sexton ;  (//)  or  of 
officers  appointed  by  statute  Avith  public  duties  to  perform,  for 
the  due  performance  of  which  they  are  criminally  responsible, 
such  as  collector  of  land-tax,  (i)  and  collector  of  the  duties  on 
births  and  burials,  {k)  Now  the  master  of  a  workhouse  can- 
not be  an  officer  at  common  law,  because  all  the  poor  laws  are 
within  time  of  memory.  If  then  he  be  an  officer  at  all,  it  must 
be  under  one  or  other  of  the  statutes  9  Geo.  I.e./.  s.  4.  or 
22  Geo.S.  c.  83.,  both  of  which  were  commented  upon  in  the 
case  of  Hie  King  v.  Ilminster,  (l)  where  Lord  Kenyon,  upon  the 
[  170  ]  first  statement  of  the  case,  was  of  opinion  that  the  governor  of 
the  workhouse  was  no  more  than  in  the  nature  of  a  servant  to 
the  parish  officers.  But,  upon  the  case  going  down  to  be  re- 
stated, the  Sessions  precluded  the  general  question  by  finding 
the  fact  that  the  pauper  had  served  a  public  annual  office  in 
the  parish  for  above  a  year.     The  argument  in  support  of  the 

(rt)  Walta-  Chute's  case,  12  Rep.  116.     2  Sid.  141. 

{b)  10  Mod.  13.  (c)  S(dk.  556.  2  Stra.0'i2.  2  Scss.  Ca.  182. 

(d)  Cas.  of  Set.  S,-  Bern.  72. 

(c)  2  Const.  285.  where  all  these  cases  are  collected. 

(/)  Burr.  S.  C.  223.  (g)  lb.  366.  (/()  3  Term  Rep.  118. 

(0  2  Const.  283.  (A)  lb.  284.  and  1  Stra.  211. 

(/)  1  East,  83. 

settlement 
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settlement  turned  principally  on  the  notoriety  of  |the  appoint-       1806. 


The  Kino 


nient,  and  of  the  service  to  be  performed  :  but  though  that 

would  have  great  weight  to  prove  it  a  public  office,  if  any  office    ^"iigaTmi 

at  all,  yet  it  could  not  prove  it  to  be  an  office.  '^^  Inhabi- 

'  -^  ^  -^  ,        ,  ^  tants  of 

The  Court  then  wished  to  hear  the  other  side :  and  Lord  Ellen-   Mersham. 

borough  C.J.  asked  whether  this  could  be  shewn  to  be  any  more 
than  a  private  nomination  of  the  parish  officers  ?  That,  perhaps, 
the  best  criterion  for  determining  whether  this  man  were  an 
officer  was  to  consider  whether  he  were  indictable  for  the  neg- 
ligent discharge  of  the  duty  which  he  engaged  to  perform. 

Pitcaim  contra.   The  pauper  received  his  appointment  from 
the  vestry,  with  the  consent  of  which  he  was  appointed  con- 
formably to  the  direction  of  the  stat.  9  Geo.  I.  c.  7.  s.  4.  that 
would  make  it  a  public  independent  appointment :  the  duties  to 
perform  are  as  much  of  a  public  nature  as  those  of  the  over- 
seers of  the  poor ;  and  the  pauper  having  been  appointed  at  a 
yearly  salary,  and  the  duration  of  his  appointment  not  limited 
to  a  less  period,  it  must  be  taken  in  point  of  law,  as  in  the  case 
of  a  general  hiring,  to  have  been  an  appointment  for  a  year : 
and  the  pauper's  apprehension  can  signify  nothing.     Then  the 
question  is.  Whether  this  be  not  an  office  or  charge  within  the 
meaning  of  the  stat.  3  W.  3.  c.  11.  s.  6.  so  as  to  confer  a  settle-     [  171  ] 
mcnt?  If  there  were  any  technical  meaning  attached  to  the 
Avord  office,  at  least  there  is  none  to  the  word  charge;  and  at 
any  rate  this  must  be  deemed  to  be  a  ■public  charge  within  the 
parish,     [Ld.  Ellenhorovgh  C.  J.  asked  if  there  were  any  case 
in  which  the  words  "  public  charge"  had  had  a  sense  put  upon 
them  distinct  from  that  of  "  public  office."]     There  is  no  such 
case :  but  perhaps  the  word  charge  was  introduced  into  the  sta- 
tute in  order  to  meet  any  objection  to  the  technical  meaning  of 
the  word  office :  the  principle  of  all  the  several  modes  of  gain- 
ing settlements  being  the  notoriety  of  the  party's  residence  in 
the  parish,  which  was  deemed  equivalent  to  express  notice  to 
the  parish  othccrs,  the  original  mode  of  acquiring  a  settlement. 
Upon  this  principle  it  is  that  an  enlarged  construction  has 
always  been  put  upon  the  statute  of  King  William,  in  not  con- 
fining  the  word  office  to  parochial  offices ;  as  in  JBisham  v. 
Cook :  (a)  and  the  principle  of  notoriety  cannot  apply  stronger  to 
any  case  than  the  present,  where  the  parish  collectively  have 
appointed  the  pauper  to  execute  a  public  charge  in  Ihe  parish. 

(a)  2  Const.  214.     1  Sti-a.  411.    • 

Lord 
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The  King 
ugainst 
The  Inhabi- 
tants of 
Mersham. 


C  172] 


[  173] 


Lord  Ellen  BOROUGH  C.  J.  The  principle  on  which  this 
mode  of  gaining  a  settlement  has  been  given  is  undoubtedly 
notoriety  to  the  parish,  but  a  settlement  can  only  be  gained  in 
this  mode  upon  the  terms  of  the  act  of  parliament  j  namely, 
by  executing  "a  public  annual  office  or  charge"  in  the  parish: 
which  brings  us  back  to  the  question,  Whether  that  which  the 
pauper  was  appointed  to  execute  were  a  public  office  or  charge  f 
And  it  appears  to  me  that  he  cannot  be  considered  as  a  public 
officer.  An  office  must  be  derived  either  immediately  or  me- 
diately from  the  crown,  or  be  constituted  by  statute ;  and  this 
is  neither  one  nor  the  other ;  but  merely  arising  out  of  a  con^ 
tract  Avith  the  parish,  which  the  parish  officers,  with  the  con- 
sent of  the  parishioners,  are  by  the  statute  enabled  to  make 
with  any  person  for  the  maintenance  and  employment  of  the 
poor.  And  it  might  as  well  be  said  that  a  nurse  employed  to 
look  after  the  poor,  or  any  other  employed  in  the  like  manner 
to  do  any  part  of  the  parish  business,  is  an  officer.  The  ques- 
tion might  admit  of  a  different  consideration  if  any  distinction 
had  been  established  between  a  public  o^ce  and  a  public  charge; 
but  I  can  find  no  such  distinction,  either  in  any  adjudged  case 
or  in  the  sense  of  the  statute.  Then  again,  if  this  were  to  be 
considered  as  an  office  or  charge,  is  it  an  annual  office  or 
charge?  It  is  said  that  we  are  to  draw  the  conclusion  that  it  is; 
so  by  analogy  to  constmctive  hirings  for  a  year  :  but  there  are 
circumstances  in  this  case  which  repel  that  presumption,  inde- 
pendent of  the  apprehension  of  the  pauper;  for  Ihe  appoint- 
ment was  determined  at  a  quarter's  notice,  without  objection. 
Therefore,  as  far  as  we  can  collect  the  intended  duration  of 
the  employment  from  the  acts  of  the  parties,  it  appears  that 
the  parish  might  put  an  end  to  it  within  the  year  if  they  thought 
proper.  Upon  the  whole,  therefore,  it  neither  .ippears  to  have 
been  an  office,  nor  a  public  office,  nor  a  public  annual  office 
within  the  statute,  and  it  is  immaterial  which  part  of  the  defi- 
nition fails  in  its  application  to  this  case. 

Lawrence  J.  (a)  This  pauper  can  only  have  gained  a  set- 
tlement in  Boxley  by  doing  that  which  the  statute  of  King 
William  points  out  as  equivalent  to  notice  to  the  ])arish.  The 
statute  specifies  a  particular  act  to  be  done,  and  no  equivalent 
for  that  act  will  satisfy  it ;  but  the  words  of  the  statute  must 
ha  pursued,  and  no  notoriety  of  employment  in  the  parish  will 

(«)  Grose  J.  was  absent  from  indisposition. 

confer 
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confer  a  settlejinent,  unless  it  be  by  executing  a  public  annual       1806. 

office  or  cliarge  in  the  parish.     This  is  clearly  no  office,  but    rrr~Z~ 

1  J  •  •  r  t  1  •   1      Ine  Kino 

only  an  employment  arising  out  of  a  contract:  between  which      ofiaimt 

and  an  office  there  is  a  great  distinction ;  as  appears  from  '^'''^  Inhabi- 
2  Sid.  142.  and  Rex  v.  Milburne.  (a)  Then  it  is  said  that  this  Meksham. 
is  a  public  charge  :  but  I  know  not  how  we  can  distinguish 
that  from  a  public  office  in  this  respect.  It  would  be  going  a 
great  way  to  say  that  every  contract  with  the  parishioners  for 
any  purpose  concerning  the  parish  was  a  public  charge ;  for 
that  would  extend  to  contracts  with  carpenters  and  masons 
for  keeping  the  church  in  repair,  and  the  like,  which  can  never 
be  considered  to  be  within  the  meaning  of  the  act.  But  the 
word  charge  coupled  as  it  is  in  the  act  with  office  must  be  taken 
to  mean  something  of  the  same  kind,  though  it  may  not  com- 
monly be  known  under  the  name  of  an  office. 

Le  Blanc  J.  If  this  were  to  be  deemed  a  public  annual 
office  or  charge  Avithin  the  act,  it  would  extend  to  every  case 
where  a  person  had  a  duty  to  perform  wiiich  from  its  nature 
must  be  known  to  the  parish  in  general.  But  there  is  a  diifer- 
ence  between  an  employment  created  by  the  parties  themselves, 
which  they  may  put  an  end  to  whenever  they  please,  and  that 
which  exists  or  is  created  by  law.  Now  this  man  was  in  the 
former  situation.  It  was  in  the  option  of  the  overseers  and  pa- 
rishioners to  have  such  a  person  in  such  an  employment  or  not; 
and  they  could  put  anend  to  iheemploymentaltogetherwhenever  r  1*4  i 
they  pleased.  It  was  created  ])y  themselves,  and  depended 
ui)on  their  contract.  I  cannot  therefore  call  this  an  office  or 
charge  within  the  meaning  of  the  act  of  parliament. 

Both  Orders  confirmed. 

(d)  1  ]Vih.  87.  and  2  Stra.  1<2'3j.,  where  it  was  holden  that  a  schoolmaster 
guiaed  no  settlement  bv  cNCcuting  his  employment,  which  was  no  otiice. 
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Tuesday, 
Feb.  4th. 

A  certificate 
granted  by  a 
Judge  at  the 
assizes,  upon 
the  apprehen- 
sion, and  con- 
viction of  a 
burglar,  ex- 
empting tl>e 
prosecutor 
and  his  as-' 
signee  from 
"  all  and  all 
manner  of 
parish  and 
ward  offices," 
exempts  the 
party  from 
serving  the 
office  of  petty 
constable  for 
a  township 
within,  but 
not  co-exten- 
sive with  the 
parish  where 
the  felony 
was  commit- 
ted, and  for 
which  tlie 
certificat* 
was  granted, 
to  which  of- 
fice he  was 
appointed  at 
the  court- 
leet  of  the 
manor  co-ex- 
tensive with 
such  town- 
ship. 


MosELEY,  Bart,  against  Stonehouse. 

IN  debt  for  201.  the  Plaintiff  declared  that  he  was  seised  in  fee 
of  the  manor  of  Manchester j  in  the  county  oi  Lancaster,  and 
that  he,  and  all  those  whose  estate  he  has,  have  from  time  im- 
memorial had  a  court-leet  or  view  of  frankpledge  of  all  the  in- 
habitants and  resiants  within  the  manor,  &c.  and  that  from 
time  immemorial  there  has  been  a  custom  there,  that  the  in- 
habitants and  resiants  within  the  manor,  charged  and  sworn  to 
inquire  and  present  those  things  which  belong  to  the  said  court, 
&c.  have  yearly,  at  that  court-leet,  held  within  the  manor, 
within  a  month  next  after  Michaelmas,  elected  two  fit  persons 
of  the  inhabitants  and  resiants  within  the  manor  to  be  respec- 
tively constables  of  Manchester,  &c.  for  the  year  then  next  fol- 
lowing, who,  if  present,  have  been  accustomed  to  be  sworn  in 
open  court.  The  declaration  then  stated  that  at  a  court-leet 
holden  within  the  manor,  within  one  month,  &c.  viz.  on  the  1st  of 
October  1804,  the  Defendant  and  one  J.  R.,  who  then  and  long 
before  were  inhabitants  and  resiants  within  the  manor,  being  fit 
persons  in  that  belief,  were  elected  to  be  constables  of  Manches- 
ter aforesaid  for  the  year  ensuing,  &c. :  that  the  defendant, 
and  J.  JR.  were  both  present  in  court  at  the  time  of  such  elec- 
tion, and  had  notice  thereof,  &c. ;  but  that  the  defendant, 
though  requested.  &c.  refused  to  be  *  sworn  into  the  said  office 
of  constable,  &c.  Whereupon  the  steward  imposed  a  reasonable 
fine  of  20^  upon  him  for  the  use  of  the  lord  ;  of  which  the  de- 
fendant had  notice,  and  was  required  to  pay  the  same,  but  re- 
fused, &c.  Pleas,  1st,  Nil  debet.  2dly,  Actio  non,  Sec.  be- 
cause long  before  the  election  of  the  defendant  to  be  one  of  the 
constables  of  Manchester,  viz.  at  the  assizes,  &c.  and  gaol  deli- 
very at  Lancaster,  on  the  15th  of  August  1801,  before  Lord  Al~ 
ranley,  &c.  one  E.  B.  was  convicted  of  burglary,  &c.  in  the 
dwelling-house  of  Samuel  Hall,  in  the  parish  of  Manchester  in 
the  said  comity ;  and  that  hovdAlvnnley,  before  whom  the  con- 
viction was  had,  on  the  24th  of  Ji/i^tisf  \8()\,  at,  &c.  by  his 
certificate  luider  his  hand,  dated,  &c.  and  which  the  defendant 
now  brings  here  into  court,  did,  pursuant  to  the  statute  in  that 
case  made,  certify  the  said  conviction  in  form  aforesaid,  and 
that  the  said  >Samu€l  Hall,  and  also  J,  H,  and   W,  W.  of  the 

farish 
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parish  aforesaid,  did  apprehend  and  take  the  said  E.  B.  and  did  1806. 
prosecute  her  to  conviction,  &c. ;  and,  pursuant  to  the  stat.  10  ^ 
^11  W.^.  (c.  22.)  the  said  Justice  did  further  certify  that  by  ugaimt 
virtue  thereof  and  of  the  said  statute  the  said  S.  Hall,  for  the  Stonehousb. 
apprehension  and  conviction  aforesaid,  was  thereby  declared  to 
be  discharged  of  and  from  all  and  all  manner  of  parish  offices 
within  the  PARISH  0/ Manchester  aforesaid,  as  by  the  said  certifi- 
cate appears,  which  is  duly  inrolled  of  record  at  the  general  court 
of  quarter  sessions,  &c.  as  in  and  by  the  said  statute  required.  The 
plea  then  stated,  that  before  such  election,  &c.  the  said  ^S*.  Hall 
by  indenture,  &c.  assigned  the  said  certificate  to  the  defendant 
for  35/.  in  pursuance  of  the  power  given  to  him  by  the  statute ; 
and  averred,  that  before  such  assignment  S.  Hall  had  made  no 
use  of  the  certificate  to  exempt  himself  from  any  parish  or  ward 
office;  and  that  the  said  S.  Hall  who  made  the  assignment  to  [  1/6  ] 
the  defendant,  and  the  Sam.  Hall  named  in  the  certificate  are 
the  same.  The  plea  then  further  stated,  that  the  parish  of  Man- 
chester in  the  certificate  mentioned  from  time  immemorial  has 
been  and  is  still  divided  into  and  contains  divers  distinct  town- 
ships, one  of  which  is  the  township  of  Manchester,  and  that  the 
said  manor  0/ Manchester  and  the  said  townships  q/"  Manchester 
from  time  immemorial  have  been  and  still  are  co-extensive  and 
wholly  within  the  said  parish  q/' Manchester,  and  that  the  said 
election  of  the  defendant  to  be  a  constable  of  Manchester,  as  in 
the  declaration  mentioned,  was  an  election  of  him  to  be  a  con- 
stable of  the  foionsliip  of  Manchester,  being  a  parish  office  within 
the  said  toicnsliip  o/Manchester,  icherein  the  felony  ivas  committed 
as  aforesaid,  to  wit,  at,  &c.  whereby  and  by  force  of  the  sta- 
tute the  defendant,  at  the  time  of  such  election,  was  and  is 
exempt  and  discharged  from  the  said  office  of  constable,  to  which 
he  M'as  so  elected  as  aforesaid,  so  being  a  parish  office  luithin  the 
said  jmrish  of  Manchester,  to  wit,  at,  &c. — Replication  to  the 
second  plea,  that  the  parish  of  Manchester  in  the  certificate  men- 
tioned from  time  immemorial  has  been  divided  into  and  contains 
divers  distinct  townships,  one  of  such  being  the  township  of 
Manchester,  and  that  the  manor  of  M.  and  the  township  of  M. 
are  co-cxtensive,  and  that  the  several  and  respective  townships 
in  the  parish  of  M.  (hiring  all  the  time  aforesaid  have  been  used 
and  accustomed,  and  still  of  right  ought  to  have  several  and  re- 
spective constables  for  each  township,  wholly  distinct  and  inde- 
pendent of  each  other,  and  that  every  person  Avho  has  been 
elected  to  serve  the  office  of  constable  within  or  for  any  of  the 

said 
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1806.  said  respective  townships  have  served  and  exercised  the  office 
MosELEY  of  constable  within  and  for  that  township  only  for  *  Avhich  such 
against  pcrson  wus  SO  elected  constable ;  and  that  no  person  who, 
Stonehouse.  during  all  or  any  part  of  the  time  aforesaid,  has  been  elected 
-'to  serve  the  office  of  constable  within  or  for  any  of  the  said  re- 
spective townships,  has  served  or  exercised  the  office  of  con- 
stable within  or  for  the  said  parish  of  Manchester  at  large,  or 
any  where  within  the  said  parish  of  Manchester  out  of  the  re- 
spective townships  for  which  he  was  elected  constable.  That 
the  election  of  the  defendant  to  be  a  constable  of  Mancliester, 
as  in  the  declaration  mentioned,  was  an  election  of  him  to  be 
a  constable  of  the  township  of  Manchester  aforesaid  ;  and  that 
the  defendant,  by  virtue  of  that  election,  was  confined  to  serve 
and  exercise  the  said  office  of  constable  within  the  said  town^ 
ship  of  M.J  and  ought  not  to,  nor  could  by  virtue  of  that  elec- 
tion, serve  or  exercise  the  office  within  or  for  the  said  pai'ish  of 
M.  at  large,  or  any  where  within  the  said  parish  of  M.  except 
within  the  township  of  M.  aforesaid  ;  witliout  this,  that  the  said 
office  of  constable,  to  which  the  defendant  was  so  elected,  was 
a  parish  office  within  the  said  parish  of  M.  &c.  To  this  there 
was  a  general  denmrrer  and  joinder. 

Wood,  in  support  of  the  denmrrer.  The  question  is,  Whether 
the  certificate  exempts  the  defendant  from  serving  the  office  of 
constable  in  the  township  of  Manchester,  the  whole  of  which  is 
within  the  parish  of  Manchester?  The  statute  giving  the  certifi- 
cate is  the  10  ^'  11  JV.d.  c.  23.  s.  2.,  which  discharges  the  pro- 
prietor thereof  "  from  all  and  all  manner  of  parish  and  ward 
offices  within  the  parisli  or  ward  wherein  the  felony  shall  be  com- 
mitted," &c.  The  only  case  on  the  books  on  the  construction 
r  l^ft  1  ^^  ^''^  ^^^  '^  ^^"^  ^'  Dcrbi/shire  (a)  whi(;h  differs  from  the 
present ;  for  there  the  manor  of  Birmingham,  for  which  the 
defendant  was  appointed  constable,  was  more  extensive  than 
the  parisJi  of  Birmingham,  for  which  the  certificate  was  granted ; 
and  therefore  the  certificate  was  holden  not  to  exempt  him 
from  serving  the  office  ;  and  rightly  so  ;  for  otherwise  it  would 
have  had  the  effect  of  extending  the  privilege  meant  to  be 
c(jnferred  by  the  i^tatutt'  to  a  district  without  the  parish  or  ward 
wherein  the  felony  was  connnitted;  which  i>  contrary  to  the 
words  of  the  act.  But  the  court  admitted  that  a  constable 
whose  jurisdiction  did  not  extend  beyond  the  parish  might  be 

(a)  2  Burr,  U82. 

considered 
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Considered  as  a  parish  officer  within  the  act.  [Lord  Ellenborough  1806. 
having"  asked  if  he  had  found  any  case  of  an  appointment  of  a  -^  " 
constable  for  a  parish  eo  nomine,]  he  answered  that  he  was  not  against 
aware  of  any.  But  he  urged  that  if  an  appointment  to  a  parish  ^°^  tHousE. 
office  for  a  district  less  than  a  parish,  though  M'ithin  the  boun- 
dary of  it,  were  deemed  not  to  be  within  the  privilege  of  the 
statute,  it  would  be  rendered  nugatory  in  the  north  of  Eng- 
landy  where  most  of  the  parishes  are  divided  into  townships 
which  have  separate  overseers,  and  where  there  are  no  over- 
seers for  the  parishes  eo  nomine.  (It  was  observed  contra  that 
churchwardens  were  appointed  for  the  whole  parish.)  In  some 
places  there  are  only  chapelwardens  for  the  several  townships ; 
and  in  like  manner  the  surveyors  of  the  highways  arc  appointed 
for  the  townships.  The  statute  10  &  II  fV.  certainly  meant 
to  use  the  words  parish  officers  in  their  popular  acceptation, 
including  overseers  of  the  poor,  whether  appointed  for  town- 
ships or  parishes,  constables^  &c.,  though  in  strictness  these 
latter  may  not  be  parish  officers,  as  not  deriving  their  title  from 
any  parochial  appointment,  (a)  And  in  several  other  acts  the  [  I79  ] 
legislature  appear  to  have  classed  constables  with  parish  officers, 
as  commonly  so  considered.  As  in  stat.  13  &  14  Car.  2.  c.  12. 
s.  15.,  which  speaks  of  constables,  &c.  dying  or  going  out  of 
the  parish ;  and  5. 16.,  which  speaks  of  the  constable,  &c.  0/ 
every  parish.  So  stat.  18  Geo.  3.  c.  19.,  which  speaks  of  con- 
stables, headboroughs,  and  tithing-men  doing  the  business  of 
their  parish,  township,  or  place,  and  delivering  their  accounts 
to  the  overseers  of  the  poor  of  tlie  said  parish,  &c. 

Littledale  contra.  The  constable  of  a  township,  who  has  no 
jurisdiction  in  the  rest  of  the  pari.-li  out  of  the  township,  cannot 
be  considered  as  a.  parish  officer;  which  word  parish  is  used  in 
the  statute  as  an  adjective,  qualifying  the  term  officer,  to  which 
it  is  annexed,  to  mean  an  office  co-extensive  with  the  parish: 
as  county  magistrate,  county  rate,  county  treasurer,  &c.  are  used 
in  opposition  to  cifi/  or  borough  magistrate,  &c.  So  sheriflT,  which 
is  shire-rcevc,  port-reeve,  &c.  mean  that  the  officer's  jurisdiction 
is  eo-extensive  with  the  place  which  is  used  as  the  adjunct  to 
his  office.    The  legislature  having  given  a  particidar  privilege, 

{a)  Upon  tlie  subject  of  the  appointment  of  constables,  vkle  1  Blac.  Cor/t. 
35.").  Kcr  \.  Stephens,  T.  Jonea,  2V>.  Comb.'iO.  I  Roll,  /Ibr.  3-^5.  I.  The 
constable  of  Strpncy'?,  ca'^e,  1  Buht.  174. 

Vol,  VII.  K  it 
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1806.  it  cannot  be  extended  beyond  tbe  words  of  tbe  act  j  and  tbe 
,.""  ~  locality  of  tbe  word  parish,  as  tbere  used,  is  further  evinced  by 
against  its  being  couplcd  with  wardj  which  is  a  local  district  in  a  cityy  as 
Stonehouse.  parish  is  in  a  county.  [Lord  Ellenhorough,  Does  not  ward  in  a 
city  correspond  with  hundred  in  a  county ;  as  in  London  the 
[  180]  parishes  are  within  the  wards  ?]  (a)  Ifward  be  a  higher  division 
than  a  parish,  it  would  not  shew  that  the  latter  meant  to  in- 
clude a  lower  division  as  a  township.  The  act  meant  to  give 
an  exemption  co-extensive  with  the  whole  parish,  for  it  applies 
to  felonies  committed  within  any  part  of  the  parish  j  and  it 
would  be  contradictory  to  give  it  any  other  construction.  The 
Stat.  5  Ann.  c.  31 .  s.  L  which  is  auxiliary  to  the  statute  of  King 
William,  gives  4.01.  reward  on  conviction  of  a  housebreaker, 
and  directs  the  Judge  to  certify  in  what  parish  the  felony  was 
committed.  The  case  of  parishes  divided  into  townships  is  a 
casus  omissus  in  this  act,  as  it  was  in  the  general  statute  of  the 
43  Eliz.  c.  2.  which  omission  was  afterwards  supplied  by  the 
Stat.  13  &  14  Car.2.  c.  12.  ILeBlancJ.  obs5i'ved,  that  the 
overseers  of  the  poor  of  townships  in  the  North  had  always 
had  tl^e  benefit  of  this  statute  of  King  William.1  The  prin- 
ciple laid  down  in  Hex  v.  Darhyshire  (Z»)  was,  that  the  officer 
claiming  the  exemption  should  at  least  claim  it  for  an  office 
co-extensive  with  the  parish  :  and  they  considered  that  a  con- 
stable was  a  civil  officer,  the  nature  of  whose  office  had  no 
relation  to  a  parish,  which  is  an  ecclesiastical  division.  [Le 
Blanc  J.  Supposing  the  parish  and  manor  co-extensive,  would 
that  vary  the  question  ?  ]  In  one  sense  it  might,  as  the  legisla- 
ture looked  to  the  locality  of  the  exemption. 
[  181  ]  JroofHu  reply.  A  parish  office  within  the  parish  does  not  ne- 
cessarily mean  an  office  co-extensive  with  the  parish,  but  may  be 
taken  to  mean  one  Avhich  relates  to  the  exercise  of  parochial 
duties  within  any  part  of  the  parish  :  and  it  AA'^)uld  be  a  strange 
constniction  of  the  act  to  say,  that  if  a  township  were  co-ex- 


(«)  Ward  is  said  to  be  so  used  in  Braddish  v.  Bishop,  Cro.  Eliz.  260.  and 
al<o  in  Cro.  On-.  165.  But  in  Cro.  Jac.  222.  it  is  said  to  be  used  for  a  parish. 
According  to  Coiccirs  Inferpreler,  Wtud  is  a  portion  of  a  city  under  the 
charge  or  keeping  of  an  officer ;  as  tlic  wards  of  the  city  of  London  under 
the  charge  of  th-  respective  aldermc]].  It  is  also  used  as  a  portion  of  a 
forest.     Wapcntahe  is  the  same  as  hundred. 

{b)  2  Burr.  UQ'i. 

tenslvi 
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tensive  with  the  parish,  which  is  sometimes  the  case,  a  certifi-       1806. 

cate  would  exempt  the  owner  from  the  offices  of  the  township, 

but  not  otherwise.     The  lesrislature  could  never  have  contcni-    ^^^^^^-^J 

^  against 

plated  so  unmeaning  a  distinction.  On  the  contrary,  they  Stokeuousi. 
meant  to  exempt  the  party  from  all  offices  to  be  exercised 
within  the  parish  or  ward.  [Grose  J.  observed,  that  there  were 
ward  officers  as  well  as  parish  officers.]  Ward  in  the  counties 
of  Cumberland  and  Northumberland  signifies  the  same  as  hun- 
dred in  other  counties. 

Lord  Ellenborough  C.J.  The  question  is,  whether  the 
office  of  constable  for  the  manor  and  township  of  Manchester, 
which  are  co-extensive  and  within  the  parish  of  Manchester, 
which  parish  contains  also  other  townships,  is  a  parish  or  tcard 
office  within  the  meaning  of  the  stat.  10  &  II  IV.  3.  c.  23.  from 
serving  which  the  defendant  is  exempt  by  means  of  the  certifi- 
cate obtained  by  him  under  that  act  ?  And  that  depends  upon 
the  construction  of  the  words  exempting  the  original  proprietor 
or  assignee  of  such  a  certificate  "  from  all  and  all  manner  of 
parish  and  ward  offices  within  the  parish  or  ward  "  wherein  the 
felony  shall  have  been  committed :  whether  those  words  shall 
receive  a  liberal  and  popular,  or  a  strict  and  literal  interpreta- 
tion ?  If  the  words  be  construed  strictly  and  literally,  the  office 
of  petty  constable  must  be  excluded  altogether ;  for  constables 
iU'e  either  appointed  at  the  manor  court  or  hundred  court,  either 
for  the  manor  or  vill,  or  for  the  hundred,  and  not  for  a  parish  eo  r  jgo  i 
nomine ;  and  so  of  overseers  of  the  poor  in  the  north  of  Eng- 
/a;/d,  who  are  for  the  most  part  appointed,  not  for  parishes,  but 
for  townships  ;  and  yet  ever  since  the  passing  of  the  act  of  King 
William  the  exemption  of  the  certificate  has  always  been  con- 
sidered as  extending  to  these.  If  then  we  cannot  satisfy  the  ap- 
parent intention  of  the  act  by  a  strict  and  literal  construction  of 
the  words,  we  must  adopt  the  more  liberal  and  popular  sense  in 
which  they  appear  to  have  been  used.  And  the  legislature,  in 
other  instances  which  were  mentioned  at  the  bar,  have  spoken  of 
constables  as  of  parislt  officers,  in  the  popular  sense  of  the  word 
parish,  meaning  thereby  officers  whose  functions  were  exercised 
within  the  parish;  and  unless  we  consider  them  to  have  used  it 
in  that  sense  in  the  stat.  of  King  William,  a  very  large  j)ortion 
of  the  realm  must  be  deprived  of  tiie  full  benefit  of  it.  The  sta- 
tute says  that  the  party  shall  be  discharged  "  from  all  and  all 
manner  of  parish  and  ward  offices,"  as  if  contemplating  some- 

K  3  thinsj- 
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1806.  thing  beyond  what  in  legal  strictness  might  be  deemed  to  be  a 
~^  parish  or  ward  office  j  but  it  does  not  specify  any  by  name.  If 
[against  therefore  we  were  to  supply  the  mention  of  such  offices  only  as 
STONtHousE.  in  legal  strictness  fell  under  this  description,  we  should  only  read 
"  surveyors  of  highways  of  par  is  hcSj  churchwardens,  and  over- 
seers of  the  poor  of  parishes; "  and  considering  ward  as  hundred 
it  would  only  embrace  high  constables:  all  other  constables 
would  be  excluded,  and  all  officers  of  townships.  But  it  is  im- 
possible that  this  could  have  been  the  meaning  of  the  legislature. 
In  a  case  therefore  where  inconvenience  would  result  from  a 
narrower  and  strict  interpretation  of  the  words,  which  would  in 
a  great  measure  defeat  the  apparent  object  of  the  legislature,  we 
[  183  J  must  adoi)t  the  more  general  and  popular  sense  of  them,  which 
the  legislature  have  themselves  applied  to  parish  offices  on  other 
occasions. 

Grose  J.  In  constming  the  words  of  this  statute  we  must 
consider  what  M'as  the  object  of  the  legislature  in  making  this 
provision.  They  meant  to  encourage  and  reward  persons  Mho 
exerted  themselves  for  the  public  good  in  the  apprehension  and 
conviction  of  certain  offenders,  by  exempting  them  from  the 
burthen  of  serving  what  they  describe  as  "  all  and  all  manner 
of  parish  and  ward  offices."  It  is  proper  therefore,  in  constru- 
ing these  words,  to  put  the  most  beneficial  sense  upon  them 
for  the  subject  which  they  will  admit  of;  and  for  this  purpose 
we  may  fairly  consider  what  has  been  the  common  language 
of  the  legislature  in  other  acts  in  speaking  of  parish  officers : 
and  in  the  two  which  have  been  mentioned  they  have  considered 
constables  as  parish  officers.  It  appears  then  that  they  have 
sometimes  used  the  appellation  of  pari^/i  officers  m  its  common 
and  popular  sense  ;  and  therefore  we  may  fairly  consider,  that 
in  the  present  instance  they  meant  to  use  it  in  that  sense,  and 
that  they  meant  to  exempt  the  owner  of  a  certificate  circum- 
stanced as  the  defendant  is  from  serving  (amongst  others)  the 
office  of  constable,  considering  that  as  a  parish  office. 

Lawrence  J.  I  think  that  this  act,  which  was  meant  to 
encourage  the  apprehension  and  conviction  of  certain  of- 
fenders, was  intended  to  have  a  general  operation  throughout 
every  part  of  the  kingdom,  and  ought  not  to  bo  narrowed  by  a 
construction  which  would  exclude  a  considerable  part  of  the 
North  from  the  benefit  of  it.  Considering  then  the  ()l)jcct  of 
the  les^islature,  and  the  general  ternis  they  have  used,  it  can- 
not 
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not  be  doubted  that  they  *meant  to  use  them  in  their  popular,       1806. 
and  not  in  their  strict  sense.  Constables  are  appointed  either  at    « 
the  sheriti  s  tourn  or  at  the  court  leet  of  the  lord,  and  cannot      against 
therefore  in  strictness  be  deemed  parish  officers  :  but  yet  they  Stonehouse. 
are  commonly  so  considered,  and  in  the  two  acts  which  have     ^  ■* 

been  mentioned  they  are  described  as  such  :  from  whence  we 
may  infer,  that  the  legislature  in  the  present  instance  used  the 
term  "  parish  office"  in  the  same  popular  sense.  And  not  only 
the  legislature  in  these  acts  of  parliament,  but  writers  of  consi- 
derable eminence  have  considered  constables  as  parish  officers. 
Thus  Lambert  in  his  Office  of  Constable,  p.  9.  speaks  of  petty 
constables  in  towns  and  parishes,  who  were  to  aid  the  constables 
of  the  hundred.  And  Blackstone  in  his  Commentaries,  1  vol. 
356,  says,  "  petty  constables  are  inferior  officers  in  eveiy  town 
and  parish,  subordinate  to  the  high  constable  of  the  hundred  :" 
these,  he  says,  are  all  chosen  at  the  court  leet,  or  if  no  court 
leet  be  held,  are  appointed  by  two  justices  of  the  peace.  Con- 
sidering therefore  that  the  legislature  has  used  the  description  of 
parish  officer  in  its  popular,  and  not  in  its  strict  sense,  there  is 
no  reason  for  confining  it  to  officers  who  are  properly  appointed 
for  the  whole  parish,  and  whose  jurisdiction  is  co-extensive  with 
it,  but  it  may  well  be  taken  to  comprehend  officers  of  the  same 
description  appointed  to  exercise  their  offices  in  different  parts 
of  the  parish,  all  of  whom  together  may  be  considered  in  a  ge- 
neral sense  as  the  parish  officers,  though  each  may  not  exercise 
a  jurisdiction  over  the  whole  parish.  This  differs  from  the  case 
of  Hex  v.  Darbyshire,  to  which  the  true  answer  was  given  at  the 
bar.  The  object  of  the  act  of  King  fVilliam  in  giving  the  cer- 
tificate was  to  exempt  the  possessor  from  the  burthen  of  serving 
offices  within  the  parish  where  the  felony  was  committed,  but 
not  to  extend  the  exemption  to  offices  of  more  enlarged  juris-  r  iqc  ■, 
diction  than  the  parish,  which  was  the  attempt  made  in  that 
case,  and  tliereforc  it  cannot  rule  the  present,  which  is  an  at- 
tempt to  narrow  the  exemption  to  offices  co-extensive  with  the 
whole  parish. 

Le  Blanc  J.  The  question  is,  in  what  sense  the  legislature 
have  used  the  term  parish  offices  in  this  act  of  parliament, 
Mlietlicr  in  its  strict  legal  and  technical  sense,  or  in  the  more 
popular  sense  of  it  ?  And  I  know  of  no  better  rule  for  ascertain- 
ing in  what  sense  words  have  been  used  in  an  act  of  parliament, 
than  by  seeing  in  M'hat  sense  the  same  expressions  have  been  used 

in 
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180G.       in  otber  acts  of  parliament  passed  at  no  great  distance  of  time 
,j  from  the  act  in  question.     Now  in  tlie  act  of  Car.  2.  it  appears 

against  that  a  constable  was  considered  by  the  legislature  as  a  parish 
Stonehouse.  officer,  and  if  the  meaning  of  the  act  of  King  William  were 
only  doubtful,  ought  not  such  a  construction  to  be  put  upon  it 
as  will  extend  its  operation  over  the  whole  kingdom,  rather 
than  one  which  would  deprive  a  great  part  of  the  kingdom  of 
tlie  benefit  of  it  ?  It  is  not  disputed  that  if  the  manor  and  parish 
Avcre  co-extensive,  the  certificate  would  exempt  the  party  from 
serving  the  office  of  constable.  But  that  is  going  a  great  way 
towards  the  adojjtion  of  a  liberal  construction  of  the  act.  And 
if  that  were  admitted,  as  I  think  it  must  be,  it  will  be  doing 
no  violence  to  the  words  to  extend  the  exemption  to  a  constable 
who  is  appointed  to  execute  his  office  within  the  limits  of  the 
parish  for  which  the  certificate  is  granted.  In  the  case  of  The 
King  V.  Darhyshire  most  of  the  arguments  of  the  Judges  went 
to  sheAv  that  the  certificate  did  not  extend  to  offices  to  be  exer- 
cised beyond  the  bounds  of  the  parish,  as  that  would  be  to  ex- 
[  186  ]  tend  the  exemption  into  a  different  district  than  that  in  which 
the  party  had  tlie  required  merit,  whicli  must  be  confined  to 
the  parish  wherein  the  felony  was  committed.  But  this  case  is 
the  converse  of  that ;  for  the  exemption  is  claimed  to  be  exer- 
cised withhi  a  less  extent  than  the  legislature  proposed  as  the 
reward  of  the  public  service  performed  by  the  party,  but  one 
which  is  comprehended  within  the  proposed  extent.  I  am 
therefore  of  opinion,  that  the  certificate  does  exempt  the 
defendant  from  serving  the  office  of  constable  for  the  township 
of  Manchester,  the  whole  of  Miiich  lies  within  the  parish  of 
Mancltcster,  for  which  such  ccrtlfieatc  was  granted. 

Judgment  for  the  Defendant. 


Zorcii, 
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ZoucH,  on  the  Demise  of  Thomas  Forse,  against         Tuesday, 
Henry  Forse.  ^'^^-  *^- 

IN  ejectment  for  one  moiety  of  a  copyhold  tenement  in  the  There  can  be 
manor  of  Froom  Vanchurch,  in  the  county  oi  Dorset,  which  occupancy  of 
was  ti'ied  before  Le  Blanc  J.  at  the  last  Dorchester  assizes,  a  a  copyhold, 
verdict  was  found  for  the  Plaintiff,  subject  to  the  opinion  of  the  freellold  is 
Court  on  the  following  ease.  always  in  the 

111 

At  the  court  baron  of  the  Duke  of  Bolton  for  his  manor  of  ^^  sta^tutes 

jFroom  Vanchurch,  in  the  county  of  Dorset,  holden  the  24th  of  29  Car.  2. 

Jvli/  \J6l,  the  lord  of  the  manor,  by  his  steward,  granted  to  ^nd  i4(5«)  2 

Robert  Forse  the  reversion  of  a  moiety  of  a  copyhold  tenement  c  20.  s.  9.  ap- 

by  copy  of  court-roll  as  follows:  "  At  this  court  the  lord  of P^"? P"^^^"S 
/        ^  ■'  estates  pur 

"the   manor,   by  his  steward,   granted   to  Robert  Forse  of  autre  vie 

"  Porton,  &c.  the  reversion  of  a  moiety  of  a  customary  tene-  yhere  there 

*^  ment  and  46  acres  of  *  land,  &c.  within  this  manor,  now  in  occupant  da 

"  possession  of  JVilliam  Forse,  which  he  claims  to  hold  for  his  ""^  extend  to 

*'  life  by  copy  of  court-roll  of  this  manor,  dated  the  29th  of  And  one  who 

"  Jpril    1725,   remainder  by  another  copy  dated  the  6th  of  was  admitted 

"  May  1740,  to  Henry  Forse,  son  of  the  said  JVilliam  Forse,  ^  claim  as 

''  for  his  life ;  to  have  and  to  hold  the  reversion  of  the  said  administrator 

"  premises,  &c.  to  the  said  Robert  Forse,  for  the  life  of  Henry  ^^  ^^^^  arantee 

"  Forse,  his  son,  (aged  ten  years,)   at  the  will  of  the  lord,  of  a  copyhold 

*'  according  to  the  custom  of  the  said  manor,  from  and  imme-  h"vin"'^no^'^' 

"  diatcly  after  the  surrenders,  forfeitures,  or  other  determina-  title  in  such 

"  tion  of  the  estates  of  the  said  William  Forse,  and  Henni  Forse  character, 

'  '^  cannot  reco- 

"  his  son,  of  and  in  the  said  premises  :  paying  the  yearly  rent  ver  in  cject- 

"  of  155.  and  an  heriot,   when  it  shall  happen,  and  by  and  "?^"^  ^^     , 

.  virtue  ot  such 

"  under  such  other  works,  suits,  &c.  services,  and  customs  as  admission  as 

"  are  usuallv  done  and  paid  for  the  same.     And  for  such  estate  "P°"  ^,  "^^^ 

7  -i-rii  T-i  y-  7  7  \        -77     and  substan- 

"  in  reversion  the  said  liobcrt  rorsc  (as  sole  purchaser)  'paid  the  tive  "-rant  of 

"  lord  for  a  fine  3Sl.     But  the  admittance  and  fealty  of  the  ^he  lord. 

*T  187  1 
"  said  Robert  Forse  and  Henri/  Forse  his  son,  is  respited  until,^'      L  -^  -''   J 

8:c.  JVilliam  Forse  continued  seised  till  the  year  1764,  when 
he  died  ;  and  upon  his  death  the  said  Henri/  Forse,  the  son  of 
JVilliam  Forse,  entered  into  and  continued  seised  till  1/93, 
when  he  died;  and  upon  his  death  liis  widow  entered  and  eun- 
'tinued  in  possession  till  1803,  when  she  died.  The  above- 
named  Robert  Forse,  to  whom  tiic  reversion  was  so  irrantcd, 

died 
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died  intestate  in  17/5,  leaving  six  sons,  fFilUam  Forse  the 
eldest,  Henry  Forse  the  cestuy  que  vie  named  in  the  said  grant, 
Tliomas  Forse  the  lessor  of  the  plaintiff,  and  three  others;  and 
upon  his  death  administration  of  his  effects  was  duly  granted 
to  two  persons  who  are  since  dead :  after  which,  viz. 
February  1st,  1804,  administration  de  bonis  non  was  granted  to 
the  lessor  of  the  plaintiff,  who  on  the  *25th  oi  August  1804  was 
admitted  tenant  (a)  to  the  said  moiety  for  the  life  of  the  said 
Henry  Forse,  the  son  of  Robert  Forse.  No  evidence  was  pro- 
duced of  any  custom  in  the  manor  that  the  cestuy  que  vies  not 
taking  by  the  habendum  should  have  any  beneficial  interest. 
The  question  for  the  opinion  of  the  Court  was,  whether  the 
plaintiff  were  entitled  to  recover  ? 

PF.  B.  Taunton,  for  the  lessor  of  the  plaintiff,  contended  for 
his  right  to  recover  either  under  the  original  grant  of  the  24th 
of  July  1/61;  and  this  either  at  common  law,  or  by  virtue  of 
the  statutes ;  or  in  equity  ;  this  being  so  plain  a  trust  that  the 
lessor  of  the  plaintiff  should  not  be  defeated  on  his  trustee's 
title  :  or  under  the  subsequent  act  of  the  lord  in  the  admission  of 
the  24th  of  August  1804,  operating  as  a  new  copyhold  grant  to 
the  lessor  of  the  plaintiff  pur  autre  vie,  and  re-uniting  the  legal 
with  the  equitable  estate.  1st,  The  lessor  is  entitled  to  recover 
at  common  law  as  quasi  a  special  occupantimpliedly  designated 
by  the  tenns  of  the  original  grant :  because  every  grant  is  to  be 
taken  most  strongly  against  the  grantor,  and  so  to  be  constmed 
ut  res  magis  valeat  quara  pereat  j  and  a  copyhold  grant  to  one 
pur  autre  vie  is  equivalent  to  a  grant  to  him  and  his  representa- 
tives pur  autre  vie,  and  is  not  determined  by  the  death 
of  the  grantee ;  for  as  he  may  assign  it  during  the  life  of 
the  cestuy  que  vie,  and  the  lord  would  be  bound  to  admit  the 
assignee  in  fact,  by  the  same  reason  he  ought  to  admit  the  ad- 


(rt)  The  admission,  upon  which  an  argument  was  afterwards  attempted  to 
be  raised,  was  in  this  form  :  "  Manor  of  Froom  Vanchnrch,  &:c.  At  this  court 
came  Thomaa  Forse  of,  Jcc.  and  was  admitted  tenant  to  a  moiety  of  a  custom- 
ary tenant  and  46  acres  of  land,  &c.  uiltu/t  lie  chnmt  as  administrator  of  the 
goods,  '&,c,  of  liobert  Forse,  late  of  Porltn,  fcc.  deceased,  for  the  life  of 
Henri/  Forse,  by  copy  of  court-roll  of  this  manor,  dated  '24th  of  July  1761, 
it  api>earing  hy  the  said  copy  that  the  said  Robert  Forse  was  the  sole 
purchaser  thereof,  and  the  sai()  Tlnmiat  Forse  did  this  day  his  fealty  to 
the  lady." 
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mitiistrator  of  his  grantee,  who  is  an  assignee  in  law,  in  order  1806. 
to  give  effect  to  the  grant.  [Le  Blanc  J.  Is  it  not  settled  law,  z~r^ 
that  there  can  be  no  occupancy  of  a  copyhold  ?]  Co.  Cop.  s.  56.  against 
says,  that  there  may,  though  it  is  said  in  Smartle  v.  Penhal-  Forse. 
low  (a)  to  have  been  adjudged  otherwise.  But  it  is  laid  down 
in  many  authorities  (6)  that  a  copyhold  grant  is  to  be  construed 
according  to  the  intent  of  the  parties,  and  is  not  to  be  tied  up 
to  the  strict  rules  of  law.  And  here  the  intent  of  the  lord  plainly 
appears,  that  an  estate  for  the  whole  life  of  Henry  Forse  should 
pass  to  the  grantee.  But  if  there  were  any  doubt,  the  subse- 
quent admission  of  the  lessor  of  the  plaintiff  by  the  lord  has 
explained  his  own  grant,  which  it  may  well  do,  as  the  admit- 
tance in  Brookes  v.  Brookes  (c)  explained  the  antecedent  sur- 
render; especially  as  the  admittance  in  this  case  was  made  on 
a  claim  of  right  as  administrator  of  Robert  Forse,  So  in  Burgess 
V.  Wheats  {d)  Lord  Mansfield  said,  that  if  the  lord  consent  to  a 
condition  or  trust  on  the  court-roll,  he  is  bound  by  it ;  for  he 
cannot  claim  against  his  own  act.  And  as  a  grant  of  a  chattel 
interest  in  land  to  A.  for  the  life  of  B.  would  enure  in  law  as 
a  grant  to  A.  and  his  personal  representatives,  though  not 
named,  during  the  life  of  B.:  so  this  which  is  a  grant  of  a  bare 
interest  in  land,  under  which  the  freehold  does  not  pass  to  the 
grantee,  must  operate  as  a  grant  to  the  administrator  of  the 
grantee,  in  order  to  give  effect  to  it ;  and  the  intention  of  the  [  190  ] 
lord  that  it  should  so  operate  is  evinced  by  the  subsequent  ad- 
mission of  the  administrator,  as  such.  But  supposing  the  grant 
would  have  determined  at  common  law  by  the  death  of  the 
grantee,  the  statutes  29  Car.  2.  c.  3.  s.  12.  and  14  Geo.  2.  c.  20. 
s.  9.  will  uphold  the  estate  in  his  representative  for  the  life  of 
the  ccstuy  que  vie.  The  first  statute  enacts,  that  a)iy  estate  pur 
autre  vie  shall  be  dcviseable,  and  if  not  devised  shall  be  charge- 
able in  the  hands  of  the  heir,  if  it  come  to  him  as  special  occu- 
pant, as  assets  by  descent ;  and  if  there  be  no  special  occupant, 
it  shall  go  to  the  executors  or  administrators  of  the  grantee, 
and  be  assets  in  their  hands :  and  the  latter  statute  directs, 
that  wlicrc  there  is  no  devise  of  such  estate,  and  no  special 

(a)  Smart h-  v.  Penhullow,  6  Mod.  0'>.     1  Sa/k.  188.  and  2  Ld.  Rat/.  994 
{(>)  Co.  Cop.  s.  3.-).   (p.  97.)     Fisher  v.  Wigg,  1   P.  HW.   15.     Rigdcn  t. 
Vallier,  2  J'es.  256,  9,     Brooks  v.  Brooks,  Poph.  125.     Cro.  J«c.  43-4. 
(0  Popfi.  1-2:).  (f/)  1  Blac.  Rep.  16r. 
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180^.      t>cctipanl^  the  suq)lus  of  such  estate,  after  payment  of  debts, 
J,  shall  be  distributed  as  the  personal  estate  of  the  owner.    Tlien 

against  supposing  there  could  be  no  general  occupant  of  a  copyhold, 
FoRsB.  which  never  appears  to  have  been  expressly  decided :  (for  it 
was  not  the  principal  point  in  Smartle  v.  Penhallow  ;  (a)  and 
Coke's  Copi/holderf  s.  56.  is  otherwise,)  that  is  no  reason  why 
there  may  not  be  a  special  occupant  of  it  under  the  statutes ;  for 
at  common  law  there  could  be  no  general  occupancy  of  things 
lying  in  grant,  as  of  a  rent ;  {h)  and  yet  the  statutes  extend  to 
them.  This  is  said  in  a  note  to  6  Mod.  66.  to  have  been  so  ad- 
judged in  C.  B.  J  and  though  a  queere  be  there  put,  the  point 
was  expressly  determined  by  Loixl  Harcourt  in  Rawlinson  v.  The 
Duchess  of  Montague,  (c)  who  said,  that  if  since  the  stat.  of  Car. 2. 
a  rent  be  granted  to  A.  for  the  life  of  JB.,  and  J.  die,  living 
[  191  ]  B. ;  A's  executors  or  administrators  shall  have  it  during  the  life 
of  B,;  and  the  statute,  he  adds,  in  that  case  does  not  enlarge, 
but  only  preserves  the  estate  of  the  grantee.  And  so  is  the 
opinion  in  Kendal  v.  Michjield.  (d)  The  same  reason  holds  why 
copyhold  should  be  preserved  as  well  as  other  estates  for  life. 
There  are  several  cases  in  equity  where  copyhold  estates  pur 
autre  vie  have  gone  to  the  personal  representatives  of  the 
grantor.  How  v.  How,  (e)  Withers  v.  Withers,  (/)  and  Bundle 
V.  Bundle,  (g)  iLawrence  J.  Were  not  those  cases  of  special 
occupancy  ?  But  have  you  any  cases  of  common  occupancy 
where  it  was  holden  that  the  representatives  of  the  grantee 
should  take  against  the  lord?  In  Withers  v.  Withers  Lord 
Hardwicke  considered  that  the  stat.  14  Geo.  2.  c.  20.  did  not 
extend  to  copyholds.]  He  admitted,  that  he  had  not  found 
any  such  case.  But  what  was  said  in  Ambler  is  but  a  loose 
dictum.  At  any  rate,  he  contended,  3dly,  that  by  the  admis- 
sion of  the  2A\\\  oi  August  1804  the  lord  who  had  then  the 
legal  title,  made  a  new  and  valid  customary  grant  {h)  of  the 
copyhold  to  the  lessor  of  the  plaintiff,  and  thereby  united  the 
legal  with  the  equitable  title,  which  the  lessor  had  in  him  before. 

(rt)  6  Mod.  65.     1  Sulk.  188.  and  2  Ld.  Rai/.  99], 

(h)  Co.  Lit.  41.      Vaui^h.    19U.   201.     2    Rol.  Abr.  150.     Cro.   Eliz.  721, 
Sitlk.  189.     2  J-rf.  R'li/.  10f)0. 

(f)  Dec.  1710.  note  to  Lowv.  Buirmc,  .3  P.  Tims.  2G0. 

(f/)  li/irmird  Chan.  Rep,  ^9.  {c)  1  Vern.'ilG.  (/')  Amhl.M^I. 

{'J)  2   Vern.  26-4.  (/<)   Co.  Cop,  ».  ;i8. 

[Lord 
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[Lord  Ellenhorougli.  If  a  stranger  have  no  title,  can  admission 
give  him  a  title  ?  "Lawrence  J.  and  Le  Blanc  J.  If  the  Lord 
admit  one  upon  a  mistaken  claim,  which  turns  out  to  have  no 
foundation,  how  can  that  pass  the  estate  to  him  ?  Lord  Ellen- 
borough.  Have  you  any  case  where  an  admission  upon  an  un- 
founded claim  shall  operate  as  a  new  and  effectual  grant  fi-om 
the  lord  ?]  At  least  it  may  operate  so  far  as  to  pass  to  him  the 
legal  title  which  before  was  in  the  lord ;  and,  according  to 
3  Leon.  210.  which  is  recognized  in  Gilbert's  Tenures  281.  the 
stranger  shall  be  tenant  at  will,  because  he  comes  in  by  the  assent 
of  the  lord.  As  in  Doe  d.  Martin  v.  Watts,  (a)  an  acceptance 
of  rent,  through  ignorance  of  the  party's  title,  will  yet  constitute 
a  tenancy  from  year  to  year. 

Lord  Ellenbobough  C.  J.  That  was  in  the  case  of  a 
tenant  in  possession  :  but  an  admittance  to  a  copyhold  does  not 
in  itself  constitute  a  possession:  it  only  gives  the  party  the 
means  of  possession  if  he  have  a  good  title  to  it.  Nothing  can 
be  added  further  to  the  argument,  and  therefore  we  may  relieve 
the  plaintiff's  counsel  from  further  unnecessary  trouble.  The 
claim  made  by  the  lessor  of  the  plaintiff  was  as  administrator 
de  bonis  non  of  Robert  Forse  the  grantee,  upon  which  he  was 
admitted ;  but  in  that  character  he  could  not  be  invested  with 
any  title,  unless  copyholds  be  withiii  the  statute  of  Car.  2.  or 
of  Geo.  2.  But  it  having  been  decided  that  neither  of  those 
statutes  extends  to  copyholds,  it  appears  thai  he  claims  to  be 
admitted  in  a  character  upon  Avhlch  no  legal  title  could  be 
founded,  and  in  respect  of  which  he  ought  not  to  have  been 
admitted.  Then  unless  this  erroneous  admission  operate  as  a 
new  grant,  he  can  have  no  title  at  all.  But  it  would  be  too 
much  to  say  that  that  which  was  an  admission  upon  a  claim  in 
a  i)articular  character,  being  vicious  in  that  respect,  shall  operate 
as  a  new  and  express  grant  wliicli  neither  the  lord  nor  the 
tenant  ever  contcmjilated  at  the  time. 

Lawrence  J.  It  never  was  determined  that  copyholds  were 
within  the  statutes,  and  tlie  contrary  has  been  said  in  several 
cases;  and  tliere  is  good  reason  why  they  slionld  not  be  con- 
sidered to  be  within  tliem  ;  for  if  it  Avere,  it  would  take  away 
the  right  of  the  lord.  The  object  of  the  statutes  was  to  pro- 
vide for  the  occupation  of  estates  pur  autre  vie  which  upon  the 
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death  of  the  owners  no  person  had  a  present  right  to  occupy, 
and  to  apply  them  for  the  henefit  of  the  creditors  and  represen- 
tatives of  the  former  owners.  In  Doe  d.  Lemprieie  v.  Martin 
(a)  Lord  C.  J.  De  Grey  said,  that  there  can  he  no  general  occu- 
pant of  a  copyhold,  since  the  freehold  is  never  out  of  the 
lord.  And  the  statutes  having  been  passed  to  obviate  the  incon- 
venience of  general  occupancy  shews  that  they  refer  to  estates 
pur  autre  vie  of  a  different  description  from  copyholds.  Upon 
the  other  point  the  case  is  equally  plain  :  if  the  terms  of  the 
admission  be  looked  at,  it  cannot  operate  as  a  new  grant ;  be- 
cause the  lessor  of  the  plaintiff  claims  as  administrator,  &c.  of 
Robert  Forse  in  respect  of  the  former  grant  to  him,  in  conse- 
quence of  which  the  lessor  Avas  admitted  :  but  the  lord  by  that 
did  not  admit  him  to  any  estate  which  the  former  grant  did 
not  convey. 

Le  Blanc  J.  The  statutes  only  meant  to  extend  to  estates 
where  no  person  would  be  injured  by  the  appropriation ;  but 
if  they  extended  to  copyholds,  they  would  operate  to  the  pre- 
judice of  the  lord,  which  was  not  intended.  Then  the  lessor  of 
the  plaintiff  can  have  no  title  but  under  a  subsequent  grant  of  the 
lord:  but  the  admission  of  the  lessor,  claiming  in  a  particular 
character  under  the  former  grant,  cannot  operate  as  a  substan- 
tive grant  of  a  new  estate. 

Postca  to  the  Defendant. 


WollastoH  was  to  have  argued  for  the  Defendant. 

(ffl)  2  Blac.  Rep.  1150. 


'  [  194  3 

Yriday, 
Feb.  7th. 

An  affidavit 
to  hold  to 
bail,  only 


Perks  asrainst  Severn. 


THE  Defendant  was  holden  to  bail  upon  an  affidavit  that  he 
was  "indebted  to  the  Plaintiff  in  54/.  for  floods  sold  and 

stating  that    delivered,  and  as  the  acceptor  of  a  bill  of  excha}i<re ,-"  and  a  rule 

the  defendant     ..  ,.       ,„       ...         .         ,       ,   ^      ,      ^ 

was"j/?r/t6if(i  "''^*  ^vas  obtanied  for  dischargnig  the  defeiulant  out  of  custody 

to  the  plain-   on  filing  common  bail,  upon  the  insufficiency  of  the  affidavit, 

tit!  in  64/.         .  -11  1  1  ,         ,    ,    ,.  ' 

for  goods  sold  1"  ""t  Stating  that  the  goods  were  sold  and  delivered  by  thcplain- 

and  delivered, 

(not  staling  b>/  the  phiiitliff'  lo  the  d<fcndant)  and  as  the  acceptor  of  a  bill  of  cxchanirc." 

is  insi  fficicnt. 
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tiff  to  the  defendant,  and  in  not  stating  by  whom  the  bill       1806. 
of  exchange  was  drawn,  or  in  what  right  the  plaintiff  sued       " 

IrERKS 
upon  It.  against 

Wigley  shewed  cause  and  said  that  the  defendant  could  not  Severn. 
be  indebted  to  the  plaintiff,  as  it  was  sworn,  in  54^  for  goods 
sold  and  delivered,  unless  the  goods  had  been  sold  and  delivered 
by  the  plaintiff  to  the  defendant ;  and  that  it  was  ruled  last  term 
in  Bradshaw  v.  Saddington  (a)  not  to  be  necessary  to  state  in 
what  character  the  plaintiff  declared  on  a  bill  of  exchange. 
There  the  affidavit  was,  that  the  defendant  was  indebted  to  the 
plaintiff  in  100/.  i(p07i  and  by  virtue  of  a  certain  bill  of  exchange 
drawn  by  the  defendant,  and  long  since  due  and  unpaid. 

JSspinasse,  in  support  of  the  rule,  relied  principally  on  the  first 
objection,  that  the  goods  were  not  stated  to  have  been  sold  and 
delivered  by  the  plaintiff  to  the  defendant :  they  might  have  been 
furnished  upon  the  credit  of  a  third  person.  And  he  referred 
to  Mackenzie  v.  Mackenzie,  (b)  where  Buller  J.  mentioned  a 
case  of  an  affidavit  "  that  the  defendant  was  indebted  to  the  , 
plaintiff  in  5000/. /or  money  had  and  received,  and  for  which  he 
had  not  accounted  :"  which  was  ruled  to  be  insufficient.  There 
it  was  not  said,  "  money  had  and  received  bj/  the  defendant  to 
the  use  of  the  plaintiff."     And 

The  Court,  on  the  authority  of  the  last-mentioned  case,  held 
the  present  affidavit  to  be  insufficient,  and  made  the 

Rule  absolute. 

(a)  Ante,  94.  {h)  1  Tfrm  Mcp.  717. 


Wk[.d 
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WfitD  against  Hornby,  Cleirk. 

Monday,  

Feb.  10th.  fTpHE  Plaintiff  declared,  upon  his  possession  of  a  sole  and 
Undei  an-  several  fishery,  and  also  of  a  free  fishery,  and  common  of 

dent  deeds  fishery  in  the  several  parts  of  the  river  Rihble,  which  lay  in  the 
riehf ?rf  the  *  respective  manors  of  Rihchester,  Button,  Aighton,  Bailey,  and 
owner  of  an  Chaigley  ;  and  also  in  that  part  of  the  river  Hodder  vs^hich  lies 
ri!ff,!?n!?^J<f  ia  the  last-mentioned  manor,  and  which  discharges  itself  into 

a  Well    clCrOaS 

a  river  for      the  Ribble;  and  then  alleged  that  the  Defendants  wrongfully  con- 

taking  fish,  if  t^jj^g^  ^  -^tqiy  or  dam  across  the  river  Mibble,  lower  down  the 

It  appear  that 

such  weir  was  Stream  than  the  plaintiff's  fisheries,  per  quod,  salnion  and  other 

heretofore       ^j^  were  prevented  from  coming  to  the  plaintiff's  fisheries,  and 

brushwood,     from  Spawning  there,  &c. ;  and  the  plaintiff  could  not  enjoy  his 

fisheries  in  tam  amplo  modo.    One  of  the  counts  described  the 

obstruction  to  be  by  continuing  a  weir  or  dam  made  larger, 

closer,  firmer,  and  higher  than  it  *  ought  to  Imve  been,  per  quod, 

&C. ;  and  another  more  generally.     Plea  not  guilty.     At  the 

trial  before  Sutton  B.  at  Lancaster,  it  appeared  that  the  plaintiff. 


through 
which  it  is 
possible  for 
the  fish  to 
escape  into 
the  upper 
part  of  the 
he  can 


not  c'onvert'it  ^^^^®  ^^^^^  been  in  possession  of  his  estate  about  29  years,  was  in- 

into  a  stone    titled  to  a  right  of  fishery  in  the  river  Ribble  above  the  defend- 

by  "^the  pos-  ^^^'^  weir,  and  that  before  the  obstruction  complained  of  he  had 

sibihty  of     takeii  plenty  of  salmon  and  other  fish  within  the  limits  of  his 

fishery,  but  after  the  alteration  in  the  defendant's  weir  there  were 

but  few  fish  to  be  taken  at  any  time,  and  sometimes  none.  That 

till  about  forty  years  ago,  the  defendant  and  the  prior  owners  of 

Brockhole's  mill  had  always  had  a  brushwood  weir  across  the 

river  Ribble  near  the  mill ;  and  he  shewed  by  old  deeds,  for  two 

centuries  back,  that  they  had  a  right  to  have  a  weir  across  the 

river  for  the  use  and  convenience  of  their  fishery,  which  right 

was  expressed  in  those  deeds  in  large  and  general  terms,  not  li- 

mitted  as  to  the  heighth,  or  restricted  as  to  the  materials  of  the 

weir;  but  none  of  the  witnesses  could  remember  any  other 

than  a  brushwood  weir  prior  to  the  year  1766.    At  that  period 

one,  for  liie 

purpose  of  stoppins;;  fisii  in  their  passage  up  a  ri%'er,  is  treated  as  a  public  nusancc  by  Magna 
Charta,  c.  23.  and  \'i  lui.  -l.  c.  7.  and  the  right  to  convert  a  brushwood  into  a  stone  weir 
is  not  evidenced  by  shewing  that  40  years  ago  two-tliirds  of  itliad  l)ccn  so  converted,  with- 
out interruption:  and  the  action  for  liic  injury  having  been  brought  within  20  years  after 
the  remaining  third  part  was  so  converted. 

*  [  196  ]  the 


escape 
through  the 
weir  is  de- 
barred, 
though  in 
flood  times 
the  fish  may 
still  overleap 
it. 

The  en- 
hancing, 
straitening, 
or  enlargini' 
oi  an  ancient 
weir,  as  well 
as  tlic  new 
erection  of 
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Weld 

against 

Hornby. 


the  then  owner  of  Bmckhok's  mill  erected  a  solid  stone  weir  1806. 
two-thirds  across  the  river  in  lieu  of  the  former  brushwood, 
leaving  the  other  third  composed  of  the  same  materials  as  be- 
fore J  to  which  it  did  not  appear  that  any  objection  was  made  j 
and  in  1784  the  remaining  third  of  brushwood  was  removed, 
and  the  stone  weir  carried  quite  across  the  river.  This  weir  was 
a  solid  piece  of  masonry,  (having  three  locks  in  it,  as  the  former 
wooden  weir  had  for  the  purpose  of  catching  fish,)  about  ten 
feet  broad,  and  nearly  level  at  top,  with  a  straight  perpendicu- 
lar side  towards  the  fall  of  the  river.  There  was  a  contrariety 
of  evidence  as  to  the  relative  heighth  of  the  new  to  the  old 
weir,  but  in  the  result  it  did  not  appear  that  the  present  stone 
weir  was  either  broader  or  higher  than  the  former  brushwood  [  197  ] 
weir,  making  reasonable  allowance  for  the  sinking  of  the  latter 
after  a  time.  The  present  action  was  brought  within  three 
months  before  the  expiration  of  20  years  from  the  last  altera- 
tion. The  learned  Judge  directed  the  jury  to  consider,  first, 
whether  the  alteration  of  the  weir  made  in  1784  were  injurious 
to  the  plaintiffs  fishery  in  the  stream  above  :  and  if  it  were, 
then  secondly,  whether  such  alteration  were  made  by  the  defend- 
ant in  the  exercise  of  his  own  right,  as  evidenced  by  the  several 
deeds,  shewing  that  the  defendant  and  those  under  whom  he 
claimed  had  a  right  to  erect  and  preserve  a  weir  at  Brockhole's; 
or  whether  there  were  any  encroachment  on  the  plaintiff's  right 
by  the  alteration  made  40  years  ago,  when  a  stone  weir  was 
erected  two-thirds  across  the  river,  which  had  been  acquiesced 
in  without  complaint,  and  by  the  completion  of  the  weir  with 
stone  nearly  20  years  before  this  action  brought.  And  he 
told  the  jury,  that  if  there  had  been  an  uninterrupted  enjoy- 
ment of  the  weir  in  its  present  state  for  20  years,  this  action 
could  not  be  maintained :  but  that  though  less  than  20  years 
did  not  of  itself  afl^brd  a  conclusive  presumption  of  right ;  yet 
that  such  a  length  of  possession  as  had  been  shewn  by  the  de- 
fendant, and  of  acquiescence  on  the  part  of  the  plaintiff,  was 
certainly  evidence  of  title,  and  connected  with  the  other  cir^ 
cunistances  was  evidence  for  them  to  say  whether  or  not  such 
a  ])ossession  had  a  legal  commencement,  or  Avere  an  encroach- 
ment on  the  plaintiff's  right.  The  jury  on  this  returned  a 
verdict  for  the  defendant,  stating  at  the  same  time  that 
they  thought  the  alteration  of  the  weir  in  1784  was  preju- 
dicial to  the  plaintiff's  fishery,  but  that  the  defendant's  right 

was 
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1806.       was  by  length  of  possession  and  other  evidence  of  title  well 

~  established. 

Weld 
against  *  In  Michaelmas  term  last  it  was  moved  to  set  aside  the  ver- 

HoRNBY.  jict^  as  contrary  to  the  evidence  of  the  actual  injury  sustained 
*  [  198  ]  by  the  plaintiff  from  the  alteration  of  the  weir  in  1784,  and  not 
warranted  by  any  legal  inference  to  be  drawn  in  favour  of  the 
defendant's  right  from  the  ancient  deeds,  explained  as  they 
were  by  the  des^cription  of  the  weir  which  had  beeij  always  in 
use  before  17^6,  or  from  the  partial  encroachment  which  had 
been  then  made,  but  which  still  left  such  a  passage  for  the  fish 
over  the  remaining  binishwood  weir  as  made  it  not  material 
for  the  plaintiff  to  assert  his  right.  A  rule  nisi  was  accord- 
ingly granted. 

Toppings  Scarlet,  and  Holroyd  now  'shewed  cause,  and  ar- 
gued shortly  upon  the  weight  of  evidence  in  favour  of  the  de- 
fendant's right  to  have  a  weir  of  stone  if  he  pleased  from  the 
alteration  made  in  1766  so  long  acquiesced  in,  and  followed 
up  by  the  completion  of  the  work  in  1784.  And  they  also  ad- 
verted to  the  contrariety  of  evidence  as  to  the  injuiy  to  the 
plaintiff  from  the  latter  alteration. 

Cockell,  Serjt.,  Park,  fVood,  and  Raine  were  to  have  sup- 
ported the  rule. 

Lord  Ellenborough  C.  J.  It  is  impossible  to  sustain  this 
verdict.  The  right  set  up  by  the  defendant  to  have  a  stone  weir 
is  plainly  founded  upon  encroachment.  The  erection  of  weirs 
across  rivers  was  reprobated  in  the  earliest  periods  of  our  law. 
They  were  considered  as  public  nusances.  The  words  of 
Magna  Charta  (a)  are,  that  "  all  weirs  from  henceforth  shall 
be  utterly  pulled  down  by  Thames  and  Medway,  and  through  all 

[  199  ]  England,"  &c.  And  this  was  followed  up  by  subsequent 
acts,  (fi)  treating  them  as  public  nusances,  forbidding  the 
erection  ofnew  ones,  and  the  enhancing,  straitening,  or  enlarg- 
ing of  those  which  had  aforetime  existed.  rrememl)er  that  the 
stells  erected  in  the  river  Eden  by  the  late  Lord  Lonsdale  and 
the  corporation  of  Carlisle,  whereby  all  the  fish  were  stopped 
in  their  passage  up  the  river,  were  pronounced  in  this  Court, 
upon  a  motion  for  a  new  trial,  to  be  illegal  and  a  public  nu- 
sance.  Now  here  it  appears  tliat  previous  to  the  erection  of 
this  (;oniplete  stone  weir  there  had  always  been  an  escape  for 


{a)  Cli.  Q3. 


(/')  Vide  1"^  r.fl,  4,  r.  7, 


the 
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the  fisli  through  and  over  the  old  hrushwood  weir,  in  which 
thoi^e  in  the  stream  above  had  a  right ;  and  it  was  not  com- 
petent for  the  defendant  to  debar  them  of  it  by  making  an  im- 
pervious wall  of  stone  through  which  the  fish  could  not  insinuate 
themselves,  as  it  is  vt'ell  known  they  will  through  a  brushwood 
weir,  and  over  which  it  is  in  evidence  that  the  fish  could  not 
pass,  except  in  extraordinary  times  of  flood.  And  however  20 
years  acquiescence  may  bind  parties  whose  private  rights  only 
are  affected ;  yet  the  public  have  an  interest  in  the  suppression 
of  public  nusances,  though  of  longer  standing.  No  objection 
however  of  this  sort  can  apply  to  the  present  case,  where  the 
action  was  commenced  within  20  years  after  the  complete  ex- 
tension of  the  stone  weir  across  the  river,  by  which  it  is  proved 
that  the  plaintiff  has  been  injured.  Then,  however  general 
the  words  of  the  ancient  deeds  may  be,  they  are  to  be  con- 
strued, as  Lord  Coke  says,  by  evidence  of  the  manner  in  which 
the  thing  has  been  always  possessed  and  used. 

Lawrence  J.  The  jury  themselves  have  found  the  fact, 
that  the  plaintiff's  fishery  is  injured  by  the  stone  weir,  and 
therefore  the  verdict  is  against  the  evidence :  and  there  is 
no  bar  to  the  action  from  any  length  of  possession  in  the  de- 
fendant. 

Per  Curiam.  R»ile  absolute. 


1806. 

Weld 

against 
Hornby. 
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Thursday,  STAMMERS  agahist  DiXON. 

Feb.  6th. 

One  may  hold  fTHRESPASS  for  breaking  and  entering  the  Plaintiff's  close 

the  prima        X    called  Bird's  Mead,  in  Lang  ford,  in  the  county  of  Essex, 
tonsura  of  '  „  r...       i     i         •  •       i 

land  as  copy-  and  removing  the  earth  there,  &c.    Ihe  declaration  contained 

hold,  and  f^^j.  counts,  the  two  first  for  trespasses  committed  on  the  16th 
have  the  soil  of  3Iat/  1803,  and  on  divers  other  days  before  the  exhibiting  of 
and  every  the  plaintiff's  bill,  and  the  two  last  for  trespasses  committed  on 
cial  enjoy-  the  3 1st  December  1804,  and  on  divers  other  days,  &c.  and 
mentut  itas  carrying  away  h  wooden  tunnel  from  the  close.  Plea  1st,  not 
And  ancient  guilty ;  2dly,  as  to  the  first  and  second  counts,  that  the  close  in 
admissions  of  which,  &c.  was  called  and  known  as  well  by  the  name  of  Monk's 
hokler^and  Hope  as  of  Bird's  Mead,  and  was  a  copyhold  tenement  of  the 
those  under  manor  of  Hatfield  Peverell  in  Essex  ;  and  that  before  the  tres- 
ckhns^Tie  P^^ses  complained  of,  viz.  on  the  28th  of  September  1782,  the 
land,  by  the  lord  granted  the  said  copyhold  to  one  S.  Sandford,  habendum 
description      ^    j^j     j^j   j    j       ^^  assigns,  at  the  will  of  the  lord  according  to 

ot  "  tres  acras  &     J  ^ 

prati,"  may     the  custom  of  the  said  manor,  by  virtue  whereof  S.  S.  entered 

be  construed  ^^^j  ^^..^^  g(^iscd  i^  fg^  according  to  the  custom  of  the  manor: 

on  ly  to  carry  jo 

the  prima  ton-  and  then  the  Defendant,  as  his  servant,  and  by  his  command, 

iwra,  if  in  fact  i^stified  the  breaking  and  entering,  &c.     And  as  to  the  tres- 

they  have 

enjoyed  no      passes  in  the  third  and  last  counts,  the  defendant  justified  in 

mure  under  \[]^q  manner  under  S.  S.  as  a  customary  tenant  of  the  said 
sions  while  manor  under  a  grant  from  the  lord  of  a  customary  tenement 
another  has  on  the  I2th  of  Jpril  1804,  to  S.  S.  his  heirs,  &c.  The  replica- 
crop  and  has  ^'**"  joined  issue  on  the  plea  of  not  guilty,  and  ^denied  that 
cut  the  trees  the  close  in  which,  &c,  was  a  copyhold  tenement,  as  alleged  in 
s'oii  '^^t]c  *^'^  second  plea,  or  a  customary  tenement,  as  alleged  in  the 
ditclits,  re-     third  |)lca,  of  the  manor  of  Hatfield  Peverell;  on  which  issues 

paired  the       were  also  joiucd. 

lences,  and  *' 

kept  the  The  action  was  brought  at  the  last  assizes  for  Esse.v  before 

drains  ;  Heath  J.  in  order  to  try  the  i)laintiff's  right  to  the  soil  of  the 

thoui^h  the  "^  ^ 

copyholder      close  ill  ([ucstioii ;  the  plaintiff  claiming  it  as  his  freehold,  the 

may  have        dcfc'iidiuit  insisting  that  it  was  his  copyhold  or  customarv  estate 

i)aid  all  the      ,     ,  ,  ...  '  ,•  tt     r-  i  i   j^  i,      ,  >    ', 

rates  and         holdeii  ot  the  manor  ot  Hatfield  Peverell.    It  appeared  that  the 

taxes  which  close  Avas  known  as  ^^"ell  by  tlie  name  of  Bird's  Mead  as  of 
was  in  his         i\/t      1 1     tr  i        •  i  i        i       i  ■     •  ,-   , 

own  wruns,     -'"'^"''^  *'  Hope  ;  that  it  M'as  low  mea(lo\\-  land,  consisting  of  three 

*l  201   ]    acres,  bounded  on  one  side  by  the  v\\cv  Jilackivater,  on  another 

side  by  a  small  ditch  or  grip,  beyond  which  was  a  piece  of  land, 

half 
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half  an  acre,  in  the  occupation  of  the  plaintiff,  rented  by  him  1806. 
of  a  Mr.  Westcomh.  and  called  WestcomVs  Half-acre.  The  „ 
plaintiff  had  scoured  the  river,  and  laid  part  of  its  mud  on  the  against 
hanks  for  the  purpose  of  raising  them  ;  the  throwing  back  of  Dixon. 
which  into  the  river  by  the  defendant  was  one  of  the  trespasses 
complained  of.  And  the  defendant  had  also  removed  from  the 
grip  or  ditch  an  old  trunk  which  had  a  valve  that  prevented  the 
river  from  flowing  into  the  close  in  times  of  flood,  and  at  other 
times  carried  off  the  water  from  the  close,  which  was  the  other 
act  of  trespass  complained  of.  It  appeared  in  evidence,  that 
the  plaintiff  and  all  former  occupiers  of  the  close  under  Mr. 
Westcomb,  and  those  whose  estates  he  has,  for  more  than  60 
years  past  had  exercised  divers  acts  of  ownership  upon  the  said 
three  acres  after  the  fore-crop  had  been  taken  by  the  defendant 
and  those  under  whom  he  claims.  Mr.  fVestcomb's  tenants  had 
always  turned  their  cattle  on  the  three  acres,  and  had  the  ex- 
clusive feeding  of  them  from  Old  Lammas  till  Old  May-daj/. 
They  had  cut  the  bushes  for  repairing  the  fences  of  the  close;  [  202  ] 
and  at  subsequent  periods  erected  and  maintained  at  their  ex- 
pence  posts  and  rails  on  part  of  the  premises :  they  had  put 
down  the  wooden  tunnel  in  the  ditch;  and  had  from  time  to 
time  lopped  two  ashes  and  a  willow  growing  on  the  premises ; 
and  frequently  scoured  the  ditch  or  grip  before-mentioned.  One 
of  the  tenants  about  13  years  ago  had  scoured  the  river,  and 
laid  the  mud  on  the  banks;  and  another  former  tenant  or  owner 
of  IVestcomb's  estate  had  cut  the  bushes  on  the  three  acres,  and 
carried  them  to  repair  the  fences  of  the  adjacent  field  in  his 
occupation.  On  the  other  hand,  the  defendant  (who  had  pur- 
chased from  S.  Sandford  on  the  I2th  ofJpril  1804)  proved  that 
A.V.  Sandford,  and  all  those  whose  estate  he  had,  had  always  taken 
the  fore-crop  of  grass  and  pasturage  from  Old  May  to  Old 
JLammas  day.  That  the  Sandfords,  (who  lived  four  miles  off, 
and  had  no  other  lands  nearer,)  had  scoured  the  ditch  or  grip 
twice.  That  they  had  paid  all  the  parish  rates,  the  land-tax, 
and  the  composition  for  the  highways,  in  respect  of  the  three 
acres.  And  he  also  produced  the  court-rolls  of  the  manor  of 
Hatfield  Peverell,  which  are  extant  only  from  the  reign  of  Queen 
Mary,  in  which  appeared  an  entiy  of  a  surrender  in  the  IStli 
of  MHz.  by.  Jolin  Bird  and  Margery  his  wife  of  a  copyhold 
tenement;  by  the  description  of"  Tres  acres  pratij  vocati  Monk's 

L  3  Hope, 
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1806.       Hope,jacenies  in  Langford,"  to  the  use  of  the  surrenderors  and 
■       the  survivor  for  life,  remainder  to  the  heirs  of  the  wife ;  with 

^tammfrS 

asainst  an  admission  according  to  the  surrender :  and  there  were  seven 
Dixon,  other  similar  Latin  entries  of  admissions,  surrenders,  descents, 
and  devises  (including  a  recovery;)  and  also  regular  entries  in 
English  from  the  year  1747)  when  a  Sandford  was  first  admitted, 
down  to  the  12th  of  Jpril  1804,  when  S.  Sandford,  who  was 
[  203  ]  before  admitted  in  fee,  surrendered  to  the  defendant;  in  all 
M'hich  English  entries  the  premises  are  described  as  "  three  acres 
of  meadow  lying  in  Langford,  called  Monk's  Hope."  The  learned 
Judge  being  desirous  of  referring  the  question  of  law  to  this 
Court,  and  for  that  purpose  of  settling  the  facts  as  to  those  acts 
of  ownership  which  had  been  exercised  by  the  plaintiff  and  de- 
fendant respectively,  left  it  to  the  jury  to  say  in  whose  favour 
the  weight  of  evidence  preponderated,  exclusive  of  the  entries 
of  admissions  in  the  court-rolls,  the  construction  and  effect  of 
which  he  was  desirous  to  reserve  for  the  consideration  of  this 
Court :  and  under  that  advice  the  jury  first  found  that  the 
weight  of  evidence  in  respect  of  those  acts  of  ownership  was 
in  favour  of  the  plaintiff.  Whereupon  the  learned  Judge  di- 
rected them  to  find  a  general  verdict  for  the  plaintiff;  he  being 
of  opinion  that  though  the  terms  of  the  surrenders  and  ad- 
missions were  sufficiently  comprehensive  to  pass  the  soil  and 
freehold  ;  yet  that,  as  in  ancient  grants,  the  legal  import  might 
be  restrained  by  long  concomitant  usage,  which  might  be  taken 
as  evidence  of  the  original  intent  of  the  Parties  in  making  the 
grant;  so  here  by  received  usage  the  grant  might  be  restrained 
to  and  only  pass  the  fore-crop,  which  would  not  carry  the  soil ; 
but  he  permitted  the  defendant's  counsel  to  move  to  set  aside 
the  verdict  for  the  plaintifl',  and  enter  a  verdict  for  the  de- 
fendant, if  this  court  should  be  of  opinion  with  the  latter  uj)ou 
the  construction  and  effect  of  the  written  evidence.  And  a 
rule  nisi  having  been  obtained  in  last  Micliaclmas  term, 

Shepherd  audBai/ky,  Serjts.  now  shewed  cause.  The  defend- 
ant does  not  confine  his  claim  to  the  fore-eroi) ;  but  the  j)rin- 
cipal  issue  is,  Whether  the  locus  in  quo  be  vopi/hold  of  the  manor 
o(  Ilafjield  Pevere//,  that  is,  Whether  the  iclio/e  interest  in  the 
land,  including  the  soil,  and  not  merely  the  prima  tonsnra,  be  the 
copyhold  of  the  defendant :  for  if  the  soil  be  the  freehold  of  the 
plaintifl'  the  verdict  has  been  rightly  found,  though  the  prima 

tonsKriX 
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tonsura  be  the  copyhold  of  the  defendant.  No  doubt,  as  Lord 
Coke  (a)  shews,  there  niciy  be  a  copyhold  interest  in  part  and  a 
freehold  interest  in  other  part  of  the  same  land.  And  though 
the  fact  of  having  always  taken  the  fore-crop  may  be  evidence 
of  a  right  to  the  soil,  it  is  only  evidence;  and  that  conclusion 
may  be  rebutted  by  other  evidence  of  acts  of  ownership  done 
by  another.  Suppose  all  the  interest  in  the  land  hatl  been  free- 
hold, and  one  had  always  taken  the  fore-crop,  and  another  the 
after-crop,  the  freehold  of  the  soil  might  be  in  either,  and  in 
which  of  them  it  was  must  be  decided  by  shewing  which  of 
them  had  exercised  every  other  act  of  ownership,  such  as  cutting 
trees,  and  fences,  putting  up  and  repairing  fences,  scouring 
ditches  and  applying  the  soil,  keeping  drains,  &c.  all  which  have 
been  done  by  the  plaintiff  in  this  case,  who  has  always  enjoyed  , 
the  land  for  the  rest  of  the  year  after  the  fore-crop  was  taken. 
Then  whether  the  right  claimed  by  the  defendant  arise  to  him 
as  a  freeholder  or  as  a  copyholder,  the  evidence  must  be  the 
same  against  one  claiming  an  adverse  right.  And  though  old 
title  deeds  be  evidence,  yet  they  are  entitled  to  little  or  no 
weight,  unless  accompanied  with  the  possession.  And  though 
the  terms  of  the  copyhold-grant  to  the  defendant  be  sufficient 
as  between  him  and  the  lord  to  pass  the  soil,  yet  they  cannot 
conclude  the  plaintiff  who  is  a  stranger  to  both,  and  who  has 
had  so  long  a  possession  against  both.  It  might  have  been 
different  if  both  parties  had  claimed  by  copy  under  the  lord, 
and  the  plaintifl;"'s  copy  had  been  less  extensive  and  general  than 
the  defendant's;  for  then  perhaps  the  acts  of  the  same  lord 
might  have  been  strong  evidence  as  between  his  tenants.  But 
here  the  question  is  in  effect  between  the  lord  of  the  manor 
claiming  the  freehold  of  the  soil  in  question  against  the  i)laintiff, 
■who  claims  it  as  his  freehold.  Then  it  is  not  enough  for  the 
lord  to  shew  that  he  has  demised  the  land  by  co[)y  for  a  long 
])criod  of  time,  unless  he  also  shews  thai  his  tenant  has  had 
possession  under  it.  And  it  is  competent  to  the  plaintiff  to  shew 
that  during  all  that  time  he  has  exercised  every  act  of  owner- 
ship upon  the  estate  except  taking  the  fcne-erop.  Such  adverse 
])ossessioa  therefore  is  sufficient  to  explain  and  control  the  terms 
of  the  lord's  grant,  and  to  shew  that  it  only  passed  the  forc-croj), 
wiiich  aluuc  has  ever  been  enjoyed  under  it.     It  is  however 
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1806.       Immaterial  in  this  case,  whether  the  soil  ever  were  part  of  the 

„  manor  of  Hatfield  Peverell;  for  consistently  with  the  evidence 

Stammers    .      ,  '^  ,    /•    ,       , 

against      m  the  cause  it  might  have  been  parcel  of  the  demesnes  of  the 

Dixon,  manor,  and  the  lord  may  have  granted  the  fore-crop  by  copy  to 
those  from  whom  the  defendant  claims,  which  would  give  the 
tenant  a  right  to  maintain  trespass  against  those  who  trespassed 
upon  his  fore-crop;  and  the  lord  might  have  granted  the  fee, 
excepting  the  fore-crop,  to  those  from  whom  the  plaintiff 
claims.  The  jury  then  have  found  the  facts  according  to  the 
evidence,  and  upon  those  facts  the  conclusion  of  the  jearned 
judge  at  the  trial  was  warranted  by  law. 

Garrow  and  Marryat  in  support  of  the  rule.  Admitting  that 
the  right  to  the  fore-crop  is  not  conclusive  of  the  right  to  the 
soil,  yet  prima  facie  the  enjoyment  of  the  fore-crop  imports 
tlie  possession  of  the  freehold  ;  and  such  is  the  presumption  of 

[  206  ]  law  in  the  absence  of  other  more  certain  evidence  of  the  original 
grant,  according  to  the  opinion  in  fVard  v.  Fetifer.  (a)  [Law- 
j'enceJ.  observed  that  Lord  Kenyon,  in  a  case  of  Neivsfead  v.  Keys, 
E.  34  Geo.  3.  had  said  that  tlie  opinion  there  delivered  was  not 
quite  accurate,  for  that  all  which  was  there  determined  was 
that  prima  tonsura  was  evidence  only  of  the  right  to  the  soil. 
To  which  Marryat  answered  that  he  was  counsel  in  that  case, 
and  that  the  verdict  was  in  favour  of  the  parly  who  had  en- 
joyed the  prima  to7iS7(ra.]  And  in  a  case  "where  the  claims  of 
both  parties  must  originate  from  grant  every  presumption  is  to 
be  made  in  favour  of  him  who  shews  a  grant  comprehending 
the  soil  in  the  terms  of  it,  and  against  the  party  who  does  not 
produce  any  title  deeds,  Mhich  he  may  purposely  withhold 
because  they  may  only  convey  the  after-crop.  Neither  were 
the  other  acts  of  ownership  (exclusive  of  taking  the  fore-crop 
by  the  defendant)  all  in  favour  of  the  plainlHf ;  for  the  de- 
fendant had  scoured  the  ditch  twice.  And  as  to  the  setting  up 
and  repair  of  the  fences,  to  which  purpose  also  the  cuttings  of 
the  trees  and  bushes  were  applied,  it  is  rather  a  burthen  than  a 
benefit,  and  was  much  overbalanced  by  the  payment  of  all  the 
rates  and  taxes  for  the  Avhole  land  by  the  defendant.  At  any 
rate  however  the  elTcct  of  the  entries  in  the  court-rolls  ought 
not  to  have  been  with(h'awn  from  the  consideration  of  the 
jury;  for  at  least  they  Avcre  Inipoitant  to  shcAV  in  what  right 

(")  Cro,  Cur,  o02. 

the 
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the  defendant  claimed  to  take  the  fore-crop,  and  those  en-      1806. 
tries  went  to  shew  that  he  claimed  in  riffht  of  the  ownership  of  „  „ , 

*  &TAMMERR 

the  soil.  af^aimt 

Lord  Ellenborough  C,  J.  Upon  the  first  discussion  of  this  |.^9^'''-i 
question,  though  I  thought  the  verdict  was  right,  yet  I  doubted 
how  far  the  learned  judge's  direction  could  be  sustained ;  but 
I  am  now  satisfied  that  they  were  both  right.  This  is  an  action 
for  certain  trespasses  alleged  to  have  been  committed  in  the 
plaintiff's  close  called  ^ird'sMmd,  which  close,  known  otherwise 
by  the  name  of  Monk's  Hope^  the  defendant  by  his  plea  alleges 
to  be  copyhold  holden  under  the  manor  of  Hatfield  Peverell,  and 
justifies  the  trespasses  in  that  close  under  a  grant  from  the  lord, 
and  by  the  command  of  the  copyholder.  Now  the  word  close 
imports  in  the  abstract  the  interest  in  the  soil;  and  if  the  de- 
fendant only  make  out  that  he  has  a  partial  interest  in  the  land, 
such  as  the  i'\g\itprim(B  tonsurcB,  the  issue  must  be  foimd  against 
liim.  And  the  evidence  shews  that  from  all  time  the  defendant's 
benefit  has  been  confined  to  the  taking  the  fore-crop,  and  ihat 
every  other  benefit  of  the  land  has  been  enjoyed  by  those  from 
whom  the  plaintiff  claims.  We  must  then  construe  the  rights 
of  the  parties,  however  derived  from  ancient  grants,  consistently 
Svith  the  possession :  and  there  will  then  exist  a  copyhold  interest 
in  the  prima  tonsura  for  the  defendant,  and  eveiy  other  free- 
hold interest  in  the  land  for  the  plaintiff.  But  this  it  is  said, 
is  inconsistent  with  the  entries  on  the  court-rolls,  which  grant 
an  interest  in  the  soil  to  the  tenant,  and  were  evidence  for  the 
jury  to  shew  in  what  right  the  defendant  claimed  and  took  the 
fore-crops.  The  admissions  are  to  "  trcs  acras  prati ;"  but  can 
it  be  said  that  the  word  jvatl  is  not  open  to  receive  any  con- 
struction which  will  carry  a  less  interest  than  the  whole  right  to 
the  soil.  The  Judge  thought  that  if  the  us;igc  in  fact  A\ere  that 
the  defendant  and  those  under  whom  he  claimed  had  never  en- 
joyed any  other  benefit  of  the  land  than  the  fore-crop,  and  that 
those  Tuider  whom  the  plaintiff  claimed  had  enjoyed  every 
other  benefit  of  it,  that  word  might  receive  a  construction  con-  [  208  ] 
formable  to  the  actual  enjoyment:  and  I  think  he  M'as  right  in 
that  opinion.  And  then  he  properly  put  the  question  to  the 
jury  to  say  how  the  fact  of  the  enjoyment  was  :  and  when  they 
found  that  the  possession  of  every  thing  but  the  prima  tonsura 
had  been  with  the  plaintiff;  he  gave  it  as  his  opinion  that  the 
M'ord  prati  would  admit  of  such  a  construction  as  to  pass  only 

the 
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the  fore-crop  to  the  defendant;  and  that  therefore  notwith- 
standing those  admissions  the  jury  might  find  for  the  plaintiff; 
reserving  for  the  judgment  of  this  court  the  simple  question 
of  law  upon  the  legality  of  such  construction.  With  that  di- 
rection, so  understood,  I  do  not  find  fault,  thinking  it  substan- 
tially right. 

Lawrence  J.  I  am  of  the  same  opinion.  The  learned 
Judge  told  the  jury,  that  they  need  not  consider  the  effect  of 
the  admissions,  because  the  consti*uction  of  them  was  with 
him.  He  could  not  have  meant  to  say,  that  the  admissions  were 
not  to  be  considered  at  all :  but  he  desired  them  first  to  consider 
the  weight  of  the  evidence  of  acts  of  ownership ;  and  when 
they  had  found  that  in  favour  of  the  plaintiff,  he  considered  that 
the  word  prati  with  reference  to  the  usage  might  be  confined 
to  the  prima  tonsura  of  the  land.  That  in  substance  was  the 
direction  on  which  the  verdict  was  founded.  And  on  the 
i^erits  I  see  no  ground  for  setting  it  aside.  The  taking  of  the 
fore-crop  is  only  evidence  of  the  right  to  the  soil,  and  all  the  rest 
of  the  evidence  was  with  the  plaintiff.  And  at  all  events  nothing 
can  be  inferred  from  the  charge  upon  the  defendant  for  all  the 
taxes  of  the  land ;  which  was  certainly  wrong,  as  they  ought 
to  have  been  apportioned  according  to  the  value  of  the  enjoy- 
ment by  the  respective  parties. 

Le  Blanc  J.  The  only  question  is,  whether  we  should  send 
this  case  to  a  new  trial  in  order  to  have  in  substance  the  same  di- 
rection given  to  another  jury.  For  on  the  next  trial  the  Judge 
would  tell  the  jury,  that  as  the  admissions  might  either  be  con- 
stnied  to  pass  the  whole  soil,  or  only  the  first  crop,  they  ought 
to  take  into  their  consideration  the  weight  of  evidence  of  all 
other  acts  of  ownership  and  enjoyment  by  the  plaintiff  and  those 
under  whom  he  claimed,  as  shewing  his  right  to  every  other  in- 
terest in  the  land  except  the  first  crop  ;  and  that  the  terms  of  the 
admissions  were  not  incompatil)le  with  such  a  right  in  the  plain- 
tiff. In  that  view  of  the  case  the  same  thing  has  in  effect  been 
done.  There  were  certain  written  entries  given  in  evidence  on 
the  part  of  the  defendant,  upon  the  construction  of  Mhich  the 
jury  were  properly  to  take  the  advice  of  the  judge:  and  the 
Judge  told  them,  that  according  as  they  found  the  weight  of 
the  e\  idcncc  of  acts  of  ownership  with  the  defendant  or  the 
})laintiff,  he  was  of  opinion  that  those  admissions  would  carry 
the  whole  soil,  or  only  the  first  crop  to  the  defendant.    There 

Mas 
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was  nothing  therefore  vvithdrawn  from  the  consideration  of  the  1806. 

jury,  which  they  ought  properly  to  have  considered  apart  from  g 

the  advice  of  the  Judge.  agaimt 

aule  discharged,  ^'^o^' 


[210] 
Swan  and  Others  against  Steele,  Clerk,  and  Wood.       Friday, 

Feb.  7  th. 

IN  assumpsit,  the  Plaintiffs  declared,  first,  on  a  bill  of  exchange,  a.,  B.,  and 
dated  26th  oi August  1803,  drawn  by  D.  Maitland  on  Camp-  Jj:/?^^i*  ""' 
hell  and  Co.  for  342/.,  payable  to  the  order  of  the  Defendants  of  ^.  Sf  B.  in 

and  one  Geo.  Payne,  deceased,  three  months  after  date,  and  J^e  cotton 

Dusincss   C 
indorsed  by  the  defendants  and  Payne,  under  the  firm  of  TFood  not  beino- 

and  Pay)ie,  to  the  plaintiffs;  and  which  bill  Campbell  and  Co.  known  to  the 

world  3,3  a 
had  accepted.    The  plaintiffs ;  also  declared  for  goods  sold  and  partner;  and 

delivered,  and  on  the  common  money  counts.     The  defendant  ^-  ^"^^  ^• 

Steele  pleaded  non  assumpsit,  and  the  defendant  fFood  suffered  partners 

judgment  by  default.  And  at  the  sittings  after  last  Trinity  term  ^'one  under 

at  Guildhall  the  jury  found  a  verdict  for  the  plaintiffs  for  368/.  in^the'biisi™ 

5s.  Ad,,  subject  to  the  opinion  of  the  court  on  the  following  ness  of  gro- 

cers ;  in 
*^^^^-  ,  which  latter 

fFood  and  Payne  mentioned  in  the  pleadings  were  wholesale  business 

grocers  in  Liverpool,  trading  under  the  firm  of  Wood  and  Paijue  \^^\q^^^a'^^^ 

from  Jan.  1802  until  Ja?/.  1804;    with  whom    the   defendant  D.,  and  gave 

Steele  became  a  partner  in  May  1802,  and  so  continued  till  Ja-  ^""^,  ^^^'^  ^'^' 
I  J  ^  _       ccptance, 

nuary  1804,  in  the  business  of  buying  and  selling  cotton  ;  which  which  not 

business  was  also  carried  on  under  the  same  firm  of  Wood  and  ^^/"S  ^^le  to 

take  up  when 
Payne,  and  at  their  counting-house ;  but  Steele  was  never  inle-  due,  they,  in 

rested  in  the  a^rocery  business.    Steele  took  no  active  iiart  in  the  f*rf|<^r  to  pro- 
cotton  concern ;  nor  was  it  known  to  the  world  or  to  the  plam-  indorsed  in 

tiffs  that  he  was  a  partner.     The  plaintiffs  sold  to  Wood  and  ^hc  common 

'■  '  iirmof^. 

and  B.  a  bill  of  exchange  to  D.,  which  they  have  received  in  the  cotton  business  in  which 
C.  was  interested ;  but  such  indorsement  was  unknown  to  C,  of  whom  JJ.  llie  indorsee 
had  no  knowledge  at  the  time  ;  held  that  such  indorsement  in  the  firm  common  to  both 
partnerships  of  a  bill  received  by  J.  and  B.  in  the  cotton  business  bound  C.  their  secret 
partner  in  tliat  business,  and  that  consequently  C.  wai  liable  to  be  sued  by  D.  on  such  in- 
dorsement, the  latter  not  knowing  of  the  misapplication  of  the  partnership  fund  at  the  time. 

Payne 
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1806.  Payne  as  grocers,  a  quantity  of  su^ar,  for  which  they  gave  their* 
g^^j^  acceptance  in  the  firm  of  IFood  and  Payne,  *  at  four  months,  due 
againxt  the  1 1th  of  October  1803;  and  not  being  able  to  provide  for  it 
^^^^^^\  when  due,  TFood  and  Payne,  on  the  8th  of  October  1803,  deli- 
^  vered  to  the  plaintiffs  the  bill  mentioned  in  the  declaration  due 
the  29th  of  November,  with  others,  to  provide  for  that  accept- 
ance; and  the  said  bill  was  indorsed  by  either  Wood  or  Payne  in 
the  firm  of  fFood  and  Payne,  without  the  actual  knowledge  of 
Steele,  as  all  other  bills  in  the  cotton  concern  were.  The  said 
bill  had  been  paid  to  IFood  and  Payne  as  cotton  dealers  by  the 
drawer  thereof  for  cotton  sold  to  him,  in  which  Steele  was  as 
aforesaid  interested :  and  the  name  "  D.Maitland"  thereto  sub- 
scribed as  the  drawer,  was  the  hand-writing  of  D.  Maitland  of 
Wigan,  to  whom  the  cotton  was  sold.  The  said  bill  has  been 
dishonoured,  of  which  Wood  and  Payne  had  due  notice.  Wood 
and  Pay7ie  became  bankrupts  on  the  16th  oi  January  1804,  and 
the  effects  of  the  said  cotton  concern  are  insufficient  to  discharge 
its  debts ;  and  Steele  when  he  was  discharged  those  debts  will  be 
a  creditor  of  the  concern.  The  question  for  the  opinion  of  the 
Court  Mas,  whether  the  plaintiff's  were  entitled  to  recover  ?  If 
they  were,  then  the  verdict  was  to  stand ;  otherwise,  a  verdict 
was  to  be  entered  for  the  defendant  Steele. 

Wood  for  the  plaintiffs.  Wood  and  Payne  being  partners  with 
Steele,  had  authority  to  dispose  of  the  partnership  effects  for 
such  purposes  as  they  thought  proper.  One  partner  may  nego- 
tiate or  indorse  bills  without  the  other ;  so  he  may  sell  the  part- 
nership effects,  or  release  partnership  debts.  And  he  is  only 
liable  to  his  partners  for  misapplication  of  the  funds :  but  it  is 
a  good  disposition  as  to  third  persons,  unless  they  collude  with 
t  212  ]  one  to  defraud  another  partner  :  and  no  fraud  is  imputed  here. 
The  court  then  desired  to  hear  the  other  side. 

Littledale,  contra,  said,  that  the  bill  in  question  was  not 
taken  originally  as  payment  for  the  goods  in  the  usual  course  of 
trade,  but  was  afterwards  received  by  the  plaintiff's  as  collate- 
ral security  for  the  payment  of  JVood  and  Payjic's  own  accept- 
ance. It  was  therefore  given  by  the  two  partners  as  a  pledge, 
and  not  as  payment;  and  one  partner  has  no  authority  to 
pledfTo  the  goods  or  securities  of  another.  The  only  difference 
between  this  case  and  that  of  Sheriff  v.  Wilkes  (a)  is,  that  there 

Oi)  1  Emre  Bcp.  48. 

the 
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the  creditor,  when  he  accepted  the  security  from  one  of  the  1806. 
partners  for  his  particular  debt,  knew  that  it  was  part  of  the  r~^ 
partnership  funds.  [Lord  Ellenboroiigh.  That  makes  all  the  agaimi 
difference.]  But  whether  the  creditor  acquire  that  knowledge  Steele. 
before  or  after  the  acceptance  of  the  bill  cannot  make  any  dif- 
ference in  this  case,  where  he  seeks  to  bind  the  defendant  x^fec/e 
by  an  implication  of  law  in  consequence  of  the  fraudulent  act 
of  his  partners ;  not  having  looked  to  his  security  at  the  time. 
For  no  contract  can  arise  by  operation  of  law  out  of  a  fraud 
against  an  innocent  person,  because  of  the  ignorance  of  one 
of  the  parties  to  the  contract  at  the  time  of  the  interest  of 
such  innocent  person.  If  the  plaintiff's  knowledge  of  Steele's 
interest  in  the  bill  a't  the  time  of  its  indorsement  to  him  would 
have  avoided  the  indorsement  as  fraudulent,  it  is  incongruous 
to  say  that  his  coming  to  the  same  knowledge  subsequently  shall 
give  him  a  new  security  which  he  did  not  before  contem- 
plate. [Le  Blanc  J.  Suppose  the  bill  had  been  made  pay- 
able to  IVood,  Pai/ne,  and  Steele  by  name,  and  IFood  had  in-  [  213  ] 
dorsed  it  in  the  partnership  firm,  without  the  knowledge  of 
Steele,  would  not  that  have  bound  them  all,  unless  the  creditor 
had  known  that  this  was  done  without  the  knowledge  or  consent, 
and  in  fraud  of  Steele  f]  If  the  creditor  received  it  in  payment 
for  the  individual  debt  only  of  the  one  partner,  he  ought  perhaps 
to  apply  to  the  other  to  know  if  the  indorsement  were  made 
with  his  consent,  without  which  he  must  necessarily  know  that 
it  was  a  fraud  upon  such  other  partner. 

Lord  Ellenborough  C.  J.  It  would  be  strange  and  novel 
doctrine  to  hold  it  necessary  for  a  person  receiving  a  bill  of  ex- 
change indorsed  by  one  of  several  partners  to  apply  to  each  of 
the  other  partners  to  know  whether  he  assented  to  such  indorse- 
ment ;  or  otherwise  that  it  should  be  void.  There  is  no  doubt 
that  in  the  absence  of  all  fraud  on  the  part  of  the  indorsee,  such 
indorsement  would  bind  all  the  partners.  There  may  be  part- 
nerships where  none  of  the  existing  partners  have  their  names 
ill  the  firm.  Third  persons  may  not  know  who  they  are ;  and  yet 
they  are  all  bound  by  the  acts  of  any  of  the  partners  in  the  name 
or  firm  of  the  partnership.  The  case  is  too  clear  for  argument, 
and  I  sliould  not  have  permitted  the  point  to  be  reserved  if  1 
had  Dot  understood  at  the  trial  that  there  Avere  some  other  facts 
in  the  case  Asiiich  might  raise  a  doubt.  The  distinction  is  well 
settled,  that  if  a  creditor  of  one  of  the  partners  collude  with 
him  to  take  payment  or  security  for  his  individual  debt  out  of 

the 
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1806. 

Swan 

against 

Steele. 
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the  partnership  funds,  knowing  at  the  time  that  it  is  without 
the  consent  of  the  other  partners,  it  is  fraudulent  and  void;  but 
if  it  be  taken  bona  fide  without  such  knowledge  at  the  time, 
no  subsequently  acquired  knowledge  of  the  misconduct  of  the 
partner  in  giving  such  security  can  disafhrm  the  act.  Now  here 
the  three  persons  were  trading  under  the  firm  of  IVood  and 
Payne,  and  in  the  course  of  their  dealings  as  partners  received 
the  bill  in  question  j  and  when  competent  to  either  of  them 
by  his  indorsement  in  the  name  of  the  firm  to  pass  their  interest 
in  the  bill :  and  the  plaintiffs,  ignorant  of  any  fraud  at  the  time, 
take  it  by  such  indorsement  from  one  of  the  partners.  Then  if 
the  interest  of  the  plaintiffs  in  the  bill  were  once  well  vested,  no 
subsequent  knowledge  that  such  indorsement  was  made  without 
the  consent  of  one  of  the  partners  will  devest  it.  And  it  would 
be  highly  inconvenient  that  it  should ;  because  if  the  plaintiffs 
had  been  apprised  at  the  time  that  the  partner  who  indorsed  the 
bill  had  no  authority  to  do  so,  they  might  have  obtained  some 
other  security  for  their  demand. 
The  other  Judges  all  concurred. 

Postea  to  the  Plaintiffs. 


Saturday, 
Feb.  8th. 


The  King  against  Watsox. 


Whether  or    ^i^HIS  came  on  upon  a  rule  to  shew  cause  why  an  order  of 

can  have^he  Sessions,  disallowing  the  appeal  of  the  Defendant  against 

benefit  of  the  a  rate  for  the  relief  of  the  poor  of  the  township  of  Bedl'mgtonj 

f  2  bvmain-  ^^  ^^^  parish  of  Bedlington,  in  the  county  of  Durham,  should 

taining  its      not  be  quashed  for  the  insufficiency  of  it.    The  appellant,  who 

poor  with  not  ^^^  occupier  of  lands  in  the  said  township,  appealed  to  the 

more  than  '  i  '      i  i 

four  over-       Sessions  against  the  rate,  on  the  ground  that  tlie  township  of 

seers,  is  a       Bedlington  was  not  in  point*  of  law  entitled  to  maintain  its  own 

lact  which  -^  ' 

the  Sessions    poor  by  a  separate  rate  made  upon  it,  apart  from  tlie  rest  of  the 

^"f*  h^"  Id"^'  P'^^'i'^^  of  Bedlington ;  but  that  the  township  of  Bedlington,  to- 
not  leave  to  p  ether  with  the  towns\ni)?>  of  Netlierton,Clioppington,  East  Sleek- 
he  presiimefl  fjnm.  West  Sleekhurn,  and  Camboise,  (all  of  which  townships  are 

by  the  Court  '  '  '  ^  '■ 

from  other  conflicting  evidence  stated  in  a  case  reserved  ;  such  as,  that  the  parish  had  the 
Ijcuefit  of  the  statute  down  to  1730,  and  from  thence  to  1?  53  it  was  uncertain  how  tiie  poor 
were  maintained  tlicre,  and  that  from  the  latter  period  tlie  poor  bad  been  niaiulaiiied  sepa- 
rately in  six  townsliips ;  but  that  the  population  was  decreased. 


[215] 
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situate  within,  and  together  constitute,  the  parish  o^Bedlijigton,)       1806. 
ought  to  maintain  their  poor  conjointly  by  one  general  rate  for  ~~ 

the  whole  parish.    But  the  sessions  disallowed  the  appeal,  sub-       afiainst 
jcct  to  the  opinion  of  this  court  on  the  following  case.  Watson. 

Previously  and  up  to  the  year  1/39  the  six  several  townships 
in  the  parish  of  Bedlington  were  united,  and  the  poor  of  the 
parish  were  maintained  by  one  joint  and  general  rate,  made  by 
the  four  churchwardens  and  two  overseers  appointed  for  the 
whole  parish,  upon  the  occu[)iers  of  rateable  property  within 
the  same.  From  1739  to  1753  it  does  not  appear  by  what  rate 
the  poor  of  the  parish  were  maintained,  or  how  the  overseers  of 
the  poor  were  appointed  during  that  period :  but  since  1753  to 
the  present  time  the  parish  has  been  divided  into  six  townships, 
and  the  poor  of  each  township  have  been  maintained  by  a  sepa- 
rate rate  made  upon  each  respective  township,  and  separate 
overseers  of  the  poor  have  been  appointed  for  each  township. 
The  parish  of  Bed/wgfo7i  has  rather  decreased  in  |)opnlation ; 
but  the  decrease  has  been  principally  in  the  township  oi Bedling- 
ton. Two  orders  for  the  removal  of  pau{)ers  have  been  made, 
one  from  the  township  o( Bedlington  to  the  township  of  Nether- 
ion,  dated  the  17th  of  Juh/  1/98,  and  the  other  from  the  town- 
ship of  'Nether ton  to  the  township  of  Bedlington,  dated  13th  of 
November  1798,  which  orders  of  removal  were  acquiesced  in. 
The  rental  of  the  rateable  property  in  the  township  of  Bedlington 
appears  l>y  the  present  rate  to  be  3905/.  2.v.  The  parish  of  [  216  ] 
Bedlington  is  five  miles  in  length  and  three  miles  in  breadth. 
Constables  have  been  appointed  in  each  of  the  six  townships. 

Wlien  this  case  was  called  on,  Co?ist  and  Littledale  appeared 
as  counsel  in  support  of  the  order  of  Sessions,  and  Topping, 
fFood,  and  Hullock  contra.  And  Lord  Ellenhorough  having 
asked  why  the  Sessions  did  not  find  the  fact,  whether  or  not  the 
parish  of  Bedlington  could  have  the  benefit  of  the  stat.  43  ^/is;. 
c.  2.,  which  he  said  was  a  fact  for  them  to  decide,  and  not  to 
l>e  left  to  the  Court  to  presume  from  other  evidence;  (a)  Const 
i-eferred  to  Penrt  v.  JFesfgarth,  ih)  Rex  v.  Sir  W.  Horton,  (c) 
Ilex  V.  Leigh,  (d)  and  that  class  of  cases,  where  the  Court  had 
deeidi'd  the  same  sort  of  ipiestion  uj)on  general  evidence  of  the 
eircuiustances  and  usages  of  the  [)arish,  shewing  that  it  could 

((/)  \'i(l(!  R(  V  V.  Xtwc/I,  1  2\'nn  Rip.  ','tiG,  and  T.ane  v.  Cob/uuriy  ante  1. 
(/-)  ;3  /}«/;•.  1(310.  (cj   1  Term  Rep.  37 -i, 

((/)  3  Term  Rtj).  7-iO, 

not 
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1806.       not  have  the  benefit  of  the  statute,  without  a  precise  finding  of 

the  fact :  and  he  said  that  by  dismissing  tlie  appeal  in  this  case, 

against      the  Scssions  have  in  effect  drawn  the  conclusion  that  this  parish 

Watson,     cannot  have  the  benefit  of  the  statute  of  Elizabeth. 

Lord  Ellenborough  C.  J.  If  I  were  to  draw  any  conclu- 
sion from  the  facts  here  stated,  it  would  rather  be  the  contrary 
conclusion :  for  down  to  the  year  1 739  it  is  certain  that  the 
parish  had  the  benefit  of  the  stat.  43  Eliz.,  and  it  does  not  ap- 
pear but  that  they  had  the  same  down  to  17^3;  and  since  that 
time  it  appears  that  the  population  of  the  parish  has  decreased : 
from  all  which  I  should  be  led  to  conclude  that  they  might  the 
more  easily  have  the  benefit  of  the  statute.     I  know  that  dif- 

[  217  ]  ferent  opinions  have  at  different  times  prevailed  as  to  the  better 
policy  of  providing  for  the  poor  in  larger  or  in  smaller  districts  : 
but  I  had  rather  guide  myself  by  the  words  of  the  act  of  parlia- 
ment, and  by  the  fact,  than  by  any  fluctuating  policy  which 
sometimes  leans  one  way  and  sometimes  another.  Whether  a 
parish  can  or  cannot  have  the  benefit  of  the  statute  is  a  fact, 
which  the  Sessions  ought  to  find  upon  all  the  circumstances  laid 
before  them,  and  not  leave  us  to  presume  it  how  we  may. 
Then  have  the  Sessions  here  found  the  fact ;  or  have  they  stated 
those  facts  from  whence  we  must  necessarily  see  that  the  parish 
cannot  have  the  benefit  of  the  statute  ?  They  have  not  done 
either.  The  case  must  go  back  to  them  to  find  the  fact.  The 
enacting  words  of  the  statute  13  &  14  Car.  2.  c.  12.  s.  21., 
though  general,  must  be  taken  to  refer  to  parishes  so  cir-i 
cumstanced. 

Lawrence  J.  observed,  that  in  Hex  v.  Leigh  (a)  it  did  not 
appear  but  that  even  prior  to  the  time  there  mentioned  the  poor 
of  the  parish  had  been  provided  for  under  the  stat.  13  & 
14  Car.  2.  (c.  12.  s.  21.) ;  from  whence  it  might  be  inferred, 
that  the  parish  never  had  had  the  benefit  of  the  statute  of  Eliza- 
beth: whereas  here  it  was  found,  that  prior  to  the  year  1739 
they  always  had  the  benefit  of  it. 

Fer  Curiam,  Let  the  case  go  back  to  the 

Sessions  to  be  re-stated. 

(«)  3  Term  Rep.  74G. 
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1806. 

The  King  against  Dobson  and  Another.  Feb.  8th! 

AN  information  for  a  misdemeanor  at  common  law,  filed  by  One  who  was 
the  Attorney-General  against  the  Defendants,  for  a  fraud  ^SiiecJo^r^of 
committed  by  them  in  the  collection  of  the  assessments  under  certain 

the  Property-tax  act  43  G.  3.  c.  122.  stated  in  the  first  count,  ^"^^^^  by  the 

~  .         J        J  proper  con- 

that  the  defendants  before  and  at  the  time  of  committing  the  of-  stituted  au- 

fences  hereinafter  first  and  secondly  mentioned  were  collectors  o/'"¥^'""^^s»  .^"d 
•^  .  "^  who  consi- 

certain  duties  payable  to  the  King  under  the  stat.  43  G.  3.  &c.  dered  him- 

Th^i  being  such  collectors,  the  defendants,  not  regarding  their ''^l^. and  was 

duty  as  such  collectors,  but  unlawfidiy  intending  to  cheat  and  \yy  ^^e  com- 

defraud  one  A.  P.  with  force  and  arms,  on,  &c.  at,  &c.  did  missioners  to 

hy  colour  and  pretence  of  their  said  office  unlawfully  and  fraudu-  lector  but  " 

lently,  &c.  demand  and  exact  from  the  said  A.  P.  hi.  5s.  as  whose  ap- 

and  for  duties  payable  by  him  to  the  defendants  as  such  collectors,  t^med  out  to 

&c.  whereas  the  said  sum  so  demanded  and  exacted  was  not,  haye  been 

nor  was  any  money  then  and  there  payable  by  A.  P.  as  and  for  nia'dT^can 

duties  to  the  defendants  as  such  collectors,  &c. :  and  that  the  de-  not  be  in- 

fendants  afterwards  converted  the  said  5/.  55.  to  their  own  use :  ^J^^^"^  ^^ 

'  common  law 

in  contempt,  &c.     The  2d  count  was  the  same,  except  that  it  for  the  re- 
did not  charge  the  defendants  with  converting  the  money  to  f-^'P^,  °^  ''"" 

°  ^  J         ties  bi/  colour 

their  own  use.     The  3d  count  charged,  that  the  defendants  in-  and  pretence 

tending  to  cheat  and  defraud  A.  P.,  with  force  and  arms,  on,  "/  ^^^"g  col- 

.  .  -  lector  of  such 

&c.  at,  &c.  did  by  colour  and  pretence  of  the  said  defendants  heing  duties : 

collectors  of  certain  dues  payable  to  the  king  by  virtue  of  the  though  the 

*  I    ./  .J      ./  money  were 

said  act,  unlawfully  and  fraudulently,  &c.  demand  and  exact  fraudulently 
of  and  from  A.  P.  5/.  os.  as  and  for  duties  payable  by  him  to  collected 
the  defendants  for  the  King's  use,  by  virtue  of  the  said  act,  pi,ed  by 
&c. :  and  did  then  and  *  there,  in  pursuance  of  such  demand  and  *'"" ;  because 
exaction,  unlawfully  and  fraudulently,  &c.  receive  from  A.  P.  appointed    '^ 
5/.  bs. :  whereas  the  said  sum  was  not,  nor  Avas  any  sum  then  collector, 
and  there  payable  by  A.  P.  as  and  for  duties  to  the  defendants  chara"terJe- 
for  the  King's  use  under  the  said  act,  &c, :  and  that  the  de-  ceived  the 
fendants  afterwards  converted  the  said  sum  to  their  own  use,  in  ^,°(|^\'... 
contenijit,  &c.     The  4th  count  was  the  same,  only  not  charg-  whether  the 

ing  that  the  defendants  converted  the  51.  5s.  to  their  own  use.  stat.43Gfc>.3. 

■^  c.  99.  s.  19. 

havini^  enacted  that  no  collector,  Sec.  employed  in  the  execution  of  that  act  shall  be  liable 
by  reason  of  >-uch  execution  to- any  pcnaltj/  other  than  such  as  by  that  and  another  act  may 
be  indicted  does  nut  take  away  tlie  common  law  remedy  by  hidicUnent  for  oti'ences  against 
the  acts, 

A  fifth  [  *219  ] 
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1806.       A  5th  count  charged,  that  the  defendants  as  common  cheats, 

„.    J.         for  the  sake  of  unlawful  gahi  and  lucre  to  themselves,  pretending 

against      that  51.  5s.  was  due  for  certain  duties  from  A.  P.  as  the  oc- 

DoBsoN.     cupier  of  certain  lands,  &c.  recjuired  him  to  pay  the  same  to 

the  defendants  as  collectors,  &c.  which  A.  P.  did  accordingly 

pay :  whereas  the  said  lands,  &c.  were  not  charged  to  the  said 

duties,  and  the  said  sum  was  not  due  from  A.  P.;  and  that  the 

defendants  afterwards  converted  the  said  sum  to  their  own  use. 

And  a  6th  count  corresj)onded  to  the  last,  only  omitting  tlie 

charge  of  converting  the  money  to  their  own  use. 

At  the  trial  hefore  Chambre  J.  at  York  it  appeared  that  the 
defendants  had  been  in  fact  appointed  collectors  of  the  duties 
imder  the  Property-tax  act  43  Geo.  3.  c.  122.  for  the  township 
of  Pickering  in  the  North  Riding,  for  the  year  1803,  ending  5th 
oi  Jpril  1804.  And  they  did  in  fact  make  their  collection  in 
the  district  from  the  persons  assessed,  and  also  collected  5/.  5a\ 
from  A.  P.  mentioned  in  the  information,  whose  name  was  not 
in  the  commissioners'  assessment,  and  which  sum  was  not  ac- 
counted for.  It  was  however  objected  at  the  trial,  that  as  the 
r  oon  ^  ^Icfendants  were  not  proved  to  have  been  regularly  appointed 
collectors  by  warrant  under  the  hands  and  seals  of  the  commis- 
fiioners,  as  required  by  the  stat.  43  Geo.  3.  c.  99.  s.  12.  by  re- 
ference from  the  re-enacting  clause  («.  2.)  of  the  Property- 
tax  act  43  Geo.  3.  c.  122.  they  could  not  be  convicted  upon 
those  counts  charging  them  with  the  commission  of  the  offence 
as  collectors;  they  were  accordingly  convicted  on  the  3d  and  4th 
counts,  which  only  charged  that  they  did  the  act  hy  colour  and 
pretence  of  their  hehig  collectors,  and  were  ac(piittcd  upon  all  the 
other  counts.     And  on  a  former  day 

Heywood  Serj.  obtahied  a  rule  nisi  for  a  new  trial,  upon  the 
ground  that  the  defendants  having  been  in  fact  appointed  col- 
lectors of  the  duties,  and  having  committed  the  offence  imputed 
to  them  in  that  character,  coidd  not  be  convicted  of  a  misde- 
meanor at  common  law,  the  charge  being  of  an  offence  within 
the  Stat.  43  Geo.  3.  c.  99.  s.  51.  in  "  having  received  the  duties 
of  a  person  not  charged  ihercwith;"  and  the  19th  section  of 
the  same  act  having  provided,  "  that  no  commissioner,  assessor, 
or  collector  who  shall  be  employed  in  the  execution  of  any  such 
act  or  acts  herein  mentioned,  or  of  this  act,  shall  be  liable  for 
or  by  reason  of  such  execution  to  any  penalty  or  penalties  other 
than  such  as  by  this  act.  or  the  said  act  or  acts,  are  or  nuiy  be 

inflicted,'' 
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inflicted."     And  sect.  51.  enacts,  "  that  no  collector  of  any  of       1806. 
"  the  duties  therein  mentioned  shall  collect  the  same  by  any    ^hTlci^No 
"  rate  or  book  other  than  such  as  shall  be  signctl  and  allowed      against 
"  by  such  commissioners,  &c.     And  that  in  case  any  such  col-     Dobson. 
"  lector  shall  collect  the  same  by  any  other  rate  or  book,  or 
"  shall  receive  such  duties  from  any  person  not  charged  there- 
"  with,  or  shall  collect  from  any  person  more  money  than  is 
"  actually  charged  in  such  rate  or  book,  after  the  same  has 
"  been  signed  and  allowed,  &c. ;  every  such  collector  shall  for 
"  every  such  offence  forfeit  100/." 

The  Solicitor-General,  (with  whom  were  Cockell  Serjt.,  Park,    [  221 
and  IFood,)  contended,  1st,  That  the  word  "  penalties  "  in  the 
statute  meant  only  "  'pecuniary  penalties,"  and  could  not  be 
meant  to  exempt  an  offender  against  the  statute  from  being 
punished  by  indictment  or  information  at  common  law :  for 
otherwise  this  absurd  consequence  would  ensue,  that  though  a 
collector  had  cheated  the  public  or  the  crown  of  lOOOZ.  or  more, 
he  could  only  be  liable  to  the  penalty  of  100/.  given  by  the  51st 
section.     There  is  certainly  some  obscurity  in  the  wording  of 
the  statute  ;  but  the  difficulty  might  be  obviated  by  the  At- 
torney-general remitting  any  penalty  which  might  be  inflicted 
upon  an  indictment  or  information  beyond  the  amount  limited 
by  the  statute,  if  more  were  imposed  ;  or  if  the  penalty  had 
been  before  recovered  in  any  other  proceeding.     In  2  Hawk, 
ch.  25.  s.  4.  it  is  said  that  "  Where  a  statute  makes  a  new  of- 
fence, which  was  no  way  prohibited  by  the  common  law,  and 
appoints  a  particular  manner  of  proceeding  against  the  offender, 
as  by  commitment  or  action  of  debt,  or  information,  &c.  with- 
out mentioning  an  indictment,  it  seems  to  be  settled  at  this  day 
that  it  will  not  maintain  an  indictment ;  because  the  mentioning 
the  other  methods  of  proceeding  only  seems  impliedly  to^ex- 
clude  that  of  indictment.     Yet  it  hath  been  adjudged,  that  if 
such  a  statute  give  a  recovery  by  action  of  debt,  bill,  plaint,  or 
information,  or  otherwise,  it  authorizes  a  proceeding  by  way 
of  indictment.     Also  where  a  statute  adds  a  fiu'ther  penalty  to 
an  t)lfeuce  prohibited  by  the  common  law,  there  can  be  no  doubt, 
that  the  oftendcr  may  still  be  indicted,  if  the  prosecutor  think 
fit,  at  the  common  law."     Now  the  offence  of  which  the  de- 
fendant stands  convicted  was  an  offence  at  common  law,  and 
the  statute  only  superadds  a  penalty  in  the  particular  instance. 
Le  Blanc  J.  observed,  that  the  difficulty  here  arose  from  the     [  222  ] 
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1806.       uegativ€  words  of  the  19th  section.  And  hy  Ix)rd  Ellenhorougk 


The  Kino 


C.  J.  the  word  penalty,  (a)  in  its  large  and  legal  sense,  includes 
l^aimt'  every  species  of  punishment,  corporal  as  well  as  pecuniary. 
DoBsoN.  And  therefore  if  a  statute  repeals  all  penalties  generally  in  re- 
spect of  any  offence,  it  will  repeal  corporal  as  well  as  pecuniary 
punishment.  [Though  the  meaning  of  the  word  may  be  nar- 
rowed by  the  context.]  Here  the  other  provisions  of  the  act, 
and  the  obvious  meaning  of  the  legislature,  shew  that  the  word 
penalties  was  meant  to  be  confined  to  pecuniary  penalties.  But, 
2dly,  The  defendants  were  not  proved  to  be  legally  appointed 
collectors;  and  upon  objection  taken  at  the  trial  they  have  been 
acquitted  upon  those  counts  charging  the  offence  to  have  been 
committed  by  them  in  that  character ;  and  they  now  stand 
convicted  only  of  the  offence  of  receiving  the  money  under 
colour  and  pretence  of  being  collectors :  the  objection  therefore 
upon  the  statute  does  not  arise  j  for  it  is  no  offence  within  it 
unless  committed  by  persons  duly  appointed  collectors.  [Lord 
Ellenborough  C.  J.  If  they  acted  as  collectors,  it  would  be 
sufficient  to  charge  them  criminally  with  a  breach  of  duty  in 
that  character.  But  here  tliey  stand  acquitted  in  their  charac- 
ter as  collectors.] 

Heywood  Serjt.  and  Holroyd,  after  some  few  observations, 
principally  upon  the  manner  in  which  the  case  had  been  left 
to  the  jury,  which  they  said  did  not  warrant  the  distinction 
which  had  been  since  adopted  in  entering  up  the  verdict,  were 
stopped  by  the  Court. 
[  223  ]  Lord  Ellenborough  C.J.  The  question  is  reduced  to 
this,  VVhetlier  the  evidence  supports  the  finding  of  the  jury 
upon  counts  charging  the  defendants  with  having  ludawfully 
and  fraudulently  received  the  duty  from  the  person  named  bi/ 
colour  and  pretence  of  their  being  collectors  of  certain  duties  ? 
Now,  hi/  colour  and  pretence  must  be  understood  what  the  parties 
knew  at  the  lime  of  the  receipt  to  be  colour  and  pretence;  but 
that  does  not  apply  to  the  situation  of  the  defendants  who  were 
in  fact  appointed  by  the  constituted  authorities,  though  in  an 
informal  manner,  to  act  as  collectors  in  the  receipt  of  the  diUies. 
They  were  therefore  entitled  to  the  benefit  and  protection 
which  the   act  meant    to   extend  to    persons  acting  in  that 

(a)  Hei/uood  Serjt,  afterwards  referred  to  Johnsons  Diet.  Blac.  Coin,  and 
Cro.Juc.  414,  415.  in  corroboration  of  tlic  extensive  signification  of  this 
word. 

character, 
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character.     The  'commissiGners  thought  they  were  proper       180<J. 
officers,  and  the  defendants  thought   themselves  such.    The   _,, — IT" 
imputation  therefore  of  colour  and  pretence,  conveyed  by  the      agnimt 
third  and  fourth  counts,  does  not  apply  to  them,  and  therefore    Dobson. 
the  conviction  on  those  counts  cannot  be  sustained. 

Grose  and  Lawrence,  Justices,  declared  themselves  of  the 
same  opinion. 

Le  Blanc  J.  I  consider  the  19th  section  as  holding  out  ft 
piX)tection  to  all  officers  employed  in  the  execution  of  the  acts, 
amongst  others  to  collectors;  and  therefore  if  the  commis- 
sioners have  omitted  any  formality  in  the  defendant  Dobson's 
appointment,  whom  they  have  in  fact  appointed  a  collector, 
that  will  not  authorize  them  to  take  advantage  of  the  defect, 
and  prosecute  him  as  if  he  were  no  collector,  but  had  merely 
acted  by  colour  and  pretence  of  being  such,  when  all  parties 
considered  him,  as  he  considered  himself,  at  the  time  to  be 
duly  invested  with  that  character. 

Rule  absolute  for  a  new  trial. 
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RusHFORTH  and  Others,  Assignees  of  RushportHj 

Satitrda^f  against  Hadfield  and  Others. 

Feb.  8th. 

Where  no  fTlHIS  was  an  action  of  trover  to  recover  the  value  of  a  quan- 
Jj^mmonlaw  ^^^^  "^  ^^^^^^  which  the  bankrupts  had  sent  by  the  Dcfend- 

it  can  only     ants  as  common  .carriers,  who  claimed  a  lien  upon  it  for  their 

arise  by  con-  general  balance  due  to  them  as  such  carriers  for  other  sfoods 
tract  with        °  " 

the  particular  before  carried  by  them  for  the  bankrupts.    The  Plaintiffs  had 

party,  either  tendered  the  carriage  price  of  the  particular  ffoods  in  dis|>ute, 
express  or  nn-        .     ,  ,  f  -,,,„      ,  ,        ,   i?     , 

plied :  it  may  ^^^  ^h^  sole  question  was,  Whether  the  defendants  as  com- 
be implied  mon  carriers,  had  a  lien  for  their  general  balance.  On  the 
previous doal-  ^^^^  ^^^^^  ^  verdict  was  found  for  the  defendants,  wliich  this 
mgs  between  court  thought  was  not  sustained  by  the  evidence,  and  therefore 
ties  upon  the'  ^^^^V  gi'^^ted  a  new  trial,  (a)  The  cdu.se  was  again  tried  at  the 
footing  of  last  assizes  at  York,  before  Chambre  J.,  When  the  defendants' 
or  even  from  book-keepers  in  London,  at  Stamford,  and  at  Hadder afield,  swore 
a  usage  of  to  their  practice  to  retain  goods  for  their  general  balance,  and 
eene^ral  as*^*^  particularized  one  instance  in  December  \7*^^,  where  an  action 
that  the  jury  was  brought,  which  being  referred,  was  decided  on  another 

must  reason-  pQj^t :  a  second  in  Mail  1800,  where  there  was  no  bankruptcy  : 

ably  presume  , 

that  the  par-  a  third  in  May  1803,  where  the  bankrupt's  assignee  demanded 

ties  knew  of  j|^g  goods,  but  afterwards  ])aid  the  balance :  a  fourth  and  a 
it  in  their      fifth  in  the  same  year,  when  the  individuals  paid  the  balance, 

dealing.  b^j;  jjq  bankruptcy  intervened  :  and  a  sixth  instance  of  the  like 

But  where 
as  in  the  case  sort  as  the  last  in  1804.     In  addition  to  these,  *  Welch,  a  car- 

of  a  common  rjer  from  MancliestemwiX  Leeds,  deposed  to  an  instance  of  rcten- 
carricr  claim  •    .  /.  i     r       i  i    i    i  .i  i       i         i 

i„,r  a  lien  for  ^'on  of  goods  for  the  general  balance  three  years  back,  where 

his  general  a  bankruptcy  intervened,  and  the  assignees  disputed  the  pay- 
a   lien  is       nient  at  first,  but  afterwards  paid  the  balance;  and  to  two 

against  the  other  instances  of  goods  sent  to  Glasgow  ;  one  where  the  car- 
policy  of  the 

common  law  and  the  custom  of  the  realm  which  only  gi\*es  him  ;i  lien  for  the  carriage  price 
of  the  particular  goods,  there  ought  to  be  very  strong  evidence  of  a  general  usage  for  such  a 
lien  to  induce  a  jury  to  infer  llie  knowledge  and  adoption  of  it  by  the  particular  parties  in 
their  contract:  and  the  jury  having  negatived  such  a  general  usage,  though  proved  to  have 
been  frenucntly  exercised  by  the  defendant  and  various  other  conunon  carriers  throughout 
the  North  for  10  or  \'2  years  before,  and  in  one  instance  so  far  back  as  30  years,  though 
jiot  opposed  by  other  evidence,  the  Court  refused  to  grant  a  new  trial. 

(«)  liuslifvtili  (uul  another,  As^i^^nccs,  .Jo.  v,  JLidjlchl,  G  East,  ^19. 

•[325  ]  riuge 
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riage  of  the  particular  g-oods  was  31.  and  the  general  balance  1806. 
201.;  another  where  the  carriage  was  a  few  shillings,  and  the  „ 
general  balance  8/.;  in  both  instances  bankruptcies  intervened,  against 
and  the  assignees  paid  the  general  balance.  Hanley,  a  North-  Hadfield. 
allerton  carrier,  spoke  to  two  instances  of  retainer  of  goods  12 
and  13  years  ago  till  the  individuals  paid  the  general  balance;  but 
neither  were  bankrupts.  The  book-keeper  of  Pickford,  a  car- 
rier from  London  to  Liverpool,  particularized  an  instance  of  re- 
taining for  the  general  balance  in  1792,  where  the  vendee 
became  bankrupt;  but  there  the  vendor  stopped  in  transitu, 
and  he  paid  the  general  balance  at  the  end  of  two  months  :  a 
second  similar  instance  in  the  same  year :  a  thiitl  instance  in 
1/95,  where  the  senders  became  bankrupts,  and  their  general 
balance  was  paid  by  the  vendees :  a  fourth  in  1795,  where  the 
goods  of  an  individual,  not  bankrupt,  were  detained  several 
years ;  but  no  account  how  the  matter  was  finally  settled :  and 
two  other  like  instances  in  1794  and  1795.  And  Clark  a  Lei- 
cester carrier  also  mentioned  two  instances,  one  in  1775,  the 
other  afterwards,  of  retaining  the  goods  of  solvent  individuals 
till  they  paid  their  general  balance.  All  these  carriers,  who  had 
followed  their  occupation  from  20  to  30  years  and  upwards, 
deposed  generally  to  their  custom  of  retaining  goods  for  their 
general  balance  in  other  instances  as  well  as  in  those  particu- 
larized. It  was  left  to  the  jury  to  decide  whether  the  usage 
were  so  general  as  to  warrant  them  in  presuming  that  the 
bankrupts  knew  it,  and  understood  that  they  were  contracting  [  226  ] 
with  the  defendants  in  conformity  to  it ;  in  which  case  they 
were  to  find  for  the  defendants :  otherwise  they  were  told  that 
the  general  rule  of  law  would  entitle  the  plaintiffs  to  a  verdict. 
On  this  direction  the  jury  fovmd  for  the  plaintiffs;  which  was 
moved  to  be  set  aside  in  last  Michaelmas  term,  as  a  verdict 
against  all  the  evidence. 

Cockell  Serjt.  now  shewed  cause  against  the  nde.  This  was 
a  question  for  the  jury,  which,  having  been  properly  submitted 
to  them,  their  verdict  must  decide.  In  the  absence  of  all  evi- 
dence of  any  particular  dealing  between  these  parties,  they  must 
be  taken  to  have  dealt  upon  the  general  custom  of  the  realm 
with  rcj^pcct  to  carriors.  AVhere  a  carrier  means  to  limit  his 
cominou  la^v  responsibility,  he  advertises  his  particular  mode  of 
dealing  in  the  public  papers,  and  affixes  notices  of  it  in  his 
office  and  about  the  town  where  he  dwells,  and  from  these 

notices 
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180*.  notices,  as  well  as  from  parol  evidence  of  the  general  notoriety 
Rdshforth  ^^  ^^^  niode  of  dealing,  it  may  be  presumed  that  the  party  who 
against  employed  him,  living  within  the  reach  of  such  information  and 
Hadfield.  notoriety,  has  the  same  knowledge  which  persons  in  general 
of  the  same  place  are  thus  proved  to  have  had.  The  same  sort 
of  evidence  then  is  as  necessary  where  a  carrier  insists  on  ex- 
tending his  lien  beyond  the  custom  of  the  realm,  in  order  to 
bring  home  the  knowledge  of  such  a  particular  mode  of  dealing 
to  the  party  who  employs  him,  from  whence  his  implied  assent 
to  deal  upon  such  terms  may  be  inferred.  In  this  view  a  few 
solitary  instances  of  what  other  carriers  have  done  at  other 
distant  places  weigh  little  or  nothing  as  to  the  point  of  inferring 
from  them  the  knowledge  of  the  bankrupt  that  such  must  have 
been  the  mode  of  dealing  of  the  defendants :  and  the  rest  of 
[  JrJ/  J  the  evidence  was  defective  both  in  the  number  and  notoriety  of 
the  instances  calculated  to  bring  such  knowledge  home  to  him. 
Several  of  the  instances  do  not  apply,  where  the  motive  for 
having  paid  the  general  balance  may  be  resolved  into  the  con- 
venience or  benefit  of  the  party  applying  for  the  particular 
goods ;  and  the  only  strong  instances  are  cases  of  insolvency 
and  bankruptcy,  where  the  relative  magnitude  of  the  respective 
claims  of  the  carrier  and  consignee  might  induce  a  temptation 
to  resist  the  carrier's  lien ;  but  these  are  very  few  either  in  num- 
ber or  importance,  from  whence  to  draw  the  conclusion  of 
knowledge  in  the  bankrupt. 

Park  and  PFood  contra.  The  evidence  given  was  in  con- 
formity to  the  principle  laid  down  by  the  Court  in  this  case 
upon  the  former  rule  for  a  new  trial,  in  support  of  the  carriers' 
claim,  and  was  not  contradicted  by  any  other  evidence.  The 
Court  there  thought  tliat  a  general  usage  in  trade  affecting  the 
custom  of  the  realm  ought  to  be  proved  by  the  practice  of  dif- 
ferent carriers  in  different  parts  of  the  country ;  and  that  the 
knowledge  of  the  individual  customer  might  be  inferred  from 
the  generality  of  the  usage.  The  evidence  therefore  of  the 
practice  of  the  different  carriers  throughout  all  that  part  of  the 
kingdom  was  material  to  the  {point  in  issue,  and  was  the  only 
proof  which  tlie  nature  of  the  case  admitted  of.  There  have 
been  many  instances,  such  as  those  of  the  dyers,  (o)  the 
l^ackers,  &c.  wliere  liens  for  the  general  balance  have  been 
established  by  tlie  general  usage  of  trade  even  for  twenty  years 

(rt)  Vide  Savillv.  Barchard,  4  Ei^p.  X,P.  Cas.53, 

before, 
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before,  which  did  not  exist  at  common  law,  where  the  proof      1806. 
was  of  the  same  sort  as  in  this  ca?e  :  and  here  tlie  usage  was       "^         ' 
carried  back  as  far  as  1775.    It  is  in  vain  to  say  that  a  general      agdimt 
u«age  in  a  trade  will  bind  those  who  *  employ  the  traders,  if  the  Hadfield. 
evidence,  though  uncontradicted,  may  be  disregarded  by  the   *  L  ^'"  J 
jury. 

Lord  Ellenborough  C.J.  It  is  too  nnich  to  say  that  there 
has  been  a  general  acquiescence  in  this  claim  of  the  carriers 
since  1775>  merely  because  there  \vas  a  particular  instance  of  it 
at  that  time.  Other  instances  were  only  about  10  or  12  years 
back,  and  several  of  them  of  very  recent  date.  The  question 
however  results  to  this.  What  was  the  particular  contract  of 
these  parties  ?  And  as  the  evidence  is  silent  as  to  any  express 
agreement  between  them,  it  must  be  collected  either  from  the 
mode  of  dealing  before  practised  between  the  same  parties,  or 
from  the  general  dealings  of  other  persons  engaged  in  the  same 
employment,  of  such  notoriety  as  that  they  might  fairly  be 
presumed  to  be  known  to  the  bankrupt  at  the  time  of  his  deal- 
ing Avith  the  defendants,  from  whence  the  inference  was  to  be 
drawn  that  these  parties  dealt  upon  the  same  footing  as  all 
others  did,  with  reference  to  the  known  uiiage  of  the  trade. 
But  at  least  it  must  be  admitted  that  the  claim  now  set  up  by 
the  carriers  is  against  the  general  law  of  the  land,  and  the  proof 
of  it  is  therefore  to  be  regarded  with  jealousy.  In  many  cases 
it  would  hapi)en  that  parties  would  be  glad  to  pay  small 
sums  due  for  the  carriage  of  former  goods,  rather  than  incur 
the  risk  of  a  great  loss  by  the  detention  of  goods  of  value. 
Much  of  the  evidence  is  of  that  description.  Other  instances 
again  were  in  the  case  of  solvent  persons,  who  were  at  all 
events  liable  to  answer  for  their  general  balance.  And  little  or 
no  stress  could  be  laid  on  some  of  the  more  recent  instances  not 
brought  home  to  the  knowledge  of  the  bankrupt  at  the  time. 
Most  of  the  evidence  therefore  is  open  to  observation.  If  indeed 
there  had  been  evidence  of  prior  dealings  between  these  parties  [  229  ] 
'■ipon  the  footing  of  such  an  extended  lien,  that  Avould  have 
furnished  good  evidence  for  the  jury  to  have  found  that  they 
continued  to  deal  upon  the  same  terms.  But  the  question  for 
tilt'  jury  here  was,  -whether  the  evidence  of  a  usage  for  the 
c;irri(MS  to  rctahi  for  their  balance  were  so  general  as  that  the 
bankrupt  must  be  taken  to  have  known  and  acted  upon  it? 

And 
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1806.       And  they  have  hi  effect  found  either  that  the  bankrupt  knew  of 

_,  "       no  such  usacrc  as  that  which  was  ffiven  in  evidence,  or  knowinsr, 

RUSHFORTH    ,. ,  ,         .         .     ,  .       ,.  ,  ,      ,      ,      , 

against       did  not  adopt  It.    Antl  growing  liens  are  always  to  be  looked  at 

Haofield.  with  jealousy,  and  require  stronger  proof.  They  are  encroach- 
ments upon  the  coniinon  law.  If  they  are  encouraged,  the  prac- 
tice will  be  continually  extending  to  other  traders  and  other 
matters.  The  farrier  will  be  claiming  a  lien  upon  a  horse  sent 
to  him  to  be  shod.  Carriages  and  other  things  which  require 
frequent  repair  will  be  detained  on  the  same  claim ;  and  there 
is  no  saying  where  it  is  to  stop.  It  is  not  for  the  convenience  of 
the  public  that  these  liens  should  be  extended  further  than  they 
are  already  established  by  law.  But  if  any  particular  inconve- 
nience arise  in  the  course  of  trade,  the  parties  may,  if  they  think 
proper,  stipulate  with  their  customers  for  the  introduction  of 
such  a  lien  into  their  dealings.  But  in  the  absence  of  any  evi- 
dence of  that  sort  to  affect  the  bankrupt,  I  think  the  juiy  have 
done  right  in  negativing  the  lien  claimed  by  the  defendants  on 
the  score  of  general  usage. 

Grose  J.  This  lien  is  attempted  to  be  set  up  by  the  de- 
fendants, not  upon  the  ground  of  any  particular  contract  or 
previous  transactions  between  them  and  the  bankrupt,  but  on 
[  230  ]  the  ground  of  previous  transactions  between  them  and  other 
parties,  and  between  other  carriers  and  their  customers.  And  it 
is  admitted  that  the  question  upon  this  evidence  was  properly  left 
to  the  jury,  that  they  might  find  a  verdict  for  the  defendants,  if 
the  usage  for  the  carriers  to  retain  for  their  balance  of  account 
were  so  general  as  that  they  must  conclude  that  these  parties  con- 
tracted with  the  knowledge  and  adoption  of  such  usage.  The 
jury  have  found  in  the  negative.  And  I  take  it  to  be  sound  law 
that  no  such  lien  can  exist,  except  by  the  contract  of  the  parties 
expressed  or  implied. 

Lawrknch  J.  The  most  which  can  be  said  on  tlie  part 
of  the  defendants  is,  tliat  there  Avas  evidence  which  might 
have  warranted  the  jury  to  find  the  other  way;  but  it  was  for 
them  to  decide.  This  is  a  point  which  the  cari'lcrs  need  not  be 
so  solicitous  to  establish.  It  is  agreed  that  they  have  a  lien  at 
common  law  for  the  carriage  price  of  each  particular  article.  If 
then  it  be  not  convenient  for  the  consignee  to  pay  for  the  car- 
riage of  the  specific  goods  at  the  time  of  delivery,  it  is  very  easy 
for  the  carriers  to  stipulate  that  they  shall  have  a  lien  for  their  ba- 
lance 
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lance  upon  any  other  goods  which  they  may  thereafter  carry  for       1806. 
him.    It  is  not  lit  to  encourage  persons  to  set  up  liens  contrary 

,_,  ,  ,  ,  •     1       1  •  IvUSH  FORTH 

to  law.  1  he  carriers  convenience  certanily  does  not  require  any  against 
extension  of  the  law;  for  they  have  already  a  lien  for  the  car-  Hadfield. 
riage  price  of  the  particular  goods,  and  if  they  choose  volunta- 
rily to  part  with  that,  without  such  a  stipulation  as  I  have  men- 
tioned, there  is  no  reason  for  giving  them  a  more  extensive  lien 
in  the  place  of  that  which  they  were  entitled  to.  I  should  not 
be  sorry  therefore  if  it  were  found  generally  that  they  have  no 
such  lien  as  that  now  claimed  upon  the  ground  of  general 
usage. 

Lb  Blanc  J.  This  is  a  case  where  a  jury  might  well  be  [  231  ] 
jealous  of  a  general  lien  attempted  to  be  set  up  against  the  po- 
licy of  the  common  law,  which  has  given  to  carriers  only  a  lien 
for  the  carriage  price  of  the  particular  goods.  The  party  there- 
fore w^ho  sets  up  such  a  claim  ought  to  make  out  a  very  strong 
case.  But  upon  weighing  the  evidence  which  was  given  at  the 
trial,  I  do  not  think  that  this  is  a  case  in  which  the  Court  are 
called  upon  to  hold  out  any  encouragement  to  the  claim  set  up, 
by  overturning  what  the  jury  have  done,  after  having  the  whole 
matter  properly  submitted  to  them. 

Rule  discharged. 


Lund  IE 
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18C6. 

]\1onday, 

Feb.  10th.  LuNDiE  agaUtst  Robertson. 

An  indorsee  ^i^HIS  was  an  action  by  the  indorsee  against  the  indorser  of  a 
three  nionths  X  bill  of  exchange  drawn  on  the  24tli  of  September  1804  by 
became  ckie  J' Bell  upon  R.  Atkinson,  for  \'Jl.  13*.  in  favour  of  R.  Stokoe  or 
demanded  order,  at  65  days  after  date ;  which  was  accepted  by  Atkinson, 
the  indorser  indorsed  by  Stokoe  to  the  Defendant,  and  by  the  defendant  to  the 
who  first  Plaintiff.  The  declaration  contained  the  common  averment, 
pay^i7if'he  "  ^^^^  when  tlie  hill  became  due,  according  to  the  tenor  thereof, 
would  call  viz.  on  the  1st  of  December  1804,  the  said  bill  so  accepted  and 
afcount' and^  indorsed  was  presented  to  R.Atkinson  for  payment,  which  was 
afterwards  refused ;  of  all  which  said  premises  the  defendant  liad  notice,  by 
^had  not^had  "^^^"s  whcrcof  and  according  to  the  usage  and  custom  of  mer- 
regular  notice,  cliauts,  he  became  liable,"  &c.  And  it  also  containexl,  amongst 
but  as  the  debt  ^jj^gj.  common  monev  counts,  one  on  an  account  *  stated.  At  the 

was  )ustly  due  •'  ' 

he  would  pay  trial  before  Chambre  J.  at  Newcastle,  a  witness  proved  that  in 
it:  held  that  ^  .-^  igQ5  ^^  ^^^^^^  ^y  the  plaintiff's  desire  on  the  defendant 
the  first  con-      ^  •'  *  ,  ^i       i   r.      ,  •  i 

versation  be-  for  payment  of  the  bill  then  long  past  due.    1  he  defendant  said, 

ing  an  abso-  j^e  had  not  cash  by  him  at  that  time,  but  if  the  witness  would  call 
lute  promise  ,  ,    .         t  /i         i  •  i  i  i 

to  pay  the      w  a  day  or  tico  and  bi'ing  the  account,  (by  wliicli  was  understood 

hill,  was  ^jj  account  of  the  expcnces,  a  letter  having  been  written  and  an 
an  admission  affidavit  of  the  debt  made,)  he  would  pay  it.  The  witness  then 
that  the  bill  shewed  the  defendant  the  bill,  which  he  took  into  his  hand.  And 
scH^e/ tortile  the  witness  called  again  in  a  day  or  two,  when  the  defendant  of- 
acceptor  for  fered  to  give  him  a  bill  on  London  for  the  debt  and  expenccs, 
^n^duetiwe  which  tlic  witness  declined  accepting.  The  defendant  then  said 
and  had  been  that  he  had  not  had  regular  notice,  but  as  the  debt  ivas  justly  due 
fmfthia  due  ^^^  would  pay  it.  No  witness  was  culled  to  prove  that  notice  of 
jioticr  had  tlie  dishonour  of  the  bill  had  been  regularly  given  to  tlic  dcfen- 
^r"  toThc  ^^'"'^ '  ^"^  ^^^^  learned  judge,  on  objection  being  taken  to  the  in- 
indorser,  and  sufliciencvof  the  evidence  adduced,  thought  that  the  declarations 

superseded  ^^-  ^^^^,  defendant  rendered  any  further  i)roof  in  that  respect  un- 
the  nccossitv  •'  .  .... 

of  other     ^    necessary,  and  thereupon  a  verdict  was  given  for  the  plaintift ; 

])root  to  sa-    -^ybicii  ^yj^;;  movcd  to  bc  sct  aside  in  last  Micliaelnias  term  U|)()n 

tisfv  tliose 

avemients  in  the  groimd,  that  tliere  was  no  evidence  of  the  hill  liavnig  been 

the  dcciara-  pi'esentcd  to  the  acceptor  for  pavment  wiien  due,  and  refused ; 
tion ;  and  ihat  -•  .  t        i    ,-       .  i-     i        i-  i  i-    ^       ,  -u 

the  second       »^i'  <'»  notice  to  the  (Ictendant  of  tiie  dishunuur  of  tiie  hill,  as 

conversation  only  limited  the  inference  tioin  llic  turnicr  so  far  as  to  want  of  regular  jiuticc 
of  the  dishonour  to  the  dctcndant  went,  whieh  ol)jertloii  he  waved. 
*[  2:^2  ]  '  alleged 
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alleged  in  the  declaration.  And  that  the  subsequent  promise  to       1806. 

pay  the  bill  was  made,  for  aught  appeared,  without  knowledge 

of  the  fact  of  non-presentation  of  it  by  the  plaintiff  for  pay-      against 

ment  when  due,  by  which  he  had  made  it  his  own ;  and  con-  Robertson. 

sequently  the  promise  was  void,  as  made  under  a  mistake  of  the 

fact :  or  if  available  at  all  in  respect  of  the  prior  consideration, 

it  must  be  so  as  a  new  and  special  undertaking  which  ought  to 

have  been  declared  on  specially,  and  could  not  operate  to  set  up     [  233  J 

the  bill  again  from  which  the  defendant  was  once  discharged 

by  the  plaintiff's  laches. 

Littledale  now  shewed  cause.  The  fact  that  the  bill  when 
due  was  presented  to  the  acceptor  for  payment,  and  refiised, 
may  be  inferred  by  the  JU17  from  the  circumstances  of  the  case, 
viz.  that  the  holder  had  the  bill  in  his  hands  long  after  it  was 
due,  and  that  no  ojection  was  made  by  the  defendant  when  it 
was  tendered  to  him  on  the  score  of  the  non-presentation  of  it 
to  the  acceptor,  but  only  that  he  had  not  had  notice  of  the 
dishonour  of  it.  But  if  there  were  any  doubt  of  that,  the  sub- 
sequent promise  to  pay  is  a  waver  as  well  of  that  as  of  the 
other  objection  of  want  oi  due  notice  of  the  dishonour  of  the 
bill.  And  this  is  not  like  Blesard  v.  Hirst^  (a)  or  Goodall  v. 
Dolley ;  {b)  for  in  both  those  cases  the  circumstance  unknown 
to  the  defendants,  and  which  they  could  not  be  presumed  to 
know,  at  the  time  of  the  subsequent  promise  to  pay,  and  which 
avoided  such  promise,  was,  that  the  bill  had  not  been  presented 
for  payment ;  whereas  here  the  bill  was  returned  back  to  the  : 

defendant  so  long  after  it  became  du?,  that  he  must  have 
known  that  something  was  wrong,  and  was  therefore  put  upon 
his  guard  to  make  enquiries  if  he  were  not  already  before 
apprised  of  the  circumstances.  And  so  far  was  the  defendant 
from  being  taken  by  surprise,  that  the  second  time  when  the 
witness  called  by  appointment  the  defendant  stated  that  he  had 
not  had  regidar  notice,  notwithstanding  which  as  the  debt  was 
jitsih/  due  he  would  pay  it.  Whatever  doubt  therefore  there 
might  have  been  upon  the  first  promise,  the  second  must  be 
taken  to  be  an  express  waver  of  all  objection.  Then  as  to  the  [  234  ] 
etll'ct  of  such  a  pronilse,  supposing  the  defendant  had  been 
once  discharged  from  his  legal  obligation  to  pay  the  bill  by  the 
laches  of  the  plaintiif,  it  cannot  be  doubted  that  he  might  wave 

(«)  5  Bun:  2070.  {h)  1  Term  Rep.  71Q. 

the 
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1806.       the  want  of  notice,  and  promise  to  continue  liable  vpon  the 
LuNDiE      ^^^^^  •"^'^  ^"^'^  ^  promise  dispenses  with  the  proof  of  presenta- 
agairist      tion  for  payment  in  due  time  to  the  acceptor,  his  refusal  to 
Robertson.  ^^^^  ^^^^  ^^^^  notice  thereof  to  the  defendant.     The  statute 
3  &  4  Jnn.  c.9.  does  not  liquidate  the  debt  for  want  of  due  no- 
tice ;  but  there  remains  a  good  consideration  for  a  subsequent 
promise ;  in  like  manner  as  a  promise  by  a  certificated  bank- 
rupt to  pay  an  antecedent  debt  is  good.     But  at  any  rate  the 
plaintiff  would  be  entitled  to  recover  on  the  count  for  the  ac- 
count stated. 

Williams,  in  support  of  the  nde  relied  principally  upon  the 
objection  that  there  was  no  evidence  that  the  bill  had  been  pre- 
sented for  payment  in  due  time,  which  was  alleged,  and  neces- 
sary to  be  proved  by  the  plaintiff,  and  could  not  be  presumed 
from  the  silence  of  the  defendant.  And  this  cannot  be  supplied 
by  the  subsequent  promise ;  for  according  to  the  cases  men- 
tioned a  promise  to  pay,  made  under  ignorance  of  a  fact 
which  would  discharge  the  defendant  from  all  liability  on  the 
bill,  will  not  set  it  up  again.  Now  the  plaintiff's  having  the 
bill  in  his  hands  three  months  after  it  was  due  merely  raised 
a  presumption  that  it  had  been  dishonoured,  but  not  that  it  had 
been  presented  for  payment  in  due  time.  It  might  have  been 
otherwise  if  the  bill  had  been  very  recently  over-due.  The 
defendant  might  think  it  incumbent  on  him  to  wave  the  want 
of  personal  notice  to  himself  in  due  time,  if  he  supposed  that 
[  235  ]  the  plaintiff  had  used  all  due  diligence  to  get  payment  from  the 
acceptor ;  and  the  subsequent  promise  is  only  a  waver  of  such 
notice ;  but  the  defendant  cannot  be  presumed  to  have  been 
cognizant  of  a  fact  which  passed  between  the  plaintiff  and  the 
acceptor ;  and  therefore  the  promise  can  be  no  ])roof  of  the 
defendant's  admission,  that  the  bill  Mas  presented  in  due  time  ; 
and  if  he  were  ignorant  of  that  fact,  the  promise  was  nugatory. 
But  even  if  he  had  known  of  the  laches,  the  promise  to  pay 
could  be  no  proof  of  the  fact  of  such  a  j)resentation  for  pay- 
ment, which  being  distinctly  alleged  must  he  proved,  whatever 
other  remedy  might  arise  upon  a  promise  so  made.  It  could 
only  have  the  eflect  of  restoring  to  the  j)laintifr  the  right  of 
action  which  he  had  lost  by  his  laches,  and  putting  him  in  a 
capacity  to  sue  ;  but  it  could  not  supply  the  proof  of  a  distinct 
allegation.  Then  the  count  for  an  account  stated  cannot  be 
drawn  in  aid  ;  for  the  trial  proceeded  altogether  upon  the  count 

on 
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on  the  bill,  and  nothincf  was  submitted  to  the  jury  upon  the       1806. 
other  count.     And  if  the  plaintiff  be  only  entitled  to  recover       ~_ 
on  the  promise  and  not  on  the  bill,   he  should  have  declared      against 
specially.     Where  one  guarantees  the  debt  of  another  the  ac-  Robertson. 
tion  is  supported  upon  the  promise  itselfj  and  it  would  not  be 
competent  to  give  the  promise  in  evidence  upon  the  common 
counts.     1  Sannd.  2 1 1 .  w.  2. 

Lord  Ellenborough  C.  J.  The  case  does  not  admit  of  any 
doubt.  The  defendant  is  charged  as  the  indorsee  of  a  bill  of 
exchange,  and  when  applied  to  for  payment,  he  says  he  has  no 
cash  by  hini  then,  but  if  the  witness  will  call  again  and  bring 
the  account  with  him,  he  will  pay  it.  Now  when  a  man  against 
whom  there  is  a  demand  promises  to  pay  it,  for  the  necessary 
facilitating  of  business  in  transactions  between  man  and  man, 
every  thing  must  be  presumed  against  him.  It  was  therefore  to  [  236  ] 
be  presumed  prima  facie  from  the  promise  so  made  that  the  bill 
liad  been  presented  for  payment  in  due  time  and  dishonoured, 
and  that  due  notice  had  been  given  of  it  to  the  defendant. 
But  taking  the  subsequent  conversation  as  connected  with  the 
former,  the  only  limitation  of  it  would  be,  that  the  defendant 
stated  that  he  had  not  had  regular  notice  of  the  dishonour ;  but 
even  that  objection  was  waved  in  the  same  breath ;  for  the 
defendant  said,  that  as  the  debtwas  justly  due  he  would  pay  it. 
Then  it  stands  on  the  first  conversation,  as  an  absolute  promise 
to  pay  the  bill ;  thereby  admitting  (for  I  do  not  put  it  on 
the  ground  of  waver  of  any  objection  to  the  non-presentation 
of  the  bill  in  due  time  as  existing  in  fact)  that  there  did  not 
exist  any  objection  to  his  payment  of  the  bill ;  but  that  every 
thing  had  been  rightly  done.  That  supersedes  the  necessity  of 
the  ordinary  proof  And  though  an  objection  was  stated  in  the 
second  conversation  to  the  want  of  regular  notice,  yet  that  ob- 
jection was  immediately  waved. 

Per  Curiam,  Rule  discharged,  (a) 

(ft)  "  If  an  indorsee  lias  neglected  to  demand  of  the  drawer  in  a  convenient 
time,  a  subsequent  promise  to  pay  by  the  indorser  will  cure  this  laches;"  by 
Lord  Rui/mund  C.  J.  in  Haddock  v.  Bun/,  JMiddlcscv,  Trin,  3  Ceo.  2.  JNIS. 
Bunti't  J. 


Ic.r.ULDES 
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1806. 

Tuesday,  Iggulden  af^ainst  May.  (a) 

Feb.  11th.  o  W 

One,  in  con-  fX^HIS  was  an  action  of  covenant  by  the  Plaintiff,  claiming  by 

sideration  of    Jl  assignment  from  the  original  lessees,  aeainst  the  Defendant 

5/.  85.  inna-      ,   .     .        ,  .  ^  r  .u         •    •      i   f 

ture  of  a  fine  Claiming  by  assignment  from  the  origmal  lessor,  upon  a  cove- 

and  of  a        nant  contained  in  a  certain  indenture  of  lease,  dated  the  29th 

of  g'j^J^^jjg.  of  iSep^eni6er  1/83,  whereby  one  John  Dilnot,  in  consideration 

mised  certain  of  the  payment  of  5/.  8s.  in  the  nature  of  a  fine,  and  also  in 

the^uildTnLs  Consideration  of  the  yearly  rent  thereinafter  reserved,  demised  to 

&c.  for2i       John   Iggulden,    JElizabeth   Fleetwood^    and    Sarah  Iggulden, 

proviso^for  *  twenty-seven  perches  of  ground,  and  the  several  messuages  or 

distress  if  the  tenements,  out-houses,  and  buildings  thereon,  or  on  part  thereof, 

rent  were  m    gjtuate  in  Deal,  in  the  county  of  Kent,  habendum,  &c.  unto  the 

arrear  for  14  '  ^  '  ' 

days.    And    lessees,  their  executors,  &c.  for  the  term  of  21  years;  redden- 

the  lessor       ^^^y^  yearly  during  the  said  term  to  J.  Dilnof,  his  heirs,  &c. 

covenanted        , 

at  the  end  of  the  yearly  rent  of  65.  9d.  at  Michaelmas.    And  that  if  the  said 

18  years  of  j.^^  should  be  in  arrear  for  14  days  next  after  any  Michaelmas 
before,  on      day  during  the  said  term,  it  should  be  lawful  for  J.  Dilnoty  his 

request  of  the  heirs,  &c.  to  enter  and  distrain,  &c.     And  J.  Dilnof,  for  him- 

lessee  to 

grant  A  new    self,  his  heirs,  &c.  covenanted  and  granted'to  the  lessees,  their 

lease  of  the    executors,  &c.  "  that  the  said  J.  Dilnot,  his  heirs  and  assigns, 

premises  **lor  ■ 

the  hke  fine    ^^  '^^  ^^'^  ^/  ISj/ear*  of  the  said  term  oj  21  years,  or  before, 

for  the  Hke     upon  request  to  him  or  them  made  by  the  said  J.  Iggulden, 

term  0F21         •■-•  *^*j 

years  at  the  ^'^'3  and  5. /.,  *their  executors,  &c.  and  at  the  costs  and 
like  yearly  charges  of  the  said  J.  Iggulden,  &c.  their  executors,  &c.  should 
ALL  cave-  ^^^^  would  make,  seal,  and  deliver  unto  the  said  J.  Iggulden,  E.F. 
nauts,  grants,  and  S.  I.,  their  executors,  ^c.  a  new  lease  of  the  said  27  perches 
a"  iii7hat  ^im  ^fS''^^''^^3  ^itli  the  appurtenances,/or  the  like  fine  or  consideration 
denture  utre    of  hi.  Ss.for  tlie  like  time  and  term  of  21  years,  at  the  like  yearly 

contained.'^ 

Held  that  this  covenant  was  satisfied  by  the  tender  of  a  new  lease  for  21  years  containing 
all  the  former  covenants  except  the  covenant  for  future  renewal.  And  held  than  an  averment 
that  the  covenant  for  renewal  in  the  indenture  declared  on  corresponded  with  various  othet- 
leases,  before  then  successively  made  by  the  owners  of  the  inheritance  for  the  time  being, 
could  not  be  taken  in  aid  to  construe  the  meaning  of  the  indenture:  for  supposing  such 
evidence  were  admissible  in  any  case  where  the  renewals  had  been  uniformly  the  same,  yet 
non  constat  from  this  averment  that «//  the  former  leases  contained  the  sum  covenant 
for  renewal. 


^[  238  ] 


/«)  Vide  thi?(  case  in  Equity,   9  Ves.  jun.  ^'I'y.  |Lord  Chancellor  retained  the 
bin  lor  a  lease  with  a  covenant  for  renewal,  with  liberty  to  bring  this  action. 


rent 
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rent  of  6s.  9d.  payable  as  is  aforesaid,  with  all  covenantSf  180©. 
erants,  and  articles  as  in  the  then  present  indentures  were  con-  ^ 
famed,  (meaning  the  said  indenture  now  brought  here  into  agaimt 
court  as  aforesaid,  and  the  counterpart  thereof.)  By  virtue  of  ^l^"i' 
whicli  demise  the  said  lessees  entered  and  became  possessed  for 
the  said  term  ;  the  reversion  thereof  belonging  to  J.  Dilnot  ia 
fee.  The  declaration  then  stated,  that  the  said  term  during  the 
continuanceof  it,  became  vested  in  the  plaintiff  through  several 
mesne  assignments,  and  that  the  reversion  of  the  premises  be- 
came vested  in  the  defendant  in  fee  by  conveyance.  And  then 
the  plaintiff  averred,  tiiat  the  aforesaid  indenture  of  lease  con- 
tained no  other  covenant,  grant,  article^  or  clause  than  such  as 
are  herein-before  set  forth,  and  that  the  covenants,  grants,  and 
articles  in  that  indenture  contained  correspond  (except  as  to  the 
date  and  names  of  the  parties)  with  those  expressed  in  various 
other  leases  before  then  successively  made  and  executed  of  the  pre- 
mises comprised  in  the  said  first-mentioned  indenture  by  the 
owners  for  the  time  being  of  the  inheritance  thereof,  on  renewals 
from  time  to  time  granted  by  such  owners,  at  the  like  yearly  rent 
of  Os.  9d.  in  consideration  of  a  like  sum  of  51.  8s.  paid  in  the 
jiature  of  a  fine  upon  every  such  renewal.  And  then  the  plaintiff 
assigned  as  a  breach,  that  after  the  assignment  of  the  reversion 
to  the  defendant,  and  whilst  the  plaintiff  continued  so  possessed 
of  the  demised  premises,  and  before  the  end  of  18  years  of  the 
said  term  of  21  years  granted  by  the  said  indenture,  viz.  on  the  [  239  ] 
21st  of  September  1801,  he  (the  now  plaintiff)  gave  notice  to 
the  defendant  of  the  demised  premises  having  been  so  assigned 
to  the  plaintiff,  and  requested  the  defendant,  as  assignee  of  the 
reversion,  at  the  costs  of  the  plaintiff,  to  give  him  a  new  lease 
of  the  premises,  for  the  like  fine  of  5/.  8s.,  for  the  like  term  of 
21  years,  at  the  like  yearly  rent  of  6s.  9d.,  payable,  &c.  icith 
all  covenants,  grants,  and  articles,  as  in  the  said  indenture  of  lease 
were  contained,  and  particularly  icith  such  covenant  for  renewal  as 
is  contained  therein,  under  the  like  terms  as  expressed  in  that 
indenture,  according  to  the  form  and 'effect  of  the  same.  And 
though  the  plaintiff  Avas  ready  and  willing,  and  offered  to  the 
defendant  to  pay  the  costs  of  such  new  lease,  and  to  pay  him 
such  fine  of  5/.  8s.,  yet  the  defendant  did  not  give  him  such 
new  lease  with  all  covenants,  &c.,  but  on  the  contrary  refused 
to  make  the  plaintiff  a  new  lease  containing  any  covenant  for 

further 


239  CASES  IN  mtiARY  TERM 

1806.       further  renewal,  contrary  to  the  form  and  effect  of  the  said 
Ig GULDEN    i"<J^"tm-e  and   covenant,    &c. ;    to  the  plaintiff's  damage  of 

against        lOOOi. 

May.  'pjjg  defendant  by  his  plea,  after  craving  oyer  of  the  inden- 

ture of  demise,  and  protesting  that  the  covenants,  grants,  and 
articles  therein  do  not  correspond  with  those  expressed  in  various 
other  leases  before  then  successively  made  of  the  premises  com- 
prised in  that  indenture  by  the  owners  for  the  time  being  of  the 
inheritance  thereof,  upon  renewals  from  time  to  time  granted 
by  such  owners,  as  in  the  declaration  is  alleged  ;  pleaded,  that 
since  he  became  seised  of  the  reversion,  and  the  plaintiff  became 
possessed  of  the  residue  of  the  said  term,  he  the  defendant  has 
been  and  is  willing  to  grant  the  plaintiff  a  new  lease  of  the  pre- 
mises, with  all  such  covenants,  grants,  and  articles  as  in  the 
[  240  ]  said  indenture  of  demise  are  contained,  excepting  only  the  cove- 
nant for  renewal.  And  then  he  stated,  that,  when  so  requested, 
he  did  make  to  the  plaintiff  a  new  lease  with  all  such  covenants, 
&c.,  except  only  the  covenant  for  renewal ;  of  which  he  gave 
notice  to  the  plaintiff,  who  refused  to  accept  the  same.  The 
plea  then  set  forth  verbatim  the  new  lease  so  made  and  tendered 
by  the  defendant,  (which  was  the  same  as  the  former,  except- 
ing the  covenant  for  renewal ;)  and  averred,  that  the  pre- 
mises comprised  in  the  latter  were  the  same  as  those  in  the 
former  indenture.  To  this  there  was  a  general  demurrer,  and 
joinder. 

This  case  was  argued  in  Easter  term  last  by  Marryat  in  sup- 
port of  the  demurrer,  and  Abbott  contn'l.  But  as  the  Court  in 
givingjndgment  went  very  fully  into  the  case,  and  noticed  the 
principal  arguments  ;  and  as  all  the  authorities  which  were 
cited  are  collected  in  the  report  of  the  same  case  in  the  Court 
of  Chancery,  in  9  Ves.jun.  325.  and  in  Mr.  JIargreave's  argu- 
ment in  the  case  of  Lord  Inclnqubi  v.  Biirnel,  Ilarg.  Jnr. 
Arg.AW.  it  is  unnecessary  to  repeat  them.  The  case  stood 
over  for  consideration  till  this  term,  when 

Lord  Ellkmiorougii  C.  J.  delivered  the  opinion  of  the 
Court.  After  stating  the  pleadings — The  (picstion  arising  upon 
the  whole  of  the  record  is,  Whether  the  plaintiff  were  entitled 
to  have  a  lease  executed  to  him  cnnta'mhig  the  covenant  of  re- 
vexcal?  And  which  (piestion  itself  depends  upon  the  intent  of 
the  parties,  as  it  is  to  be  collected  from  an  instrument  iii- 

_  ,        accurately 
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accurately  framed,    and    from  its  shortness  affordiiiij    little       1808. 
matter  from  whence  arguments  can  be  drawn  to  explain  its   jc gulden 
meaning.  against 

*  The  rules  of  construction  applicable  to  covenants  are  so  well  ^  r  oli 
known,  that  it  is  hardly  necessary  to  cite  authorities  to  shew 
that  every  covenant  is  to  be  expounded  with  regard  to  its  con- 
text; that  such  exposition  must  be  upon  the  whole  instrument, 
ex  antecedentibiis  et  consequentihus,  and  according  to  the  reasonable 
sense  and  construction  of  the  icords.  Plowd.  329.  In  conformity 
to  which  rules,  and  in  support  of  the  apparent  intent  of  the 
parties,  covenants  in  large  and  geneml  terms  have  been  fre- 
quently narrowed  and  restrained.  The  cases  of  Cage  v.  PaxtoUy 
1  Leon.  116.  and  JSroughton  v.  Conway  Moor  bS..  are  autho- 
rities to  this  effect.  Having  referred  generally  to  these  cases 
for  the  ground  upon  \vhich  the  present  may  be  decided,  it  is  to 
be  seen  whether  that  part  of  the  covenant  relied  on  by  the 
plaintiff,  viz.  "  to  grant  a  new  lease  with  all  the  covenants  of 
the  then  granted  lease,"  is  not  to  be  narrowed  so  as  to  except 
that  particular  covenant.  And  though  some  attempts  were 
made  in  argument  to  shew  that  the  indenture  itself  contained 
some  particulars  from  which  an  intention  to  covenant  for  a  j)er- 
petual  rcncM'al  might  be  collected,  they  appeared  to  us  of  too 
slight  a  nature  to  afford  any  solid  foundation  for  such  an  in- 
ference; and  that  the  case  necessarily  resolves  itself  into  i\\\^ 
(juestion,  viz.  whether  a  covenant  to  grant  a  new  lease  with 
all  covenants  can  be  satisfied  by  a  lease  Mith  all  covenants  ex- 
cept the  covenant  for  renewal.  The  argument,  that  a  covenant 
for  a  lease  with'aZ/  the  covenants  cannot  be  satisfied  by  a  lease 
with  all  hut  oncy  will  have  no  weight,  if  according  to  the  fair 
construction  of  the  lease,  that  one  covenant  should  be  found  to 
have  nothing  to  do  with  the  subject-matter  to  be  granted.  The 
covenant  is,  "  at  the  end  of  18  years  of  the  term  of  21  years" 
granted  by  the  lease,  to  grant  "  a  new  lease  for  the  like  time 
and  term  of  one-and-twcnty  years,  vvith  all  covouuits,  grants,  r  942  1 
and  articles,  as  in  that  indenture  contained."  The  subject-matter 
therefore  of  the  grant  is  o)ic  lease,  not  many ;  for  a  new  lease 
is  the  same  as  o»e  new  lease;  and  if  the  parties  intended  to  con- 
tract for  one  lease,  there  can  be  no  doubt  that  the  covenants  to 
be  introduced  must  be  commensurate  with  the  duration  of  such 
lease,  and  suited  to  the  subject-matter  of  the  grant.  And  tlie 
words,  "  Avith  all  covenants,  grants,  and  articles,  a?  iu  tlie 

Vol.  VII.  N  tlieu 


Iggulden 

dSairut 
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1800.       then  present  indentures  were  contained,"  so  understood,  amount 
only  to  a  loose  and  general  mode  of  expressing  in  substance, 
what  follows,  viz.  "  with  all  such  provisions  relative  to  the 
May.      «  enjoyment  of  the  new  lease  for  21  years  as  are  contained  in 
"  the  present  lease,  relative  to  the  now  subsisting  term  of  21 
"  years."    If  the  continued  grant  of  successive  leases,  and  not 
the  grant  of  one  only,  were  intended,  it  is  natural  to  expect 
that  words  should  have  been  used  distinctly  marking  a  right  of 
repeated  renewal,  instead  of  expressions  more  immediately  ap- 
plicable to  the  case  of  a  single  additional  lease.    The  argument 
for  the  defendant  rests  upon  that  which  is  not  the  natural  con- 
stiTJCtion  of  such  a  covenant :  it  is  a  construction  which,  with- 
out any  apparent  consideration  for  a  grant  in  such  extent,  leads 
virtually  to  a  grant  in  perpetuity :  whereas  the  other  construction 
leads  only  to  a  single  renew-al  for  the  same  period  of  time ;  and 
therefore  is  a  much  more  reasonable  construction,  and  prima 
facie  more  entitled  to  adoption  on  that  account  than  the  former. 
The  case  on  the  part  of  the  plaintiff  supposes  that  it  Avas  the  in- 
tention of  the  parties  to  express  what,  if  they  had  so  intended, 
might  have  been  expressed,  without  difficulty  or  ambiguity,  by 
words  which  would  have  obviously  occurred  to  the  most  unex- 
perienced draftsman.     Had  the  words,  "  and  so  from  time  to 
"  time,''  been  added  after  "  at  the  end  of  18  years  of  the  said 
r  243  1     term  of  21  years  or  before,"  this  design  in  the  parties  would 
have  been  easily  and  unequivocally  pointed  our.    Possible  cases 
may  be  put  in  which  a  grant,  such  as  the  plaintiff  contends  for, 
Avould  be  by  no  moans  unreasonable  or  absurd ;  as  the  case 
which  was  put  in  argument  on  this  question  in  the  Court  of 
Chancery ;  that  this  might  be  originally  unprofitable  sea  beach  ; 
and  that  it  might  be  a  good  bargain  for  the  owner  to  part  with 
it,  without  any  prospect  of  increasing  his  fine,  inasnuich  as 
while  the  leases  were  renewed  the  gain,  though  small,  would 
be  certain,  and  when  they  were  at  an  end  the  lessor's  possession 
wouhl  not  be  worse  than  it  was  originally:  and  that  on  the 
other  hand  it  was  but  reasonable  that  if  the  exj)criment  did  not 
answer,  the  Uv-sec  should  be  at  liberty  to  give  up  the  spot  at  the 
end  of  tlu'  21  years  originally  granted.    But  the  answer  to  this 
and  other  su|)])osed  cases  of  the  like  kind  appears  to  be,  that  if 
such  had  been  the  vicM's  of  the  parlies,  they  M'ould  not  have 
suffered  their  intention  to  rest  on  words  of  so  ambiguous  an 
import  as  those  in  (jucstiou.   Ptrsons  so  attentive  to  their  even- 
tual 
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tiial  interest,  as  such  parties  must  be  supposed  to  have  been,  1806. 
would  hardly  have  provided  for  them  by  words  so  ill  calculated  i^ gulden 
to  ascertain  and  secure  the  object  they  had  in  view  as  these  ap-  against 
pear  to  be.  The  argument  built  on  the  use  of  the  word  cove-  ^*^^^' 
nantSi  in  the  plural  number,  has  not  much  weight ;  for  inde- 
pendently of  the  observations  which  1  have  already  made  on  the 
loose  and  general  language  of  this  provision,  and  the  fair  import 
of  the  whole  of  it  taken  together,  the  word  covenants  is  in 
this  case  literally  satisfied  by  the  lessor's  granting  a  lease  with  a 
covenant  for  good  title,  and  quiet  enjoyment,  on  his  part,  to 
the  lessee;  and  the  lessee  himself  being  bound  by  no  other  cove-  [  244  ] 
nant  on  his  part  than  that  contained  in  the  first  indenture,  viz. 
to  pay  the  rent ;  Avith  power  of  entry  and  distress.  On  the  cases 
which  have  been  cited  for  the  plaintiff  it  will  not  be  necessary  to 
say  much;  for  the  words  of  all  of  them  differ  from  that  in 
question ;  and  in  most  of  them  an  intention  of  perpetual  re- 
newal may  be  fairly  collected  from  the  context.  The  only  case 
on  the  subject,  which  has  yet  been  decided  in  a  court  of  com- 
mon law,  is  the  case  of  Cooke  v.Bootlij  Coivp.  819.;  which  is 
certainly  a  case  very  analogous  to  the  present,  both  in  respect 
of  the  words  of  covenant,  on  which  the  claim  to  perpetual  re- 
newal is  founded,  and  also  in  respect  X)f  the  fact  of  successive 
renewals  of  a  lease  similar  in  terms  Avith  the  one  claimed.  In 
that  case,  however,  the  series  of  successive  renewals  from  the 
first  downwards  was  uniform  and  unbroken :  in  this  case  it  is 
only  alleged  that  the  covenants  correspond  with  those  in  various 
other  leases  successively  made :  which  allegation  as  to  various 
other  leases  might  be  true,  although  there  should  have  been  se- 
veral instances  to  the  contrary.  That  case  was  decided  upon 
two  grounds,  first,  that  the  parties  themselves  had  by  successive 
renewals  of  the  lease,  in  all  of  which  the  covenant  of  renewal 
had  been  uniformly  repeated  in  the  same  terms,  put  their  own 
construction  upon  this  covenant ;  and  upon  this  first  ground  the 
judguicnt  of  hovd [Mansfield,  Mr.  Jus.  IFillcs,  and  Mr.  Jus. 
Ashhurst  proceeded.  The  second  ground,  (and  on  this  the 
judgment  of  Mr.  Jus.  Biillcr  proceeded,)  was,  that  the  autho- 
rity of  Bridges  v.  Hitchcock,  (1  Bro.  F.  C.  522.)  decided  the 
case  then  in  <|uestion.  As  to  the  first  of  these  grounds,  inas- 
much as  the  fact  stated  respecting  the  successive  renewals  is  so 
materially  different  in  this  case  from  the  statement  in  Cooke  v. 
Booth,  this  case  cannot  be  governed  thereby j  even  if  it  vrere     [  245  ] 

N  3  competent 
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18061.  competent  *•  in  any  form  of  action  to  bring  upon  the  record 
"  the  fact,  with  reference  to  the  former  leases,  as  explaining 
against  "  the  contract  contamed  in  the  last  lease;"  upon  which  point 
May.  very  grave  and  serious  doubts  have  been  entertained,  and  which 
it  is  not  now  necessary  to  decide,  (I  allude  to  what  was  said  by 
hord  Eldon  in  9  Ves.jun.S3b.  and  by  the  present  Master  of  the 
Rolls,  in  Moor  v.  Foley,  6  Ves.jun.  238.)  As  to  the  second 
ground,  the  authority  of  the  case  of  Bridges  v.  Hitchcock,  (and 
upon  which  Mr.  Jus.  Buller  thought  the  case  of  Cooke  v.  Booth 
ought  to  be  decided,)  that  will  not  govern  the  present;  for  that, 
as  has  been  observed  in  argimient,  did  not  turn  upon  the  cove- 
nant to  grant  under  the  same  covenants ;  but  had  tbis  additional 
circumstance,  viz.  that  the  covenant  was  to  grant  such  further 
lease  as  the  lessee  should  desire.  So  that  the  covenant  left  it  to 
the  lessee  himself  to  say  what  interest  he  would  require  to  be 
granted  to  him,  without  any  restriction  or  limitation,  except 
that  no  covenant  should  be  introduced  not  contained  in  the 
original  lease.  Nor  was  it  unfair  to  infer  from  thence  that  he, 
who  might  have  asked  a  lease  for  any  number  of  years,  did  not 
exceed  what"  was  intended  by  requiring  one  with  a  covenant  to 
renew.  In  Furnival  v.  Crewe,  3  Jtk.  84.  the  words  were  One 
or  more  lease  or  leases ;  and  so  to  continue  the  renewing  such  lease 
or  leases ;  words  plainly  importing  a  repetition  of  renewals ; 
and  on  them  Lord  Hardwicke  relied.  But  in  this  case  there  is 
not  one  word  which  indicates  continued  renewals.  In  the 
cases  of  Hyde  v.  Skinner,  2  P.  TFms.  196.  before  Lord  Maccles- 
Jit'Id,  Russel  v.  Darwin,  before  Lord  Camden,  Tritton  v.  F'^oot, 
before  Lord  Thurlow,  2  Bro,  636.  and  Moor  v.  Folcj/,  6  Fes. 
jun.  232.  before  Sir  IFm.  Grant,  there  was  a  covenant  to  renew ; 
[  246  1  l^i't  in  all  of  them  it  was  holden  that  there  should  be  no  per])e- 
tual  renewal.  And  though  these  cases  were  decided  in  courts 
of  equity,  yet  they  were  cases  in  which  the  Judges  sitting  in 
those  courts  were  bound  to  put  the  same  construction  upon  the 
instruments  mider  consideration  as  etmrts  of  law.  Uj)on  these 
authorities,  therefore,  as  well  as  upon  the  reason  of  the  thing, 
we  are  of  opinion,  that  the  plaintift'was  not  entitled  to  require 
the  execution  of  a  lease  to  him  containing  the  covenant  of 
renvnval;  and  therefore  that  our  judgment  must  be  for  the  de- 
fendant. 

Judgment  for  the  Defendant. 
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Crosse  et  Uxor,  Administratrix  of  Reeder,  against         Tuesday, 
Smith  and  Munt,  Executors  of  Grikrson.  Feb.  lith. 

r||"^0  debt  on  a  bond  in  the  penalty  of  lOOOZ.  given  by  James  An  executor 

-■-     Gnerso7i  to  John  Reeder,  dated  10th  of  May  1793,  condi-  administer- 

tioned  for  the  payment  of  5001.  and  interest  at  6  p(;r  cent,  on  on^e  received 

the  10th  of  May  1796,  the  Defendant  Munt  pleaded  plene  ad-  money,  as- 

ministravitj  except  as  to  468/.  15^.  Od.;  and,  as  to  th^t  sum,  his  testator  can- 

bankiiiptcy  and  certificate;  and  specially  alleged,  that  the  said  not  discharge 

468/.  15*.  and  no  more  of  the  effects  of  Grierson,  having  been  ^^^   j^^  ^^^ 

received   by  him  as  such  executor,  were   before  he  became  plene  admi- 

bankrupt  misapplied,  eloigned,  and  wasted  by  him.     That  the  J^  action  bv 

Plaintiff,  administratrix  after  Meeder's  death,  and  before  her  a  bond  credi- 

marriage  with  the  other  plaintiff  Crosse,  proved  the  said  468/.  15s.  J^[^^  ^^  ^^^' 

as  a  creditor  under  Muni's  commission,  as  a  debt  due  from  shewing  that 

Munt.  as  such  executor,  to  her  as  the  administratrix  of  Reeder      P^ 

'  *  monej  over 

at  the  suing  out  of  the  commission,  and  secured  by  the  bond  to  his  co-ex- 

in  the  delaration  mentioned:*  and  that  a  dividend  was  duly  ^.^"'^"''' ^^^"^ 

'  -^  lor  the  pur- 

declared  and  made  under  such  commission,  of  which  the  plain-  pose  of  satis- 

tiff,  administratrix,  had  notice.     To  this  plea  of  the  defendant  fV"?  ^h^,. 

^  .    bond  credi- 

Munt  the  plaintiffs  replied,  denying  that  he  had  fully  admi-  tor,  who  had 

nistered,  except  468/.  15s.;  and  also  denying  that  the  plaintiff,  applied  for 

administratrix,  proved  the  said  468/.  15s.  as  a  creditor  under  subh  co-ex- 

Munt's  commission,  as  a  debt,  &c.  secured,  &c.  in  manner  and  ecutor,  if  the 

CO-GXGCUtor 

form  as  alleged  by  the  plea ;  and  on   these  points  issue  was  afterwards 

joined.     The  defendant  Smith  pleaded,  1st,  plene  adyninistravit,  misapphed 
Ai     i-r  if^ii  f  I-.  •  i.  ^he  monev 

except  as  to  4f.  J/s.;  and,  i^dly,  plene   admimstravit,   except  j^,,  j-etainino- 

the  said  4/.  17.*.  before  he  had  notice  of  the  bond:  and  that  it  to  satisfy 

he  had  not  then,  nor  had  at  the  time  when  he  first  had  notice  „]g  contract 

of  the  said  writing  obligatory,  or  at  any  time  since,  goods,  kc  debt. 

except  the  said  4/.  17s.     To  this  the  plaintifls  replied,  taking 

judgment  of  the  assets  confessed;  denying  that  the  defendant    *[  247  ] 

Smith  had  fully  administered,  except  41.  \7'^-',  fmd  as  to  his 

second  plea,  they  said  that  the  defendant  Smith  had  at  the  time 

when  he  had  first  notice  of  the  said  writing  obligatory,  besides 

the  said  if.  I7s.,  goods,  &c.  to  the  amount  of  the  debt:  and 

on  these  {)oints  also  issue  was  joined.    This  cause  was  tried 

before  Lord  E//vnhorou gh  C.J .,  at  the  sittings  after  Tniity  tevm 

ISO">,  wbcn  a  verdict  was  found  for  the  defendant  M/nit,  and 

fbr 
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for  the  plaintiffs  against  the  defendant  Smith,  damages  1$. :  and 
that  tlie  defendant  Smith  had  assets,  ultra  the  41.  l/s-j  to  the 
amount  of  400/.  only ;  subject  to  the  opinion  of  the  Court  on 
the  following  case. 

Grierson  the  deceased  duly  executed  the  bond  to  Reeder  de- 
ceased at  the  time  it  bears  date,  and  paid  100/.  on  it  in  his 
lifetime,  and  died  on  the  l/th  of  January  1795 ;  having  fijiade  his 
will,  and  appointed  the  defendants  executors,  who  proved  the 
will,  and  administered.  The  defendant  Smith  lived  and  still  lives 
at  Southampton,  whei'e  Grierson  lived,  and  the  defendant  Mu7it 
resided  in  London.  Early  in  February  1/95,  Reeder  wrote  to 
the  defendant  3funt,  apprising  him  of  the  amount  of  the  bond 
and  of  the  sums  remaining  unpaid,  and  requiring  payment 
thereof.  On  the  l/th  of  the  same  February  the  defendant 
Smith,  having  400/.  of  Grierson's  effects  then  in  his  hands,  as 
his  executor,  remitted  that  sum  to  the  defendant  Munt  his  co- 
executor,  for  the  purpose  of  paying  this  bond  of  which  he  had 
had  notice  from  Munt,  as  appeared  by  the  following  letter  writ- 
ten by  the  defendant  Smith  to  Reeder.  "Mr.  Smith's  compli- 
"  ments  to  Mr.  Reeder,  and  begs  to  inform  him  he  remitted 
"  Mr.  Mu7it  400/.  to  pay  his  bond  on  the  IJth  February  1795, 
**  by  a  draft  on  Messrs.  JFhiteheads,  bankers,  in  London,  and  that 
"  Mr.  Munt  acknowledged  the  receipt  thereof  the  19th  ditto. 
"  Southampton,  28th  July  1796."  No  other  evidence  was  given 
of  the  defendant  Smith's  knowing  of  the  bond  or  tlie  terms  of 
the  condition.  At  the  time  of  the  remittance  Munt  was  in 
good  credit,  and  Smith  knew  that  he  was  a  simple  contract 
creditor  of  Grierson  to  a  largei*  amount  than  400/.  Mtmt  ap- 
])lied  the  4(X)/.  towards  the  ])ayment  of  the  simple  contract 
debt  due  from  Grierson  to  him ;  though  he  knew  of  tliis  bond, 
and  had  received  the  400/.  from  Smith  to  pay  it.  Munt  be- 
came bankrupt  on  the  4th  of  .Tuly  1796,  as  stated  in  the 
])k'adings.  Reeder  died  in  October  1797,  intestate,  leaving  the 
plaintiff  administratrix  his  only  daughter,  who  took  out  admi- 
nistration to  him.  On  tlie  21st  of  November  1798,  the  plaintiff 
administratrix  proved  the  money  then  (hie  for  principal  and 
interest  on  the  bond,  being  468/.  \5s.,  as  a  debt  under  Munt's 
comuu><'um,  whereon  a  dividend  has  been  declared,  of  which 
she  had  notice,  as  stated  in  the  pleadings.  Munt  has  obtained 
his  certificate.    MH)tt  had  no  assets  of  Grierson  in  his  hands  at 

the 
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the  time  he  became  a  bankrupt  on  which  the  plaintiff  admini-       1806. 
stratrix  could  found  tlie  proof  of  a  debt  against  him,  as  having      ^    ^^ 
committed  a  devastavit  to  the  amount  so  proved,  vi'ithout  in-      aguinst 
eluding  the  money  he  had  so  received  from  Smith.    She  knew      Smith. 
the  400/.  had  been  remitted  by  Smith  to  him  for  the  purpose  of 
paying  the  bond  at  the  time  she  proved  the  debt  under  the  com- 
mission.    Subsec^uent  to  all  these  proceedings,  and  before  the 
commencement  of  the  action,  the  plaintiffs  intermarried.    The 
question  for  the  opinion  of  the  Court  was,  Whether  the  plain- 
tiffs were  entitled  to  recover  against  the  defendant  Smith  ?    If 
the  Court  should  be  of  opinion  that  they  were,  then  the  verdict 
to  Stand :  if  not,  then  a  verdict  to  be  entered  for  the  defendant 
Smith. 

Dampier  for  the  plaintiffs.  The  defendant  Smith  must  stand 
upon  the  plea  of  plene  administravit :  and  then  the  questions 
will  be,  1st,  Whether,  excluding  any  idea  of  Hunt's  bank- 
ruptcy, this  be  an  administration  by  Smith  f  2dly,  Whether 
this  demand  be  barred  by  Munt's  certificate,  or  on  the, ground 
of  the  plaintiff  administratrix  having  adopted  Smith's  payment 
to  Munt?  1st,  In  Churchill  v.  Hobson,  (a)  in  Equity,  the  dis- 
tinction was  taken  that  whei'e  two  trustees  join  in  a  receipt, 
and  only  one  receives  the  money,  the  other  is  not  liable  :  but 
where  two  executors  join  in  an  acquittance,  and  one  only  re- 
ceives the  money,  both  are  chargeable  for  it  as  to  creditors, 
who  are  to  have  the  utmost  benefit  of  the  law ;  but  only  the 
actual  receiver  is  liable  to  legatees  or  persons  claiming  under 
distribution  who  have  no  remedy  but  in  equity :  for  tlie  sub- 
S,tantial  part  is  the  receiving  the  money  which  alone  is  regarded  [  250  ] 
in  equity.  TJjerc  indeed  the  plaintiff  who  had  paid  money  into 
the  hands  of  his  co-executor,  who  afterwards  became  bank- 
rupt, was  relieved;  but  Lord  Chancellor  Harcourt  relied  prin- 
cipally on  the  circumstance  that  such  co-executor  had  been  the 
testator's  banker,  and  intrusted  by  him  with  the  custody  of  his 
money  in  his  life-time.  Now  here  the  plaintiif  is  a  creditor, 
and  the  defendant  is  an  e.vccutor,  and  not  merely  a  trustee,  and 
the  money  was  at  one  time  in  the  hands  of  the  defendant.  And 
this  is  the  case  of  a  devastavit  by  the  co-executor,  and  not 
ukmh^Iy  that  of  a  failure.  It  is  no  objection  that  the  bond  ^vas 
not  due  at  the  time  ;  for  it  was  payable  notwithstanding  before 

(a)  1  Sdlk.  ;)18.  and  1  F.  Wins.  '.'41. 

'    a  simple 
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1806.  a  simple  contract  debt,  (a)  Neither  is  there  any  clause  in  this 
Crosse  ^^'^'''  *^^*  *^"^  executor  shall  not  be  answerable  for  the  default 
tigairist  of  another,  which  was  relied  on  by  Lord  Northmgto7i  in  Westle^ 
..MiTH.  y  Clarke ;  (h)  and  there  the  money  Mas  never  in  the  power  of 
the  co-executor.  The  principle  however  of  all  the  cases  (with 
one  exception)  is,  that  M'here  by  the  act  or  agreement  of  one 
executor  the  testator's  effects  come  to  the  hand  of  a  co-exe- 
cutor, the  former  shall  be  answerable  for  his  companion,  the 
same  as  if  he  had  enabled  a  stranger  to  receive  them.  This  was 
laid  down  in  Gill  v.  The  Altoryiey  General^  (c)  and  confirmed  in 
Sadler  v.  Hobhs  (d)  by  Lord  Thurlow,  who  examined  all  the 
cases,  and  disapproved  of  the  exception  made  by  Lord  Northing- 
ton  in  Westley  v.  Clarke.  All  the  cases  were  again  revised  by  Lord 
Alvanley,  when  Master  of  the  Rolls,  in  Scurjield  v.  Howes;  (e) 
[  251  J  who,  though  he  thought  that  an  executor  merely  joining 
his  co-executor  in  a  receipt  was  not  in  all  cases  conclusive  in 
e(piity,  yet  admitted  that  he  was  liable  Avhere  he  had  actually 
received  the  money,  and  entrusted  it  to  the  other  who  failed. 
The  only  case  which  leans  the  other  way  is  Balchen  v.  Scott,  (/) 
where  an  executor  who  had  proved  the  will,  but  did  not  act, 
having  received  a  bill  .of  exchange  by  the  post  from  a  debtor  to 
the  estate,  Miiich  he  immediately  sent  to  the  acting  executor, 
was  holden  by  Lord  Loughborough  C.  J.  not  to  be  chargeable. 
But  that  was  in  the  case  of  a  residuary  legatee,  and  therefore 
falls  within  the  distinction  in  Churchill  v.  Hohsoii.  And  the 
executor  sought  to  be  charged  never  acted ;  but  here  the  de- 
fendant acted  as  well  as  Munt ;  for  it  is  stated  that  they  admi- 
nistered. Besides,  that  case  was  vciy  little  discussed.  In  Bacon 
v.  Bacon,  {g)  one  executor  living  in  London  had  paid  money  to 
his  co-cxeciUor  living  in  the  country,  where  the  testator  had 
also  resided,  in  order  to  pay  debts  contracted  in  the  neighbour- 
hood, which  were  likely  to  be  best  known  to  such  co-executor 
who  had  been  the  confidential  agent  and  attorney  of  the  testator; 
under  which  circumstances  the  Lord  Chancellor  held  him  not 
liable  :  but  there  was  also  an  express  clause  in  the  will  that  nei- 
ther of  the  executors  should  be  liable  for  the  act,  receipt,  or 

('/)  Lc/i'iin  V.  L'ookc,  3  Lev.  57. 

(b)  Cited  iu  a  note  to  FdUna  v.  MitchclL  1  P.  Wr.ii.  63.  by  Mr.  Cvi. 

(c)  Uardr.  ;511.  (d)  2  Bio.  C'd'K  Rip.  IV). 
(c)  3  Tho   Chan.  Tiep.  00. 

(./;  'J  Jcs. /';/(.  (j?('.  (,-)  .)  ro.,W'.'i.  o31, 

default 
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default  of  the  other ;  which  was  relied  on  in  Westleyv.  Clarke.  IQQS. 
And  none  of  those  excepted  cases  were  so  strong  as  this,  where  c^^^g 
the  money  was  at  one  time  in  Smith's  hands,  who  had  taken  against 
npon  him  to  administer,  and  who  trusted  it  to  Mimt,  knowing  Smith. 
that  he  was  a  simple  contract  creditor,  and  that  if  the  estate 
were  not  solvent  he  was  interested  in  making  away  with  it. 
Then  supposing  Smith's  handing  over  the  money  to  3Iunt  not  C  -^-  J 
to  discharge  him  on  the  plea  of  plene  administravit,  the  second 
question  is.  Whether  Mioit's  certificate  can  he  a  bar  to  this 
action  against  Smith  ?  Executors  have  a  joint  and  entire  interest 
in  all  the  goods  of  the  testator,  and  any  suit  against  them  must 
be  joint,  otherwise  they  may  plead  in  abatement.  But  though 
the  demand  be  primA  facia  joint,  one  executor  may  discharge 
himself  by  shewing  an  administration  by  him,  or  other  legal 
discharge.  Now  Munfn  bankruptcy  and  certificate  are  only  a 
discharge  of  himself;  for  by  stat.  10  Ann.  c.  15.  s.  3.  it  is  pro- 
vided, that  no  person  who  stands  jointly  bound  with  the  bank- 
rupt shall  be  thereby  discharged.  And  as  the  assets  came  into 
JIunt's  hands  by  Smith's  assent,  the  receipt  in  that  case  is  joint, 
according  to  the  doctrine  in  Gill  v.  The  Attorney  General,  (a) 
The  objection,  that  the  plaintiff"  has  discharged  Smith  by  re- 
sorthig  to  Miint's  estate,  supposes  their  separate  remedies  to  be 
inconsistent:  but  that  is  not  so;  for  whatever  is  obtained  by  the 
plaintiff  under  Mmit's  commission  is  so  much  in  aid  of  Smith. 
As  in  case  of  a  bill  of  exchange,  the  indorsee  may  pursue  his 
remedy  against  all  whose  names  arc  on  the  bill,  so  that  upon 
the  whole  he  docs  not  recover  more  than  the  amount  of  the 
bill.     So  these  are  concurrent  remedies. 

Marnjat  contra.  Tiie  stat.  10  Ann.  only  extends  to  joint 
contractors,  which  does  not  apply  to  executors.  The  case 
Ex  parte  IJewellyu  (b)  shews  that  a  dcbc  of  this  sort,  contracted 
by  an  executor  who  has  wasted  the  goods  of  his  testator,  is 
proveable  under  the  executor's  commission ;  and,  being  so,  is 
discharged  by  his  certificate.  And  the  exercise  of  the  option  of  [  253  ] 
so  proving  the  debt  by  the  plaintiff  administratrix  under  3/«7if's 
connnission  ojierates  to  preclude  any  remedy  which  Smith  might 
otiierwise  have  had  against  Munt,  however  it  may  exonerate 
Smith  iis  to  iio  much  of  the  debt  ;'S  may  be  rcco^'ered  under 
?'!i'}if&   comvi'iiz'wn.      Tlie.    pi  incii^al   question,    however,    h 

i',)  U«Hh.  31i.  (/.;  Co,  Bank,  L.  163.  3d  c<lit. 
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how  far  payment  by  one  co-executor  to  another  of  part  of  the 
assets  of  their  testator,  with  a  view  to  a  regular  course  of  ad- 
ministration, and  in  consequence  of  the  applcation  of  the  bond 
creditor  to  such  other  co-executor  for  payment,  can  be  con- 
sidered as  a  devastavit  ?  The  payment  to  the  co-executor  was 
induced  by  the  application  of  the  creditor  himself  to  such  co- 
executor,  from  whom  it  was  more  convenient  to  him  to  receive 
it.  It  would  be  injurious  to  creditors  in  general  if  each  execu- 
tor were  obliged  to  pay  to  the  respective  creditors  their  pro- 
portions of  the  assets  collected  by  himself:  additional  delay  and 
expence  would  be  induced.  There  is  no  authority  in  a  court 
of  law  for  making  such  a  bona  fide  transfer  of  the  assets  from 
one  co-executor  to  another  a  devastavit ;  and  the  later  decisions 
in  equity  are  against  it,  which  have  much  relaxed  the  ancient 
strict  rule  binding  executors  for  each  other's  acts.  Joining  in 
a  written  receipt  for  assets  was  formerly  holden  to  make  a  co- 
executor  liable,  though  he  did  not  in  fact  receive  the  money  ; 
but  now  it  seems  that  whatever  he  does  bona  fide  in  laying  out, 
or  remitting  money,  or  lodging  it  with  a  banker  Avhose  sol- 
vency is  not  questionable  at  the  time,  it  will  discharge  an  ex- 
ecutor ;  and  that  he  shall  only  be  answerable  for  breach  of 
trust  or  palpable  negligence  in  administering  the  eflfects.  The 
opinion  in  Gill  v.  The  Attorney- General  (a)  was  an  obiter 
L  -54  ]  dictum.  Lord  Northing fo7i,  in  Wesiley  v.  Clarke,  {b)  first  ex- 
onerated an  executor  who  had  merely  joined  in  giving  a  receipt 
for  liability  to  answer  for  the  application  of  the  money  by  his 
co-executor  who  had  in  fact  received  it.  And  in  Churchill  v. 
Hohson,  {(•)  even  while  the  strict  rule  prevailed,  Lord  Harcourt 
held  that  it  did  not  bind  an  innocent  co-executor  as  against 
legatees  :  and  he  there  field  that  an  executor  was  entitled  to  his 
discharge  who  had  lodged  assets  received  by  him  in  the  hands 
of  the  same  banker  who  had  been  employed  by  his  testator, 
though  he  afterwards  failed.  And  in  Sddler  v.  Ilobbs,  (d) 
the  executor  who  wa^  h(^lden  liable  for  the  misapplication  of 
the  assets  by  another  had  conducted  himself  very  improperly  : 
he  had  joined  with  his  co-executor  in  drawing  the  money  out 
of  a  solvent  house  and  putting  it  into  the  hands  of  another 
hoii>c  in  which  the;  co-executor  Avas  a  partner,  where  it  m  as 


r    (n)  Hard.  .'JU. 
(.;  1  ]'.  Willi.  211. 


(h)  1  /'.  li///.?.  8;;.  V 

((I)  ':  /]/(.'.  I'ha/i.  ('as.  111. 
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suffered  to  remain  for  several  years,  till  they  became  insolvent :  1806. 
and  soon  after  such  transfer  the  first  executor  received  from  the 
house  of  his  co-executor  a  large  sum  in  which  they  were  in- 
debted to  him  before ;  from  wlience  an  undue  motive  for  the 
transfer  might  be  inferred.  So  in  Scurfield  v.  Howes,  (a)  where 
the  party  acted  more  as  trustee  than  as  executor,  there  was  also 
a  direct  violation  of  the  trusts  of  the  will.  The  mortgage- 
money,  when  paid  off  was  directed  to  be  laid  out  in  govern- 
ment securities,  and  the  co-executor  and  trustee  who  joined 
in  the  receipt  and  re-conveyance  suffered  the  money  to  remain 
in  other  hands.  Since  the  opinion  of  Lord  Thurloio  in  Sadler 
v.  Hobbs,  it  has  been  decided  in  the  two  cases  of  Balchen  v. 
Scott,  (b)  and  Bacon  v.  Bacon,  (c)  that  the  mere  putting  of  assets 
into  the  hands  of  an  executor  will  not  make  him  Hable  for 
the  subsequent  misapplication  of  his  co-executor.  In  the  first  [  255  ] 
of  these  the  one  executor  actually  received  a  bill  by  the  post, 
which  he  immediately  transmitted  to  the  acting  executor.  In 
the  other  case  the  one  executor  had  transmitted  the  money  to 
his  co-executor  in  the  country,  who  had  been  a  confidential 
agent  of  the  testator,  for  the  purpose  of  paying  the  testator's 
debts  there;  which  was  deemed  sufficient  for  his  discliarge. 
The  ground  of  the  decision  was,  that  the  payment  was  made 
in  the  usual  course  of  business,  and  no  blame  or  negligence 
was  imputable  to  the  solvent  executor.  And  the  same  rule  pre- 
vails in  the  case  of  a  receiver  appointed  by  the  Court  of  Chan- 
cery, {d)  It  is  agreed  that  if  goods  be  impaired  in  the  hands 
of  an  executor  without  his  default  he  is  not  liable,  (e)  [  Lord 
J£llenborough  asked  what  would  be  the  case  if  an  executor  were 
robbed?]  An  executor  is  not  liable  more  tlian  a  common 
bailee;  and  he  would  certainly  not  be  liable  in  case  of  a 
robbery. 

Dampicr,  in  reply,  said,  that  a  joint  obligation  arose  out  of 
the  joint  receipt  of  the  executors,  and  therefore  the  case  came 
within  the  stat.  10  Ann. :  and  that  the  plaintiffs  having  proved 
the  debt  muler  Munt's  connnission  could  not  prejudice  Swifh, 
though  it  might  favour  him :  for  if  as  between  the  two  execu- 
tors SmilJi''^  demand  against  Mnnt  existed  before  the  act  of 
bankniptey  he  might  have  proved  it  under  tlic  commission  ;  if 


(a)  3  r,n>.  Chan.  R,p.  QO.  (I,)  2  Vex.  Jan.  678. 

(<■)  ')  I'rs.jttu.  .S31.  {(I)  3  Aik.  1!:,0.  Knii:/i(  v.  Lil.  Ph/moiif/i. 

(,)  6  Mini.  VM. 
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1806.  afterwards,  the  certificate  was  no  bar.  That  the  inconvenience 
of  executors  paying  the  money  of  the  testator  into  each  other's 
hands  would  be  much  greater  to  creditors  in  general  than  making 
each  executor  personally  accountable  for  what  he  actually  re- 
ceived proportional )ly  to  each  creditor.  And  that  upon  a  review 
of  all  the  cases  the  general  rule  appeared  to  be  that  an  executor 

[  256  ]  was  liable  to  account  for  what  he  actually  received,  unless  he 
could  excuse  himself  by  special  circumstances,  such  as  had  been 
admitted,  though  not  without  question,  in  some  of  the  cases  : 
but  at  any  rate  that  those  equitable  circumstances  if  they  existed 
at  all,  however  they  might  operate  to  induce  a  court  of  equity 
to  give  an  executor  his  discharge,  could  be  no  defence  at  law, 
where  the  fact  of  the  receipt  of  assets  by  an  executor  was  con- 
clusive against  him,  unless  he  could  shew  a  due  administration 
of  them  under  the  i»lea  of  plene  administravit. 

Lord  Ellenborough  C.  J.  said,  it  was  a  case  of  the  first 
impression  in  a  court  of  law,  and  very  fit  to  be  maturely  con- 
sidered. The  case  therefore  stood  over  till  this  term,  when  his 
Lordship  delivered  the  judgment  of  the  court.  % 

After  stating  the  record  and  the  case  ;  the  only  material  ques- 
tion in  this  case  is,  whether  Smith  the  defendant,  having  once  as 
executor  of  Grierson  deceased  had  4001.  of  Grierson  in  his  hands, 
liable  to  the  payment  of  Reeder's  bond  debt  to  the  plaintiff,  for 
which  this  action  is  brought,  and  capable  of  being  so  applied, 
is  discharged  in  point  of  law,  by  having  paid  that  money  over 
to  his  co-executor  Munt,  for  the  purpose  of  being  applied  by 
such  co-executor  in  payment  of  this  bond  ;  but  who  was  after- 
wards guilty  of  a  devastavit  in  respect  thereto  ?  Another  point 
was  made  in  argument  as  to  the  eftect  of  the  partial  satisfaction 
which  the  plaintiff's  wife  Eliza  Lawrence  Crosse  obtained  against 
the  defendant  Munt,  by  a  i)roof  and  dividend  under  his  com- 
mission upon  the  same  sum  of  money.  But  as  that  can  un- 
questionably operate  in  point  of  law  no  further  than  as  an  ex- 
tinction of  the  plaintiff's  debt  pro  tanto,  i.  e.  to  the  amount  of 
the  dividend  received  from  the  other  executor  Munt,  who  was 

[  257  ]  jointly  liable  with  defendant  Smith  for  the  entire  sum,  and  not 
as  a  bar  to  this  action  as  against  Smith,  it  is  unnecessary  to 
ocgiipy  further  time  in  the  consideration  of  so  clear  a  proposi- 
tion. 

It  has  heretofore  in  many  cases  been  made  a  question,  where 
>>y  the  net  or  agreement  of  one  executor  money  gets  into  the 

hand 
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hands  of  his  companion  the  other  executor,   whether  both      1806. 
shall  be  answerable  ?  In  Sadler  v.  Hohhs.  2  Bro.  116.  Lord  Thur-      „ 

CyROSSE 

/otc,  founding  himself  upon  the  case  before  Lord  Hale,  then  Ch.  ai-(nnst 
Baron,  in  Hardres  W^.  Gill  v.  The  Attorney-Geiieral,  was  of  Smith. 
opinion,  that  if  one  executor  put  money  into  the  hands  of  his 
companion,  he  shews  that  he  had  it  in  his  power  to  secure  it, 
and  that  his  companion,  for  some  reason  was  permitted  to  ob- 
tain possession  of  the  money.  In  Westley  v.  Clarke  (in  Mr. 
Cox's  notes  on  Fellows  v.  Mitchell  and  Owen,  1  P.  JVms.  83.) 
Lord  No7'thington  had  held  a  doctrine  more  favourable  to  ex- 
ecutors ;  he  laid  the  main  stress  on  the  act  oj  receiving  the  money. 
He  says,  "The  material  part  of  this  transaction  is  the  receiving 
"  ofthemoney  which  was  by  one  Thompson  only  :  the  other  sign- 
"  ing  the  receipt  is  only  form.  I  am  therefore  of  opinion  and  de- 
"  clare,  that  the  defendants  Clarke  mulJBetts  (the  other  execu- 
"  tors)  are  not  liable  to  make  good  the  sum  of  600Z.  (the  siuu 
"  not  accounted  for  by  Thomipson  the  bankrupt  executor)7io  part 
"  of  which  came  to  their  hands  ;  the  same  having  been  received 
"  by  Thompson  the  bankrupt."  It  appears  therefore  from  this, 
that  the  ground  upon  which  alone  the  other  executors  were 
holden  exempt  from  a  responsibility  for  this  sum,  Avas  the  fact 
of  their  having  received  no  j)art  of  it.  And  that  if  the  money 
had  come  to  their  hands  also,  Lord  Northington  would  have 
holden  them  equally  liable  with  the  other  executor  for  what  [  258  ] 
they  had  received.  And  Lorrl  Alvanley,  when  master  of  the 
Rolls,  in  the  case  of  Hovei/  v.  Blakeman,  4  Ves.  jim.  608.  says 
that  he  perfectly  concurs  in  JVestley  v.  Clarke,  the  above-men- 
tioned case  before  Lord  Northington.  And  the  doubt  almost  in 
every  case  seems  to  have  been,  whether  an  executor  joining  in 
a  receipt,  or  doing  some  other  necessary  act  to  enable  his  com- 
panion to  receive,  be  chargeable  as  if  he  had  himself  received; 
there  never  being  any  question  made  what  would  have  been  the 
eftcet  of  his  own  personal  receipt  and  ])ossession  of  the  assets. 
It  never  has  been  made  a  doubt  in  any  case  at  law,  that  if 
money  has,  in  the  language  of  the  plea,  '•'  come  to  the  execidor's 
liands  to  he  administered,''  that  it  must  also  have  been  in  fact 
api)lie(lby  him  in  a  due  course  of  administration  in  order  tolas 
discharge.  And  it  never  has  been  thi'own  out  in  any  case  that 
I  can  find  before  that  of  Baco/i  x.  Bacon,  5  Vcs.jujt.  33.  (which 
however  was  not  the  caseof  a  creditor  plaintitT,)  that  it  is  suffi- 
cient 
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1806.  cient  "  if  the  business  were  transacted  in  the  ordinai'y  manner, 
unless  there  were  some  circumstance  to  awaken  suspicion."  It 
would  indeed  follow  from  that  doctrine,  that  an  executor  was 
to  he  considered,  as  the  defendant's  counsel  ventured  to  contend 
he  should  be,  i.  c.  as  a  mere  ordinary  bailee  ;  an  idea  probably 
then  for  the  first  time  suggested  in  a  court  of  law.  As  no  case 
at  law  has  yet  decided,  that  an  executor  once  become  fully  re- 
sponsible by  actual  receipt  of  a  part  of  his  testator's  property, 
for  the  due  administration  thereof  can  found  his  discharge  in 
respect  thereof,  as  against  a  creditor  seeking  satisfaction  out  of 
the  testator's  assets,  cither  on  the  score  of  inevitable  accident, 
as  destruction  by  fire,  loss  by  robbery,  or  the  like,  or  reasonable 
confidence  disappointed,  or  loss  by  any  of  the  various  means 
[  259  ]  which  atford  excuse  to  ordinary  agents  and  bailees  in  cases  of 
loss  without  any  negligence  on  their  part ;  I  say,  as  no  such 
case  in  respect  to  executors  has  yet  occurred  in  a  court  of  law, 
we  are  not  from  the  particular  hardship  of  the  present  case,  au- 
thorised to  make  such  a  precedent  in  favour  of  this  defendant. 
In  conformity  therefore  to  the  rules  of  law  as  handed  down  to 
us  in  respect  to  executors,  we  are  obliged  to  pronounce  that  the 
defendant  Smith,  having  once  received  and  fully  had  under  his 
controul  assets  of  the  testator  applicable  to  the  payment  of  this 
bond  debt,  was  responsible  for  the  application  thereof  to  that 
purpose  ;  and  such  application  having  been  disappointed  by  the 
misconduct  of  his  co-executor  whom  he  employed  to  make  the 
payment  in  question,  he  is  liable  for  the  consequences  of  such 
misconduct  as  much  as  if  the  misapplication  had  been  made 
by  any  other  agent  of  a  less  accredited  and  inferior  description: 
and  that  therefore  the  verdict,  which  has  in  this  case  been  found 
against  the  defendant  Smith  must  stand. 

Judgment  for  the  Plaintift'. 


Roe 
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Roe,  on  the  demise  of  E.  Child,  and  Mary  his  Wife,       Tuesday, 
against  Wright.  *'^-  ^^^''• 


^i>" 


IN  ejectment,  for  certain  honses  and  premises  called  the  Coal  The  word 
Fare/,  in  the  parish  of  St.  Giles,  m  the  county  of  Middlesex,  ^y 'ff^'^J^  a'" 
which  was  tried  hefore  Lord  Ellenborough  C.J.  at  ff Westminster  win,  if  not 
after  last  Michaelmas  term,  a  verdict  was  entered  for  the  Plain-  other  words^ 
tiff,  suhjcct  to  the  opinion  of  the  Court  on  the  following  and  lield  that 

case  ^^  ^'^^  "*^^  ^^' 

^        ^  ...        strained  in  a 

*  James  Camper  heing  seised  in  fee  of  the  premises  in  question,  devise  of  "  all 

and  also  seised  and  possessed  of  other  freehold,  coijvhold,  and  ,,  ">y  estate, 

.  rr  •  •  1  I'lllds,  &C. 

leasehold  estates  in  Essex,  Middlesex,  and  Himtingdonslure,  by  "  known  and 

his  will  duly  executed,  dated  28th  of  January,  1/63,  devised  "  ^'f^^^^  ^y   ^ 
«  ,.  ,  ,1,  ,  ,  "the  name  of 

as  follows.     "  As  touchmg  such  worldly  and  personal  estate  » the  Coal 

"  wherewith  it  hath  pleased  God  to  bless  me,  I  give,  devise  and  "  ^  "'"^  "i 

'^  dispose  of  the  same  in  the  following  manner.  Imprimis,  I  give  u  of  ,«,y  q]!^^ 

'^  and  devise  unto  my  loving  wife  Sarah  Camper  all  my  lands,  "  London." 

'•  houses,  &c.  freehold,  copyhold,  and  leasehold,  whatsoever  *  [  260  ] 

"  and  wheresoever,  and  to  receive  the  rents  and  profits  thereof 

"  during  her  natural  life,  and  also  all  my  deeds,  mortgages, 

*^  bonds,  and  writings,  and  also  all  my  stock,  goods,  chatties, 

"  effects,  and  personal  estate  whatsoever  and  wheresoever ;  she 

"  j)aying  thereout  the  legacies  hereinafter  given  and  disposed  of. 

"  And  I  do  hereby  appoint  my  said  wife  sole  executrix  of  this 

"  my  will.    And  after  her  natural  life,  I  do  hereby  order,  direct, 

"  give,  devise,  and  bequeath  all  my  lands,  houses,  &c.  free- 

"  hold,  copyhold,  and  leasehold,  in  manner  following :  I  give 

'^  and  devise  unto  my  grandson  James  JVright  all  my  lands, 

"  freehold,  copyhold,  and  leasehold,  in  the  county  of  Essex, 

"  (except  herein  excepted  and  reserved  the  house  I  now  live  in, 

'•'  with  all  the  lands,  yards,  out-houses,  stables,  and  all  other 

"  conveniences  and  a])piu'tenances  thereunto  belonging  and  to 

"  he  hereinafter  disposed  of)     Also  I   give  and  devise  unto 

"  my  grandson  James  Wright  all  my  estate,  freehold  and  copy- 

'••  hold,  lying  and  being  in  the  town  of  Ellington  in  Hunting- 

"  denshire.     And  also  I  give,  devise,  and  bequeath  unto  my 

"  grandson  John  IVright  all  mi/  estate,  lands,  &.c.  knoicn  and  ealled 

^'  ////  /he  name  of  the  Coal  Yard,  in  the  parish  of  Saint   Giles, 

"  London.     Also  I  give  unto  my  grandson  John  TTYight  500/. 

*'  to  be  paid  in  six  months  after  my  decease.    Also  I  give  and    [  261  ] 

"  devise 
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[  262  ] 


"  devise  unto  my  grandson  James  Camper  the  house  I  now  live 
"  in,  with  all  the  lauds,  yards,  out-houses,  and  all  the  appur- 
"  tenances  belonging  to  the  same,  and  also  all  my  houses  and 
"  lands,  commonly  called  and  known  by  the  name  of  Castle 
"  y^ard,  in  Holhorn,  JLondon,  and  now  in  the  tenure  or  occupa- 
"  tion  of  George  Oldmixcnif  Esq.  Also  I  give  and  devise  unto 
"  my  grandson  James  Camper  500/.,  to  be  paid  when  he  shall 
"  attain  his  age  of  21  years."  The  testator  died  on  the  30th 
of  January  1763,  leaving  Sarah  Camper  his  widow,  and  his 
three  grandsons,  James  Wright,  John  Wright,  and  James  Cam- 
per, named  in  his  will  him  surviving;  which  James  Campei'  was 
also  his  heir  at  law.  Upon  the  death  of  the  testatator  Sarah 
Campei-  the  widow  entered  into  and  continued  in  possession  of 
the  premises,  together  with  the  other  proi)eity  devised  to  her 
during  her  life.  Upon  her  death  John  Wright  entered  into 
possession  of  the  said  houses  and  premises,  called  the  Coal  Yard, 
in  the  parish  oj  Saint  Giles,  Middlesex,  and  continued  possessed 
until  May  1805,  when  he  died ;  leaving  the  defendant  James 
Camper  IFright,  his  heir  at  law ;  who  on  the  death  of  John 
JVright  took  possession  of  the  premises,  and  held  them  at  the 
time  of  the  demise  and  ejectment.  Jame  Campei^,  the  testator's 
grandson  and  heir  at  law  died  in  17^8,  intestate  as  to  the 
premises  in  question;  leaving  Manj  tlie  Avife  of  E.  Child  (one 
of  the  lessors  of  the  plaintiff)  his  only  child  and  heir  at  law, 
and  also  the  heir  at  law  of  the  testator.  The  question  for  the 
opinion  of  the  Court  was,  whether  the  lessors  of  the  plaintiif 
were  entitled  to  recover  ?  If  they  were,  the  verdict  was  to 
stand  ;  if  not  a  nonsuit  was  to  be  entered. 

Marryat,  for  the  lessors  of  the  plaintiff,  contended  that  by  the 
devise  to  the  testator's  grandson  John  Wright  of  "  all  his  estate, 
land>",  &c.  known  and  called  by  the  name  of  the  Coal  Yard,  in  the 
parish  of  St.  Giles,  London,"  the  fee  did  not  pass,  but  only  a  lifecs- 
tate.  There  are  indeed  introductory  words,  a.?  foi/r/n'^ii,"  the  devisor's 
icorldly  and  persojial  estate:  but  they  are  satisfied  by  his  having 
given  a  life  estate  in  all  his  property  to  his  widow:  after  which 
follow  fresh  words  of  introduction,  "  and  after  her  natural  life," 
&c.,  which  do  not  indicate  an  intention  to  pass  the  fee  to  the 
devisees  in  remainder;  and  there  are  no  words  of  limitation 
annexed  to  the  devise  in  question.  The  only  question  then  is. 
Whether  the  word  estate,  coupled  as  it  is  with  other  explana- 
(orv  words,  be  sufficient  to  carry  the  fee  ?  The  devisor  by  the 

jjitrodnctorv 
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introductory  words  devises  "  all  his  lands,  &c.  in  manner  fol-  1806. 
hieing;"  what  follows  then  is  merely  an  indication  of  the  sc-  ~ 
veral  persons  amongst  whom  the  lands  were  to  he  distrihuted  ;  d.  child, 
and  though  words  of  amplification  may  be  used,  they  still  refer  "ga"i't 
to  the  things  themselves  which  he  had  so  expressed  his  intention 
to  dispose  of,  and  not  to  the  (luantum  of  interest  which  he  had 
in  the  several  properties.  He  explains  what  he  means  by  the 
word  estate  by  the  words  lands,  &c. :  and  still  fnrther  to  shew 
that  he  only  intended  the  word  estate  as  a  local  description  of 
the  thing,  he  adds,  "  known  and  called  by  the  name  of  the  Coal 
Yard,"  &c.  In  tlie  former  case  of  Doe  v.  Wright,  (a)  on 
another  clause  of  the  will  devising  the  estate  in  Ji!ssex  to  James 
Wright,  only  an  estate  for  life  was  holden  to  pass ;  and  though 
t'iie  word  estate  does  not  occiu*  in  that  devise,  and  the  force  of 
that  word  in  general  to  i)ass  a  fee  was  acknowledged  ;  yet  from  [  2G3  ] 
the  insertion  of  it  in  one  clause  and  the  omission  of  it  in  another 
coupled  with  it,  devising  two  estates  to  the  same  person,  with- 
out any  apparent  intention  to  convey  a  greater  interest  in  the 
one  estate  than  in  the  other,  and  still  further  when  coupled 
with  (6)  and  explained  by  the  word  lands,  which  is  also  used 
in  the  second  introductory  words,  it  is  apparent  that  the  devisor 
did  not  use  the  word  estate  in  its  largest  legal  signification,  but 
in  its  ordinary  local  one.  If  the  devisor  had  given  all  his  estate 
in  the  Coal  Yard,  that  would  have  shewn  that  he  meant  to  convey 
all  his  interest  in  the  estate.  In  Tuffnell  v.  Page  (c)  a  devise  of 
*^  mij  estate  at  Kirby  Hall"  was  indeed  decreed  to  cany  a 
fee ;  but  there  were  preliminary  words  denoting  the  devisor's 
intention  to  settle  all  the  estate  ichich  he  had :  and  there  the 
word  estate  stood  alone  and  not  explained  by  the  local  word 

lands ; 


(ii)  8  'Ihw  lirp.  Gl,  and  vide  S.  C.  Doc  d.  Wridit  v.  Child,  1  Ncu\ 
Rep.  sn:.. 

{!>)    liogan  V.  Jad;-i07i,  Coirp.  006. 

((•)  2  All:.  37.  The  distitiction  was  also  alluded  to,  \Yh'K'h  had  bcon 
once  taken,  between  tlie  words  my  estate  in  A.  and  my  estate  at  A.; 
but  the  oiiinion  of  Ld.  Taibot  in  Ihticlson  v.  Bcchcii/i,  Cos.  tcwp.  Tulh.  l.'.T., 
and  that  of  Ld.  JLuduickc  in  Goodu-t/n  v.  Goodui/n,  1  Vcn.  228.,  were 
said  in  answer  to  lr.\ve  gotten  rid  of  that  subtlety.  And  it  was  ol)- 
served  that  in  the  latter  case  the  addition  of  the  words  "  i«  tfic  occu- 
pation of  such  a  tenant,"'  was  not  considered  by  Lord  HardnicLe  as 
restraining  the  general  legal  cliect  of  the  word  rflntc^  and   WHIii'in"  Scrji. 

\o\.,  MI.  Q  '  j.oticfd 
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180G.       lands  ;  and  so  it  did  in  Holdfast  v.  Marten^  (a)  where,  however, 

""■        the  Court  relied  much  on  the  use  of  the  same  word  in  the  re- 

d.  Child,    siduary  clause  to  convey  the  fee.     Then  if  the  operating  words 

against      Qf  ^|jq  ^evisc,  taken  altogether,  are  not  in  themselves  sufficient 
Wright.  ,     ^       ,     ^    "  .        %  ,  .         , 

to  cany  the  fee,  the  first  mtroductory  words,  supposmg  them 

to  override  the  whole  will,  cannot  have  that  effect ;  as  in  Doe 

[  264  ]     d.  Small  v.  Allen,  (b)   where  a  devise  of  "  all  ray  messuageSy 

iandSf"  &c.  in  S.  to  A.  were  holden  to  carry  only  a  life  estate, 

though  preceded  by  introductory  words,  *'  as  to  what  real  and 

personal  estate  it  has  pleased  God  to  bless  me  with." 

Williams  Scrjt.,  contrk,  contended  that  the  word  estate  in 

itself  carries  a  fee,  and  according  to  what  was  said  by  Holt  C.  J. 

in  Countess  qf  Bridgwater  v.  Duke  of  Bolton,  (c)  and  by  Buller  J. 

in  Holdfast  v.  Marten,  (d)  requires  words  of  restraint  to  make 

it  carry  a  less  estate;  and  that  here  neither  the  words  "  latids," 

&c.  nor  the  designation  of  the  estate ;  by  the  name  of  the  Coal 

Yard  did  so  restrain  it ;  but  that  it  stood  as  a  devise  of  "  all  my 

ESTATE  in  the  parish  of  St.  Giles,"  &c.  which  according  to  all 

the  authorities  was  a  designation  not  only  of  the  thing,  but  of 

the  devisor's  interest  in  it;  as  in  fVilson  v.  Robinson,  (e)  where 

the  devise  was  of  "  all  my  teuantright  estate  at  J?,"  &c.;  and  in 

Barry  v.  Fjdgeworth,  (/)  where  a  devise  of  all  my  land  and  estate 

in  Upper  Catesby  to  /Fi  JK.  was  deemed  to  carry  the  fee;  foi 

otherwise,  as  was  said,  the  word  estate  would  have  no  effect,  as 

the  word  lands  was  enough  to  carry  the  estate  for  life.  In  Bailis 

v.  Gale  (g)  the  devise  was  of  "  all  that  estate  I  bought  of  Mead;" 

in  Ibbctson  v.  Beckwith  (h)  it  was  of  "  all  my  estate  at  N.  (and 

in  N.  was  said  to  be  the  same  as  at  N. ;)  in  Tiiffnell  v.  Page  {i) 

it  was  of  "  my  estate  in  Kirh/  Hall  to  A.  S.  and  after  his  <!eat!i 

to 7F.T,  my  estate  at  Kirby  Hall f  and  in  Tanner  v.  JVise,  {k) 


)iijlicp(l  that  llu;  Mijipositioii  of  tho  cimtrary  by  T-ord  Knii/<nr   in    Victvhcr 
\.  Sinilon,  '1  'I'cnii  iici),  ()59.  leCcrring  to  the  case  in  Tcvrv  was  a  nii«;lal>;e. 

(r/)    1  Term   11,  p.  411.  {!>)   0  Term  Ji,p.'i97. 

{<•)  (i  Mod.  100.  ^,n(l  1  Sulk.  QSC). 
'((I)  1  J'nm  /n'r/).  41 1,  and  vide  Doc  v.  liiinisal/,  6  Term  llcp,  34. 

(0  2  Ler.  91.  and  1  Mnd.  lOO.  ( /')  '1  l\  Il'/rty,  5','ii. 

((;)  1  Vcs.  4«.  (Ji)   Co;:.  In  /'.'(/•  /""/'■  'J'ii/I>-  157. 

(0  '.!  Afk.  37.  (A)  y  r.  I(  ws\  '.'94. 

it 
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it  was  of  ^*  all  the  rest  of  my  estate^'  &c. :  and  in  all  these      1806. 
cases  the  fee  was  holden  to  pasps.  Lastly  *  he  referred  to  Cole  v.       T~~~ 
Bpwlmsoti,  (a)  where  the  devise  was  of  "  all  my  estate,  right,    d.  Child, 
'^  title,  and  interest,  &c.  in  whatever  I  hold  by  lease  from  J.  F.,      "guii^t 
"•  and  also  the  house  called  the  Bell  Tavern,  to  J.  B."  and  three    **r  255  i 
Judges  (against  one)  read  the  will  as  if  it  had  been  "  I  give  all 
my  estate,  &c.  in  the  house  called  the  Bell  Tavern  to  J.  B.," 
and  held  that  J.  B.  took  a  fee  in  the  Bell  Tavern,     And  he 
added,  that  when  the  devisor  meant  to  give  only  a  life  estate, 
as  in  the  prior  devise  to  his  wife,  he  had  expressly  said  so. 

Marryat,  in  reply,  said,  that  none  of  the  cases  cited,  where 
the  word  estate  was  holden  to  carry  the  fee,  were  there  any 
words  of  restraint  and  locality  coupled  with  it,  such  as  the 
words  land  called,  he,  except  in  Barry  v.  Edgeworth :  and  there 
tlie  word  la7id  preceded  the  word  estate,  which  shewed  an  inten- 
tion to  give  the  whole  interest  in  addition  to  the  land  itself. 
And  in  Cole  v.  Roiolinson  there  were  even  words  of  amplifica- 
tion, such  as  right,  title,  and  interest,  in  addition  to  the  word 
estate.  After  time  taken  by  the  Court  to  look  into  the  authori- 
ties cited. 

Lord  Ellenborough  C.  J.  now  delivered  judgment.  The 
question  is.  Whether  under  these  words  in  a  w  ill,  "  I  give,  -  - 
devise,  and  bequeath  unto  my  grandson  John  Wright  all  my 
estate,  lands,  ^'c.  known  and  called  hy  the  name  o/the  Coal  Yard, 
in  the  jmrish  of  Saint  Giles,  London,"  the  devisee  took  an  estate 
in  fee,  or  for  life  ?  The  lessors  of  the  plaintiff,  of  whom  Mary 
is  heir  at  law  of  the  testator,  contend  that  the  devisee  took  only 
an  estate  for  life  :  the  defendant,  who  is  heir  at  law  of  the 
devisee  Johi  Wright,  contends  that  he  took  an  estate  in  fee.  It 
is  admitted  by  the  counsel  for  the  lessors  of  the  plaintiff,  that  [  266  ] 
the  words  all  my  estate,  in  a  will,  in  general  comprehend  not 
only  the  thing,  or  subject-matter  of  the  devise,  but  the  in- 
terest in  it,  and  give  a  fee  to  the  devisee,  vmless  the  effect  of 
these  words  be  restrained  or  qualified  by  the  context.  But  he 
contends,  that  the  effect  of  them  is  so  restrained  and  qualified 
ill  the  pi\>sent  instance  ;  and  that  the  words  "  lands,  &c.  known 
"  and  called  by  the  name  o/the  Coal  Yard,  in  the  parish  of  St, 
"  Giles,  London,"  which  immediately  follow  the  wovd  estate, 
jire  to  be  understood  as  merely  descriptive  uf  the  name  and 

(rt)  Sulk.  2^34, 

O  2  local 
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1806.  local  sittiation  of  the  thing  or  subject  of  the  devise,  and  not 
of  the  devisor's  interest  therein :  and  that  the  word  estate, 
thus  accompanied  has  no  otlier  effect  than  the  words  "  lands 
freehold  and  copyhold,"  in  an  antecedent  part  of  this  same 
will  have  already,  by  a  decision  of  this  Court,  and  also  since 
of  the  Court  of  Common  Pleas,  been  allowed  to  have,  in  the 
case  of  Doe  dem.  Child  et  Ux.  v.  Wright,  8  Term  Bep.  64.  and 
in  that  of  Doe  dem.  tVright  v.  Child  et  Ux.,  1  iVeiy.  Rep.  335. 
where  they  were  holden  to  cany  a  life  estate  only.  The 
general  effect  of  the  words  "  all  my  estate"  in  a  will,  or  even 
where  those  words  are  coupled  with  others  limiting  them  in 
point  of  place ;  as  all  my  estate  in  or  at  a  certain  specified 
place,  has  been  so  fully  settled  by  most  of  the  various  cases 
cited  for  the  defendant,  as  carrying  a  fee ;  viz.  by  Wihon  v. 
Robinson,  before  Lord  Hale,  in  2  Lev.  91.  and  1  3Iod.  100. 
Countess  of  Bridgewater  v.  The  Diike  of  Bolton,  6  Mod.  106. 
and  Salk.  236.  before  Lord  Holt;  by  Barry  v.  Edgeworth, 
2  P.  Wms.524. Ihbetson\.Beckworth,  Talbot]57.  Tuffnell v.  Page 
2  j^tk.  37.  Goodwyn  v.  Goodwyn,  1  Vesey,  228 ;  and  lastly,  in  the 
case  o( Holdfast  v.  Marten,  1  Term  7?^.  41 1.  (and  which  last  case, 
with  the  exception  of  the  residuai7  clause  in  that  case,  is  nearly 
[  267  ]  ^"  terms  with  the  present;)  that  it  is  unnecessaiy  to  add  any  ob- 
servations upon  them  to  those  M^hich  have  been  made  at  the 
bar.  Considering  therefore  the  words  "  all  my  estate,"  in  the 
language  of  Mr.  Just.  Bidler  in  Holdfast  v.  Marten,  as  the  most 
general  and  effectual  words  that  can  be  used  |o  pass  a  fee ; 
**  and  that  so  far  from  its  being  necessaiy  to  add  words  of  in- 
heritance, in  order  to  make  it  pass  a  fee,  words  of  restraint 
must  be  added  in  order  to  carry  a  less  estate  ;"  this  question 
will  then  turn  solely  upon  the  supposed  words  of  restraint  in 
the  present  instance.  And  I  cannot  but  consider  the  words 
**  lands,"  &c. ;  which  follow  the  word  estate,  as  descriptive  only 
of  the  subject-matter  in  which  the  general  interest  predicated 
before  by  the  word  estate,  consisted  ;  and  as  tantamount  to  "all 
my  estate  in  lands"  &c. ;  or,  to  "  all  my  estate  in  lands,  houses, 
or  whatever  else  it  may  he:"  and  between  the  words  "  all  my 
estate,  lands,"  &c.  in  this  case,  and  the  words  "  all  my  land  and 
estate,"  in  the  case  of  Barry  v.  Edgeworth,  there  seems  to  be  no 
material  difference  in  point  of  reason  and  effect,  so  as  to  require 
a  different  constniction.  The  vice  of  the  plaintiff's  construc- 
tion is,  that  estate  and  lands,  &c.  must  be  made  to  mean  the  same 

tliintr 
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thing  as  lands  only,  in  order  to  defeat  the  effect  of  the  word  1806. 
estate :  whereas,  according  to  the  defendant's  construction,  each  "T 
word  will  have  its  proper  signification  :  namely,  the  word  estate  d.  Cuilv, 
as  expressive  of  the  entire  interest ;  latids  as  expressive  of  the  "^"^^ 
particular  subject-matter  or  particular  kind  and  quality  of  the 
thing  in  which  such  entire  interest  subsists.  Supposing  there- 
fore that  the  proper  and  natural  effect  of  the. word  **  estate"  is 
not  restrained  by  the  words  '*  lands,"  &c.  which  immediately 
follow  it,  the  only  remaining  question  will  be,  whether  it  be  so 
restrained  by  the  words  "  called  or  known  hy  the  name  oj  the  [  26S  ] 
Coal  Yard,  in  the  parish  of  St.  Giles  ?"  But  if  those  words  be 
applied  to  the  word  estate  standing  in  its  general  and  unrestricted 
sense,  they  will  collectively  amount  to  no  more  than  this; 
viz.  "  all  my  estate  in  the  lands,  &c.  in  St.  Giles's  parish,  called 
the  Coal  Yard."  And  this  is  not  going  much  further  than  was 
done  by  Lord  Hardwicke  in  respect  of  similar  Avords  of  locality 
in  Tuffnell  v.  Page,  2  Jtk.  37. ;  which  words  were,  "  mi/  estate 
in  Kirby  Hall,  near  Hennington  Castle,  bi/  Henningham  town  ;*' 
upon  which  Lord  Hardwicke  observed,  "  that  the  word  estate 
"  was  sufficient  to  pass  not  only  the  land,  but  all  the  interest 
"  the  testator  had  in  it  besides :  for  though  here  is  a  locality  in 
"  Kirh/Hall,  yet  the  testator  meant  his  interest  in  it  too."  But 
su})posing  that  in  this  last  case  the  locality  is  to  be  referred  solely 
to  Kirbij  Hall ;  yet  in  Goodwyn  v.  Goodwyn,  1  Ves.  228.  Lord 
Hardwicke  said,  that  a  devise  of  "  all  the  testator's  estates  in 
A."  would  carry  a  fee ;  "  and  that  there  was  no  reason  why 
the  words"  in  the  occupation  of  B.  and  D.  "  should  restrain  it 
"  more  than  the  localiti/,  which  would  not."  And  in  this  sense, 
giving  a  proper  effect  to  each  word  in  the  sentence,  it  appears 
to  us  that  these  Avords  may  be  understood ;  and  thereby  the 
actual  intent  of  the  testator  be  effectuated,  avIio  probably  meant 
in  this  case,  as  testators  usually  do,  to  give  the  entire  interest 
in  the  subject  of  the  devise,  where  no  words  are  used  which 
expressly  denote  an  intention  to  give  a  less  interest  therein. 

Judgment  for  the  Defendant. 
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iscte.  • 

Tuesday, .      DoB,  on  the  several  Demises  of  Everett  and  Others,  against 

Feb.  11th.  n  A  f^.x  JO 

CooKB  and  Others. 

One  devised  T^  ejectment  for  lands  in  the  parish  of  Butleigh  in  the  county 
a  leasehold  of  Somerset,  on  the  several  demises  of  fFilliam  Eveiettj  Mary 

deceiise,  &c.   which  was  tried  before  Graham  B.  at  tlie  last  assizes  at  Bridge- 
T  C  fo  ^n   "^^^^^y  *  verdict  was   found  for  the  Plaintiff,  subject  to  the 
remainder  to  Opinion  of  the  Court  on  tlie  following  case, 
his  child  or        Thomas  Brownings  being  possessed  of  a  leasehold  interest  in 
any  woman    the  premises  in  question  for  a  long  term  of  yeari  still  unexpired, 

shouUl  ^^  ^y  ^"*  ^^^^^'  ^^^^*^  ^^^  ^'^^^^  oi  January  1/60,  devised  the  pre- 
and  his  or   '  mises  as  follows :  "  Also  I  give,  devise,  and  bequeath,  the  use 

their  exe-  and  occupation  of  a  dwelling-house  and  out-houses  lyint?  in  But- 
cutors    8cc.  .  .       .  •'      ^  : 

for  ever   up-  l^^h,  &c.  with  a  close,  &c.  adjoining,  called  Kelways,  with  the 

on  condition  rents,  issue,  and  profits  thereof,  to  Tliomas  Cooke,  son  of  fVilliam 

saidT  C  shall  ^^^^^j  ®^  Butleigh,  husbanclman,  hy  Elizabeth  his  late  wife, 

die  un  infant,  deceased,  to  liold  to  him  the  said  Thomas  Cooke  and  his  assigns 

anTwithout     ^'*°"^  ^*^^'  immediately  after  the  death  of  Susannah  Kelwai/, 

issue,  the  pre-  widow,  or  the  day  of  her  marriage  again  to  any  other  husband, 

nuses  to  go    ^yjjj^.i^  gj^n  f^^i-t  happen,  for  and  during  the  term  of  his  natural 

over  to  his  .  .  . 

father   W.  C.  life :  and  after  his  decease,  I  give  and  devise  the  same  to  the 

and  his  three  (.ijiij  q^.  children  of  the  said  Tliomas  Cooke,  to  be  begotten  by  him 
other  chil-  ,,,,,,/• 

drcn  share     on  the  body  of  any  *  woman  or  women  that  he  shall  hereafter 

and  share      intermarry  with,  his,  her,  and  their  executors,  administrators, 

ahkc,  and  ,         .  ^  ,.  .„    •  i  •     i-      i 

their  heirs,     and  assigns,  lor  ever.     But  my  wul  is  upon  this  iiirther  con- 

exccutors,&c.  dition,  that  bt  case  the  said  Thomas  Cooke  shall  die  an  infant, 

devise  over     unmarried,  and  icithout  issue,  then  I  do  hereby  give  and  devise  tlic 

dc[)cnflcd        said  dwelling-house,  out-houses,  and  close,  &c.  luito  the  said 

//,',?,? „°.'"^  "•'"'  William  Cooke,  und  his  three  other  children  bv  the  said  Elizabeth 

ttill^t  tti  t/ ^    VIZ.  *" 

T.  c.'s  fij/iiii;  Cooke  his  late  wife,  deceased,  share  and  share  alike,  as  tenants  in 
teWled  with''  ^o"^"^^*^"?  ^^^^^  ^lot  as  joint-teiiaiits,  his,  her,  and  their  heirs,  ex- 
tno  fjualijica-  ccutors,  administrators,  and  assigns,  for  ever."    Thomas  Broicn- 

liona,  viz.  his 

dyin2;  nitlioul  Itnrin^  a  nil'r  si:rviriiiis  him,  or  dying  cliildliss ;  and  that  the  devise  over 
could  only  take  effect  in  case  T.  C.  died  in  his  minority  leavinir  neither  wife  nor  child: 
and  licrc  it  failed,  T.  C.  havini:  attained  21,  and  married  htlbrc  his  deatli.  Though  the 
devise  ot' u  term  to  one  fcir  lil'e,  witii  a  contingent  reniaiydcr  over,  will  in  general  only 
entitle  the  tiist  taker  to  a  life  estate  if  the  remainder  over  do  not  take  elfcct,  and  the  resi- 
due ot  tiie  term  will  iro  to  the  }icrsonal  representative  of  the  testator  ;  yet  the  testator's  intent 
apiicarini^  to  he  to  dispose  ot"  tlie  whole  from  his  exerntors,  held  that  the  lessors  of  the 
jilaiiitiff  uho  claimed  under  his  will,  were  entitled  to  recover  after  the  death  of  '1\  C.  with- 
out is>ue. 

•L  2/0  ]  ing 
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irtg  died  shortly  afterwards.  Susannah  Kelwapy  mentioned  in  the       1806. 
will,  died  soon  after  the  testator.    Thomas  Cooke  entered  on  the       "^^ 
premises  in  question,  and  afterwards  married  Jane  Benjafield,     ex  dem. 
one  of  the  lessors  of  the  plaintiff,  held  the  premises  to  his  death,    ^J^^/^,^]^ 
and  died  in  February  1802;  never  having  had  any  issue,  and 
being  about  46  years  old.     William  Cooke,  named  in  the  will, 
the  father  of  Thomas  and  of  the  defendants  John  Cooke  and  Re-^ 
becca  Coombs,  died  on  the  10th  of  March  1764.     Johi  Cooke 
and  Rebecca  Coombs,  the  Defendants,  are  two  of  three  children 
of  the  said  William  Cooke  by  Elizabeth  his  then  late  wife,  men- 
tioned in  the  will,  and  are  in  possession  of  the  premises  in  ques- 
tion ;  the  other  was  Mary  Callow,  who  has  been  dead  some 
time.    The  lessors  of  the  plaintiff  claim  under  Thomas  Brown- 
ing's will,  and  are  entitled  to  the  premises  in  question,  if  the 
limitation  to  fFilUa7n  Cooke  and  his  three  children  by  Elizabeth 
Cooke  be  void  luider  the  facts  stated.     The  question  for  the 
opinion  of  the  Court  was.  Whether  the  plaintiff  were  entitled  to 
recover  ?  If  so,  the  verdict  was  to  stand :  if  not,  a  nonsuit  was 
to  be  entered. 

This  case  was  argued  by  Pell  for  the  lessors  of  the  phiiiitiflT, 
and  Dampier  for  the  defendants ;  but  as  the  arguments  turned 
altogether  on  the  intention  of  the  testator,  and  the  most  material 
of  them  were  afterwards  noticed  by  tlicCourtin  giving  judgment, 
it  is  unnecessary  to  repeat  them  here.  The  former  referred  tO 
Barker  v.  Surefees,{a)  Price  v. Hunt,  (b)  El-ajnlingham  v.  Brand,{c) 
Forth  V.  Chapman,  (d)  Porter  v.  Bradley,  (e)  Bigge  v.  Bensley,  (/) 
Beauclerk  v.  Dormer,  (ij-)  Saltern  v.  Saltern,  (h)  Target  v. 
Gaunt,  (/■)  and  Fairfield  v.  3Iorgan,  in  Dam.  Proc,  (k)  and 
mentioned  in  reply  Baile  v.  Coleman,  (/)  and  l>oe  v.  Burufall.  (>»■) 
The  latter  cited   Goshawke  v.  Chicgell,  in)  and  IFoodicard  v. 
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(«)  2  Sim.  1175.  {b)  Pollexf.  6\r,. 

((■)  3  Afl;.  390.  and  1  Wds.  110  (r/)  1  P.  W,/is.  6(33. 

(r)  3  Trnn  Hep.  143.  It  was  observed  now  by  Lawrence  J .  thatl.d.  Kcnyon, 
^vhatever  doubts  he  might  have  thrown  ont  in  this  case  of  the  propriety  of 
the  distinction  originally  taken  in  Vorth  v.  Ch(ipi:::ui,  tlid  not  deny  it  to  be 
law;  and  referred  to  his  lordship's  opinion  si'.bscqnenily  expressed. 
Vide    Duinfn/  v.  Daintiy,    6   Ta/n   lup.  314.  and  Roc  v.  Jfffhy,    7    'iV/;,.- 

J'up.  :)!VT. 

(./•)   1  Bro.  Chan.  Kep.  187.  (-)  2  J,7c.  312.  (/.-)  lb.  37(5. 

(/)   1  /'.  ir«s.  .132.  (A)   liiOj.  (/)  '2   r,,-//.  (171. 

^//)  (i  Tm/i  R'p.'CO.  (n)   Civ.  Car.  1J4,  and  lV.J,>,n-s,  'jO;,. 

Ci/ashrook' 
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1800.       Glashrook.  (a)     The  case  stood  over  for  consideration  a  few 

~~  days,  and 

Doe  ^ 

ex  dem.         Lord  Ellenborocgh  C.J.  now  delivered  the  opinion  of  the 

EvEuETT  Courts  On  rejiriing'  this  will,  though  there  may  be  reason  to 
Cooke,  think  that  the  testator  meant,  in  case  Thomas  Cooke  died  at  any 
time,  without  leaving-  children,  that  the  estate  in  question 
should  go  to  IVilliam  Cooke  and  his  three  other  children ;  yet  we 
do  not  think  we  can  put  such  construction  on  it ;  for  had  the 
testator's  intent  been  such,  nothing  would  have  been  more  easy 

[  272  ]  than  to  have  expressed  it  without  any  ambiguity :  but  instead  of 
limiting  the  estate  to  go  over  in  that  event,  the  contingency  is 
thus  expressed  :  '^  My  will  is,  in  case  the  said  Thomas  Cooke  shall 
"  die  an  infant,  unmarried^  and  without  issiie,  then  I  give  the 
"  said  dwelling-house  to  fVilUam  Cooke  and  his  three  other 
"  children."  Now  if  the  Court  should  confine  the  estates 
going  over  to  a  dying  without  issue,  they  must  reject  the  words 
"  bifanty  unmarried."  If  they  should  retain  them,  and  read  them 
as  the  counsel  for  the  defendant  contended  they  should  be  read, 
viz.  "  if  he  die  an  infant,  or  die  unmarried,  or  teing  married, 
"  die  without  issue,"  this  would  be  in  effect  reading  the  will,  as 
if  it  had  given  the  estate  over  on  any  one  of  these  single  events ; 
of  course  upon  the  event  of  his  dying  without  issue;  or  it 
would  be  a  mode  of  reading  it  not  consistent  with  the  sup- 
position that  it  was  the  intent  of  the  testator  at  all  events  to  give 
over  the  estate  to  JFilliam  Cooke  and  his  children,  if  Thomas 
Cooke  should  die  without  issue ;  because  that  mode  of  reading  the 
will  would  introduce  the  contingency  of  his  marriage,  and  de- 
feat the  limitation  over,  though  he  had  no  chikh'en.  And  this 
difficulty  will  occur,  whether  you  construe  the  word  "  uimiar- 
ried"  as  meaning  M'ithout  ever  having  been  married,  or  a^ 
meaning  not  being  married  at  the  time  of  his  dcatli.  The 
Avill  certainly  cannot  be  read  as  if  it  had  been,  "  If  he 
dies  an  infant,  or  unmarried,  or  without  issue;"  for  then 
the  condition  Avould  be  in  the  disjunctive  throughout;  in 
which  case  the  rule  is,  "  Quod  in  disjunctivis  sufficit  alteram 
partem  esse  vcram,"  and  if  Thomas  Cooke  had  died  in  his  infancy 
leaving  children,  the  estate  wcnild  have  gone  over  to  fFiUiam 
Cooke  and  his  chiUh'en,  to  the  prejudice  of  those  of  Thomas ; 
which  could  not  have  been  the  intent  of  the  testJitor.     The 

r  273  ]    most  rational  construction  we  can  give  this  will  is  to  construe 

(n)  ?   JW".  ."88. 

if, 


IN  THE  Forty-sixth  Year  of  GEORGE  III. 


273 


Everett 
Cooke. 


it,  as  Lord  Hardwicke  did  the  devise  in  Framlingham  v.  Brand,  1806. 
3  Atk.  390.,  as  one  contingency  ;  viz.  Thomas  Cooke's  dying  an 
infant;  attended  with  two  qualifications;  viz.  his  dying,  without  ex  dem. 
leaving  a  wife  surviving  him,  or,  dying  without  children.  Had 
he  left  a  wife,  and  had  died  an  infant,  and  no  children,  the 
testator  might  have  intended,  that  in  such  event  the  widow 
should  be  benefited  by  taking  her  share  under  the  statute  of  dis- 
tributions with  the  next  of  kin,  or  that  Thomas  Cooke  should  be 
able  to  make  a  testamentary  disposition  in  her  favour:  meaning 
also  that  if  he  left  children,  they  should  have  the  estate  in  pre- 
ference to  the  Mife  :  and  that  if  he  left  neither  wife  or  children 
at  his  death  during  his  minority,  that  William  Cooke  and  his 
children  should  have  the  estate :  but  that  if  he  arrived  at  the  age 
of  21,  he  should  have  a  power  to  dispose  of  it,  though  he  left 
neither  wife  or  children.  In  putting  this  construction  on  the 
will  the  limitation  will  be  read,  as  if  the  bequest  had  been  "  to 
Tho7nas  Cooke  for  life,  and  in  case  he  die  an  infant  unmarried 
and  without  issue,  then  I  give  the  said  dwelling-house  to  f-Vil- 
Ham  Cooke  and  his  children;  but  if  Thoinas  have  any  children, 
I  give  the  same  after  his  decease  to  his  children."  The  con- 
tingency upon  which  the  estate  was  to  go  over  was  to  consist  of 
three  things,  the  death  of  Thomas  Cooke  during  his  infancy, 
without  leaving  wife,  or  child :  and  as  TViiliam  Cooke  aud  his 
children  appear  to  have  been  the  objects  of  the  testator's  bounty 
next  to  Tltomas  Cooke  and  his  family,  it  would  be  very  strange 
to  suppose  that  the  testator  introduced  into  his  will  contin- 
gencies, which  might  defeat  fVilliam  Cooke's  interest,  without 
an  intention  of  conferring  some  advantage  on  Thomas  Cooke ; 
and  that  he  meant,  if  Thomas  Cooke  died  an  infant,  leaving  a  r  074  ] 
wife  and  no  children,  or  should  die  after  he  attained  the  age 
of  21,  that  the  limitation  over  should  fail,  Avithont  any  advan- 
tage whatever  resulting  to  Thomas  Cooke.  And  though  the  dis- 
])osition  of  a  term  to  one  for  life,  with  a  remainder  over.  Mill 
in  general  entitle  the  iirst  devisee  to  no  greater  interest  than  an 
estate  fur  his  life,  if  the  remainder  should  not  take  elTcct,  and 
the  residue  of  the  term  Mill  go  to  the  jicrsonal  re{)rescntatives 
of  the  testator;  yet  this  rule  M'ill  not  hold,  if  it  a])pear  that  the 
testator's  intention  M'as  to  dispose  of  the  ^vho!e  from  his  exe- 
cutors, Avhich  we  think  Avas  the  intention  of  the  testator  in  this 
case.  And  it  being  admitted  in  the  statement  of  the  ease  that 
the  les^jors  of   the  plaintitf  are   entitled,  if  the  limitation  to 

)('i]!i(tiii 
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1806.       William  Cooke  and  his  tliree  children  cannot  take  effect  in  the 

events  which  have  happened,  we  are  of  opinion  that  there  mu&t 

ex  dem.     be  judgment  for  the  plaintiff, 

Everett  Postea  to  the  Plaintiff. 

-     against 

COOKI.  . 


Tuesday, 

Jet.  nth.  Payne  against  Whale. 

After  a  war-  fTjpHIS  was  an  action  for  money  had  and  received,  to  recover 
horse  as  back  the  price  of  a  horse  which  had  been  warranted  sound 

sound,  the  by  the  Defendant  to  the  Plaintiff.     Shortly  after  the  original 

subsequent  bargain  was  made,  (of  which  there  was  no  proof  except  by  the 

conversation  subsequent  conversation,)  and  the  money  paid,  the  plaintiff  ob- 
«^e /iwm;  were  ^^^vcd  that  the  horsc  was  a  roarer  and  unsound,  and  tendered 

nnsound  back  the  horse,  and  demanded  his  money :  the  defendant  ad- 

denied^  he  "I't^cd  that  he  had  made  the  warranty,  but  denied  the  unsound- 

would  take  it  ncss,  and  *  refused  to  take  back  the  horse  or  return  the  money ; 

again  and  re-  ^^^  ^^^^^  ^.j^^  plaintiff  that  if  the  horse  were  unsound,  he  would 

furnl/iemonci/.  i  ^  ^ 

This  is  no     falic  it   again  and  return  the   money.     At  the  trial  after  last 

abandon-        Trinift/  term  at  Guildhall  these  facts  were  in'oved,  and  that  the 
mcnt  ot  the    ,  •'  ,  ,       i-,        .  i  •  i  i 

original  con-  horse  was  a  roarer  and  unsound.     But  it  was  objected  on  the 

tract,  which    p^i-t  of  the  defendant,  that  the  action  Avas  misconceived ;  for 
still  remains      ,         ,  .  ,  •    i  ,  ,  i  .  ,         ' 

open ;  and      that  the  questioti  to  be  tried  Avas  the  unsoundness,  which  was 

though  the     t|,e  subject  of  the  Avarranty,  and  could  not  be  tried  in  this  ac- 
horse  be  un-  ,.         .,  ^        ^       ^i     •  •     i    i  i     .       i    •  .  i 

-sound  the      tion,  the  contract  not  being  rescinded,  but  only  in  a  special  action 

vendee  must  on    the   case   founded  on  the  Avarranty.     Lord  Elkniborough 

warnintv     ^  ^'  '^ ■  hoAVcvcr  then  thought  that  the  special  proiui.'^e  to  rescind 

and  cannot     the  contract  and  return  the  money,  if  the  horse  Asere  unsound, 

ri'rmnSrfor'  *^'*^^  ^^'"'^  *^"^  ^*^' *''^'  general  rule;  and  he  therefore  suffered  the 
money  hud     plaintiff  to  recover  a  verdict  fur  the  amount  of  the  ])rice  j)aid. 

and  received  ^Ynd  in  Michaelmas  term  last  a  rule  nisi  Avas  obtained  for  settin<r 
to  recover  -^ 

back  the        it  aside  and  having  a  new  trial,  upon  the  authority  of  Power  v. 

[J,',*;fj;'^'j'=[,j^.  JFe/ls,  {a)  and  fVeston  v.  Downcs,  {!,)  which  established  the  ])rin- 

hor'<e.  ciple,  that  where  the  contract  of  warranty  is  still  open,  assumpsit 

'^L  '^/•''  ]    for  money  had  and  received  will  not  lie  by  the  vendee  to  recover 

baclv  the  price  of  the  goods  Avarranted ;  though  in  the  latter 

case  there  Avas  a  similar  promise  to  take  hack  the  horses  Avar- 

('/)   One/).  8H!.  {]>)   l)o!'-l. '111.     Svvdho  llnll  v.  llciish/ man, 

2  Ea^t,  115. 

ranted. 
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ranted^  if  the  plaintiff  disapproved  of  them  and  returned  them       1806. 

within  a  month ;  which  was  offered  to  be  done  but  refused.      ,; 

'  Payne 

The  case  stood  over  till  this  term,  when  agaimt 

Garrow  and  Marry  at  shewed  cause  against  the  rule,  and  re-  Whal^. 
ferred  to  Towers  v.  Barrett,  (a)  where  the  contract  being  that 
the  plaintiff  should  pay  10  guineas  for  a  horse  and  chaise,  on 
condition  to  be  returned  if  his  wife  should  not  approve  of  it,  he  [  276  ] 
paying  3s.  6d.  a  day  for  the  hire  of  it ;  and  his  wife  not  having 
approved  of  it,  the  plaintiff  returned  it  in  three  days,  and  ten^ 
dered  the  hire  of  it ;  it  was  holden,  that  he  might  maintain  as- 
sumpsit for  money  had  and  received  to  recover  back  the  price 
paid  i  and  yet  the  wife's  dissent  was  as  much  to  be  tried  in  that 
case,  as  the  soundness  was  here.  [Lawrence  J.  There  the  plain- 
tiff had  an  option  by  the  original  contract  to  rescind  it  if  not  ap- 
proved of  by  his  wife ;  but  here  it  Avas  no  part  of  the  original 
contract  that  the  horse  was  to  be  taken  back  again  and  the  mo- 
ney returned  if  it  did  not  turn  out  to  be  sound.  The  defendant 
only  said  so  afterwards,  when  it  was  objected  by  the  plaintiff 
that  the  horse  was  unsound,  the  contrary  of  which  was  insisted 
upon  by  the  defendant.  This  distinguishes  the  two  cases.] 
They  tlien  endeavoured  to  assimilate  the  cases  more,  by  con- 
tending that  there  was  no  evidence  of  the  original  contract  but 
what  was  to  be  collected  from  the  subsequent  conversation ;  and 
that  the  whole  was  to  be  taken  altogetber  as  forming  one  con-  '. 

tract,  or  as  evidence  of  what  had  passed  between  the  parties  in 
the  first  instance.  [But  Le  Blanc  J.  said  it  was  evident  that 
the  subsequent  conversation  amounted  only  to  a  recognition  by 
the  defendant  that  he  had  in  the  first  instance  warranted  the 
horse  to  be  sound ;  which  he  still  insisted  Avas  sound  :  but  being 
pressed  by  the  objection  of  the  plaintiff,  he  then  ])romiscd  if  it 
were  unsound  to  take  it  again  and  retrirn  the  money.]  They 
then  insisted  that  though  the  promise  were  made  at  a  subse- 
(jncnit  time,  it  had  reference  to  the  original  contract,  and  was 
incorporated  with  it. 

Ersklnc  and  Lawes  in  support  of  the  rule.     If  the  defendant 
Avcre  entitled,  as  it  must  be  admitted  that  he  was,  to  offer  evi-     [  277  ] 
dence  of  the  soundness  of  the  horse,  it  is  clear  that  the  contract 
was  still  open  ;  and  then  the  (picstion  could  not  he  tried  in  this 
ionn;  \mt  the  plaintiff  can  only  sue  upon  the  special  contract, 

('i)  1   Trnn  Kcp.  IMi. 

the 
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1806.  the  breach  of  which  he  insists  upon  on  the  one  hand,  and  the 
'  ^  defendant  denies  on  the  other.  The  subsequent  promise  can 
a^aimt  make  no  difference,  for  it  is  no  more  than  the  law  would  have 
"Whale,  implied  if  the  M'arranty  were  broken.  [Lord  EUenborougli  ob- 
served, that  strictly  speaking  the  promise  was  not  exactly  what 
the  law  would  say  in  such  a  case  j  for  the  promise  was  to  take 
the  horse  again  if  unsound,  and  return  the  money ;  but  tlie 
law  would  say,  that  the  party  failing  in  his  warranty  should  be 
answerable  in  damages.  But  that  it  was  still  open  to  the  de- 
fendant to  contend  that  the  action  should  have  been  on  the 
special  undertaking.]  In  Towers  v.  Barrett,  by  the  very  terms 
of  the  original  contract  the  defendant  had  no  option  to  refuse 
taking  back  the  chaise  and  horse  in  the  event  of  the  wife's  disap- 
probation. But  here  the  defendant  insisted,  as  he  had  a  fight 
to  do,  on  his  performance  of  the  original  contract,  which  he 
never  agreed  to  rescind.  Though  if  the  subsequent  conversa- 
tion could  be  considered  as  amounting  to  a  new  contract,  the 
objection  would  still  remain  that  it  ought  to  have  been  declared 
upon ;  for  it  was  conditional ;  (a)  and  the  question  of  soundness 
was  still  open  to  be  disputed. 

I^rd  Ellen  BOROL'GU  C.J.  then  said,  that  as  the  cases  ran 
very  near  to  each  other,  and  this  Mould  give  the  rule  to  many 
others,  the  Court  would  consider  of  the  case  before  they  gave 
[  -/B  ]  their  opinion ;  as  they  wished  to  proceed  upon  some  sound  and 
clear  principle  which  would  not  break  in  upon  established  cases 
which  had  become  the  habitual  law  of  the  land,  such  as  actions 
of  this  sort  against  stakeholders,  or  for  returns  of  premium. 
That  if  the  question  were  upon  the  warranty,  there  was  no 
doubt  that  the  action  was  misconceived  :  the  only  doubt  was, 
whether  the  promise  to  take  back  the  horse  if  unsound,  and 
return  the  money,  did  not  make  a  difference. 

His  lordship  now  shortly  delivered  the  opinion  of  the 
Court. — This  was  a  cause  tried  before  me  ai  Guildhall  to  recover 
back  the  price  of  a  horse  sohl  as  a  sound  horse,  and  which 
proved  to  be  unsound.  It  was  to  be  collected  from  the  evidence, 
that  there  had  been  a  warranty  of  soundness  at  the  time  of  the 
original  contract  of  sale :  but  in  a  subsequent  conversation,  when 
the  plaintiff"  objected  that  the  horse  was  unsound,  the  defend- 
ant said,  that  if  the  horse  were  unsound  he  would  take  it  again, 

('/)    Hri/Iins  V.  ]I(i!fi)i''s,    ]  Sdlk.  '29. 
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and  return  the  money.    And  it  was  contcaided  that  the  action       1806. 
for  money  had  and  received  would  not  lie,  upon  the  authority       ' 
of  Power  V.  Wells  and  IFeston  v-.  .Dowries,  because  this  was  no      ufiamxt 
other  than  a  mode  of  trying  the  warranty,  which  could  only  be    Whale. 
by  a  special  action  on  the  case.     It  had  occurred  to  me  at  the 
trial,  that  the  defendant,  by  means  of  his  promise  to  return  the 
money  and  take  back  the  hoi*se  if  it  were  unsound,  had  placed 
himself  in  the  situation  of  a  stakeholder,  and  therefore  that  on 
proof  that  the  horse  were  unsound  he  was  to  be  considered  as 
holding   the   money  for  the  use  of  the  plaintiff.     But  upon 
further  consideration  I  am  clearly  satisfied  that  that  promise  did 
not  discharge  the  original  warranty,  and  that  the  party  com- 
l)laining  of  the  breach  of  that  warranty  must  still  sue  upon  it. 
The  second  conversation  is  not  to  l)e  considered  as  an  abandon- 
ment of  the  original  warranty,  the  performance  of  M'hich  the 
defendant  still  insisted  upon ;  but  rather  as  a  declaration  that     [  2/9  ] 
if  the  warranty  were  shewn  to  be  broken,  he  would  do  that, 
which  is  usually  done  in  such  cases,  take  back  the  horse  and 
repay  the  money.     Then  where   any  question   on  the  war- 
ranty remains  to  be  discussed,  it  ought  to  be  so  in  a  shape 
to  give  the  other  party  notice  of  it,  namely,  in  an  action  upon 
the  warranty. 

Nonsuit  to  be  entered. 
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1806. 


Tuetddy,. 
Feb.  11th. 


Where  A., 
tenant  for 
life,  with  a 
limited 
power  of 
leasing,  re- 
serving the 


confidential 
agent  in 
1728,  con- 
taining a 
minute  ac- 
count of 
the  tenants 
and  rents  of 
the  estate, 
which  letter 


Roe  on  the  Demise  of  Charles  Prioeaux  Brune,, 
Clerk,  agai?ist  Raw  lings. 

IN  ejectment  for  certain  lands  in  the  parish  of  Padstoic,  in 
Cornwall,  the  lessor  of  the  Plaintiff  produced  a  deed  of  set- 
tlement of  17^8,  whereby  the  lands  in  question,  among 
others,  were  settled  on  Edmund  Prideaux  the  elder  for  life,  re- 
mainder to  Edmund  Prideaux  J  the  younger,  for  life,  remainder  to 
ancient  rent,  jfnYfip]iy(>j^  Prideaux,  eldest  son  of  E.  Prideaux  the  younger  for 
letter  from  a  life,  remainder  to  his  first  and  other  sons  in  tail  male ;  and  the  les- 
sor of  the  plaintiff  was  the  first  tenant  in  tail  under  that  settle- 
ment. E.  Prideaux  the  elder  died  soon  after  the  settlement 
made  in  1728.  E.  Prideaux  the  younger  succeeded  him,  and 
died  in  1745,  when  Humphrey  Prideaux  came  into  possession, 
and  continued  so  till  his  death  in  1793,  whose  eldest  son,  the 
lessor  of  the  plaintiff,  then  came  into  possession.  The  *  settle- 
ment contained  a  leasing  power,  whereby  any  tenant  for  life  was 
life  indorsed  enabled  "  from  time  to  time,  by  indenture  under  his  hand  and  seal, 
"  A  particular  to  make  grants,  leases,  or  demises,  of  or  for  all  or  any  part  or 
Ice  "and '"  ^'  P^^'^s  of  the  demesne  lands,  whereof  he  should  be  in  the  actual 
handed  down  possession,  for  any  term  of  years  not  exceeding  21  years,  or  for 

succeedil^o-  ^'^^  W'^  ^^  ^^^^^  ^^  ^^7  ^^^^5  ^^^'^>  ^^'  three  person  or  persons,  so 
tenant  for  as  no  greater  estate  than  for  three  lives  be  at  any  one  time  in 
'  lik^r  t  1  '^^^"s  "^  ^"y  P^^'^  '^^  ^^^^  premises,  and  so  as  the  ancient  yearly 
power  of       rent  or   a   proportionable   part   thereof    be   reserved."     The 

leasing,  by  Defendant  claimed  under  a  lease  of  the  premises  for  99  years 
whom  it  was  ^  •' 

also  preserv-  determinable  on  three  lives  (still  extant,)  granted  in  1778  by 

Humphrey  Prideaux,  the  last  tenant  for  life  under  the  settle- 
ment, described  as  the  east  part  of  a  tenement  called  Trevethan, 
at  the  yearly  rent  of  14.9.  with  a  heriot  of  the  best  beast,  or  31. 
for  the  same,  on  the  dropping  of  each  life ;  m  hich  lease  was 

tenant  in  tail :  contended  by  the  present  tenant  in  tail  to  be  void  as  not  pur- 
held  that  "^  '  * 
such  paper  was  evidence  for  the  tenant  in  tail  against  a  lessee  of  Ji.,  in  order  to  shew  that 
the  rent  reserved  ly  /J.,  the  tenant  for  life,  was  less  than  the  ancirut  rent  which  was  reserved 
at  the  linie  to  which  sucli  paper  referred  ;  llic  paper  having  been  accredited  by  the  then 
owner  of  the  estate,  who  had  the  means  of  knowing  the  fact,  and  who  had  an  interest  the 
other  way,  viz.  to  diminish  the  rent  in  order  to  increase  his  fuie  upon  renewal  under  the 
power.  .And  held  aKo  that  ( ntiies  by  .1.,  the  tenant  for  life,  in  his  book  of  the  receipt  of 
the  rent  to  the  amount  -taled,  were  al-^o  evidence  of  the  same  fact,^ 


ed  and  hand- 
ed down 
amongst  the 
niMniments 
of  the  estate 
to  the  fir.-^t 


[  280  ] 
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suant  to  the  power,  in  as  much  (inter  alia)  the  ancient  yearly       180B. 
I'ent  was  not  reserved.    And  to  prove  it  his  attorney  was  called       """" 
as  a  witness;   who  produced,  first,   a  paper  writing  round    d.  Brune 
amongst  other  papers  and  numiments  relative  to  the  estate  in  „  «i'«'ns^ 
settlement  at  the  mansion-house  ot   the  lessor.     Ihis   paper 
purported   to  be  a  letter,  dated  in  January  1728,   from  one 
Hohart  to  Edmd.  Prideaux  the  younger,  named  in  the  settle- 
ment, then  resident  in  the  Close  at  Norwich,  where  it  was  di- 
rected to  him;  and  on  the  outside  was  indorsed  " Jan.2otIi 
"  1728-9.    From  Hobart,  a  particular  of  my  estate  in  Cornwall." 
The  contents  of  the  letter  were  as  follows :  "  Manerium  de 
"  Padstow.    Conventionary  rents  due  yearly  to  Edmd.  Prideaux 
"  Esq."     [Then  followed  a  long  list  of  names  of  tenants,  and 
their  tenements,  with  the  amount  of  their  several  rents,  conti- 
nued in  line,  extending  through  the  whole  of  the  first  and  part     [  281  ] 
of  the  second  side  of  the  letter ;  after  which  foHows] 

"  Hond.  Sir — You  have  here  inclosed  an  account  of  all  the 
yearly  rack-rents,  which  are  payable  quarterly,  and  the  value 
of  the  wood  and  casualties  with  the  rents,  according  as  my 
deceased  master  and  myself  computed  it  coinmunibus  annis: 
and  you  have  likewise  an  account  of  all  the  conventionary  rents 
set  at  lease  for  three  lives,  both  of  the  manor  of  Padstow  and 
Huston,  with  the  two  out-leases  in  haunceston  and  St.  Stephen's 
the  which  I  hope  will  be  satisfactory  to  you.  Here  are  on  the 
place  several  things  whicli  you  cannot  well  be  without,  and 
Madam  G/ynn  and  her  son  are  very  willing,  as  they  said,  that 
you  should  have  them  at  a  reasonable  value;  viz.  two  ricks  of 
hay,  six  hhds.  of  beer,  &c.  with  other  small  things,  and  I  de- 
sire to  know  whether  the  books  arc  yours  or  the  executors. 
I  am,  honoured.  Sir,  &c. 

Padstow,  25th  Jan.  172S-9.  Ste.  Hohart." 

(Then  follows,  on  tlie  third  side  of  the  letter)  "  January 
1728-9."  An  account  of  the  estates  set  at  a  yearly  rent  within 
the  parish  of  Padstow,  belonging  to  Edmd.  Prideaux,  Esq. 
(under  which  is  a  list  of  the  names  of  the  tenements  in  one 
cohimn,  of  the  tenants  in  another,  the  covenants  for  years  in  a 
tliird,  the  years  unexpired  in  a  fourth,  and  the  rents  in  a  fifth. 
Amongst  which  are  these  two  item? ;  the  first  of  which  was 
contended  to  ))e  the  premises  in  question) 


'•  Part  of  TrevetJian,     John  He/lyar, 
"  Another    part    of 
Trevcthan 


21     I     20     j  .£14  0 
7    I       r,     \      12  5' 


Makulty  Spear, 

(tlie  ^vllolc  amouiU  of  these  lust-nientiouctl  vearly  rents  are 

942/. 
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1806.       912/.  9.9.)     The  same  witness  also  prcnluced  an  account  book 
T  of  Eihnd.  Prideaiix  the  younger,  found  in  the  same  place  as  the 

d.  Brune    letter,  in  which  were  the  following  *  entries  :  "  John  Hellyar, 
against      part  of  Trcvcthan, /or  21  years,  from  Michaelmas  1727,  per 

*  r  '^82  1  onnum  \Al. — cleared  all  to  Michaelmas  1734."  Then  fol- 
lowed various  entries  of  sums  received  by  Edmd.  Prideaux 
the  younger  from  John  Hellyar  in  respect  of  the  rent  of  14/. 
and  concluding  with  "  Total  to  Idkhaehnas  1/38,  14/." 
Another  entry  was  "  Sept.  29th  1726,  demised  to  Malachy  and 
Thomas  Spear  two  fields,  the  \>'est  part  of  Trevethnn,  for  7  years, 
12/.  Us."  Then  followed  entries  of  receipt  of  rent  from  these  te- 
nants at  that  rate  down  to 3Iichaelmas  1733 :  and  then  ^'Jidy  29th 
1735,  demised  the  west  part  of  Trevethan  to  H.  IVilliams  for 
14  years  from  Michaelmas  1735,  12/.  5^."  from  whom  an  ac- 
count was  In  like  manner  kept  of  receipts  of  rent  to  M'lchael- 
mas  1741.  The  indorsement  on  the  letter  and  the  entries  of 
the  receipt  of  rent  from  the  tenants  were  offered  in  evidence  as 
a  recognition  of  E.  Prideaux  the  younger,  tenant  for  life,  by 
whom  they  were  made,  (a)  that  the  yearly  rent  of  the  tene- 
ment in  question  was  truly  described  in  the  letter  addressed  to 
him,  and  that  both  the  letter  and  the  entries  in  the  books  pre- 
served amongst  the  muniments  of  the  estate  by  the  successive 
owners  of  it,  and  transmitted  from  one  to  another,  Mere  evi- 
dence of  the  fact,  even  as  against  the  defendant,  who  claimed 
under  the  last  tenant  for  life,  that  the  ancient  rent  of  the  pre- 
mises in  question  was  14/.  and  not  14a\  which  latter  was  the 
rent  reserved  under  the  defendant's  lease.  To  this  it  was  an- 
r  283  1  swcred  by  the  defendant's  coimscl,  that  the  letter  in  question 
amounted  to  no  more  than  hearsay  evidence  from  :t  stranger  of 
a  fact  of  which  there  nnist  be  bettor  evidence.  That  the  writer 
of  it,  supposing  him  to  stand  in  the  relation  of  a  steward  to 
JMmund  Prideaux  the  younger,  which  did  not  appear,  must  have 
obtained  his  information,  if  accurate,  from  the  counterparts  o^ 
the  leases;  which  were  the  best  evidence,  and  migiit  have  been 

(«)  The  proof  of  this  was  by  conipaiiiig  the  hand- writing  of  the  indorse- 
ment and  entries  wiih  tlie  liand-writiiig  of  the  bignalure  of  K.  Prideaux  the 
younger  to  the  deed  of  sctllcihent.  Tlic  same  proof  was  again  admitted  by 
J.€  Bluric.  J,  at  the  second  trial  before  him  at  Luunccston  Spring  assizes  180G, 
wlio  said  that  at  this  distance  of  time  no  better  evidence  of  the  fact  than 
comparison  of  hands  could  be  obtained,  and  that  he  had  no  doubt  it  was 
proper  to  be  received.  There  was  a  verdict  fur  the  jilaintiff  on  tlie  sc^ 
cond  trial, 

produced  j 
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produced;  and  that  the  paper  not  binding  himself  by  the  ac-        1806. 
knowledgmcnt  of  tlie  receipt  of  rent,  which  would  have  been       "~ 
evidence  against  himself,  and  a  pledge  of  his  accuracy,  it  did    d.  Brune 
not  fall  within  any  of  the  cases  where  stewards'  accounts  had      "g"i'ist 
been  received  in  j)roof  of  such  a  fact  against  third  persons. 
That  the  indorsement  of  E.I',  the  younger,  to  whom  it  was 
juldrossed,  did  not  shew  that  he  had  adopted  the  statement,  but 
merely  that  such  a  letter  had  come  to  his  hands.  But  that  at 
any  rate,  if  it  were  evidence  against  him,  yet  the  subsequent 
tenant  for  life,  by  whom  the  tiefendant's  lease  was  granted, 
who  claimed  as  a  purchaser,  and  between  whom  and  E.  P. 
there  was  no  privity  of  estate,  could  not  be  bound  by  the  hitter's 
acknowledgment.     Thereupon  the  plaintiff'  was  non-suited. 

In  Michaelmas  term  last  a  rule  nisi  m  as  obtained  for  setting 
aside  the  nonsuit  and  having  a  new  trial,  on  the  ground  that 
the  evidence  of  the  letter  and  of  the  entries  was  improperly 
rejected.  They  were  said  to  be  family  muniments  handed  down 
with  tlie  estate  from  one  owner  to  another,  in  which  all  the 
tenants  for  life  were  interested,  and  preserved  as  such  by  each 
of  them  in  ^snccession  :  and  they  were  compared  to  ex})ired 
leases,  which  though  granted  by  former  owners  were  evidence 
for  subsequent  purchasers  of  the  title,  possession,  and  identity 
of  the  property  so  leased.     On  a  former  day  in  this  term, 

Burrongh  and  2i)ast  shewed  cause  against  the  rule.  As  to  the 
letter  from  Hohart,  it  docs  not  appear  that  he  was  steward  of 
the  estate  at  the  time  to  the  person  to  whom  it  was  addressed ; 
it  is  rather  to  be  collected  from  the  contents  that  he  stood  in 
that  relation  to  the  prior  owner,  for  he  speaks  of  his  late  master : 
he  was  therefore,  for  aught  appears,  a  stranger  to  the  estate  at 
the  time  of  writing  the  letter,  and  as  such  had  no  peculiar  duty 
U)  discharge  in  ac([uiring  or  giving  more  accurate  information 
than  any  other :  and  no  great  authenticity  was  given  to  the 
contents  of  the  letter  by  the  indorsement  of  the  then  tenant  for 
life  than  they  were  intrinsically  entitled  to;  it  amounted  to  no 
more  than  an  acknowledgment  of  his  having  received  such  a 
letter :  nor  unless  tlie  pa[)er  be  evidence  per  se  can  the  preserva- 
tion of  it  with  the  title  deeds  of  the  estate  make  it  evidence.  It 
has  never  been  considered  that  the  owner  of  an  estate  admits  tiie 
truth  of  every  letter  and  paper  preserved  amongsthis  muniments. 
Then  as  to  the  pai)er  itself,  it  is  no  more  than  a  parol  declara- 
tion jiKule  bv  a  former  steward  of  thQ  estate  to  the  then  owner^ 

VouVU,'  V 
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1806.       a<  to  wliat  was  the  amount  of  the  ancient  rent  of  a  certain  part 


Roe 


of  the  estate ;  which  would  not  have  bound  even  the  then  tenant 
d.  Brune  for  life,  and  much  less  a  subsequent  one  claiming  as  a  pur- 
agamst  cliaser.  The  steward  must  have  collected  this  information,  if 
time,  from  the  counterparts  of  the  leases,  which  were  the  best 
evidence  of  the  fact,  and  ought  now  to  have  been  produced,  or 
their  non-production  at  least  accounted  for  before  secondaiy  evi- 
dence could  be  admitted.  This  goes  far  beyond  any  of  the  decided 
cases.  The  general  nile  is  that  res  inter  alios  acta  is  not  admis- 
sible in  evidence.  The  exception  has  never  yet  been  carried 
further  than  to  admit  the  act  of  a  third  person,  a  stranger  to 
[  285  ]  the  parties  in  the  cause  after  his  decease,  as  evidence  of  a  fact 
supposed  to  have  been  within  the  peculiar  cognizance  of  such 
third  person  at  the  time,  Avhere  by  such  act  he  charged  himself 
with  some  burthen  or  debt,  which  gave  another  a  right  of  action 
against  him  ;  or  admitted  a  fact  which  went  to  destroy  his  own 
prima  facie  claim,  and  therefore  had  an  interest  against  the 
declaration  or  admission  of  the  fact.  This  it  is  which  gives  an 
authenticity  to  the  evidence ;  for  it  is  to  be  presumed  that  no 
man  would  charge  himself  with  any  debt  or  burthen,  or  dis- 
charge another  from  any  apparent  claim  of  his  own,  unless  he 
had  reasonable  means  of  information  to  satisfy  himself  of  the 
truth  of  it,  and  felt  himself  bound  in  duty  and  conscience  to  de- 
clare it.  Upon  this  ground  stewards'  accounts,  wherein  they 
charge  themselves  with  the  receipt  of  money  for  their  masters, 
Imve  been  admitted  as  evidence  of  such  receipt  on  the  account 
therein  set  forth.  But  in  this  case  Hoharf,  the  writer  of  the 
letter,  does  not  charge  himself  at  all;  he  had  therefore  no  in- 
terest at  stake  either  in  acquiring  accurate  information  of  the 
fact,  or  in  making  the  communication  truly,  as  he  would  have 
had  if  his  own  interest  had  been  involved  in  the  consequences 
of  it.  All  the  cases  where  evidence  of  this  sort  has  been  ad- 
mitted go  upon  this  ground.  In  Warren  v.  Grenr'dlc,  (a)  the 
principal  ground  of  the  decision  M'as  the  presumption  arising- 
from  length  of  time  and  possession,  aided  l)y  the  acknowledg- 
ment of  th(»  receipt  of  the  money  by  the  scrivener  wlio  prej)arc(I 
the  surrender  ainiexi-d  to  his  l>ill,  whereby  ho  did  away  his 
own  chiiin  for  the  amount.     And  in  Barry  v.  Behbhigtou,  {h) 

(a)  2  Slra.  Wi9.  and  S.  C.  in  Goodlith   V.  Tke\Vuhe  of  Chamlos,  1  Burr. 
lOl'i,  5.  {!>)  4  Term  He^.  514. 

mid 
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and  Stead  v.  Heaton,  (u)  accounts  delivered  were  admitted  as       1806. 
evidence  of  the  right  in  which  the  sums  were  received,  where-       ""^ 
with  the  parties  making  such  accounts  charged  themselves  to    d.  Brune 
their  respective  employers.     On  the  other  hfind,  evidence  of      ('g»imt 
this  sort  has  always  been  rejected  where  the  third  person  making  '  - 

the  account  or  entry  did  not  chargehimself  or  discharge  another; 
as  in  Ontram  v.  Moreivood  (b)  and  Calvert  v.  Archhislioii 
of  Canterbury,  (c)  The  true  ground  on  which  counterparts 
of  old  leases  (for  it  is  the  counterparts  and  not  the  leases  them- 
selves which  are  properly  evidence  for  the  owner)  are  evidence 
of  title  and  possession  is  the  same  ;  the  tenant  executing  such 
counterpart,  thereby  binds  himself  for  the  payment  of  rent  and 
performance  of  covenants  to  his  landlord,  which  it  must  be 
{)rcsumcd  he  would  not  do  without  having  first  satisfied  himself 
of  the  fact  at  least  of  his  landlord's  possession  of  the  premises, 
and  his  ability  to  put  him  in  possession ;  and  this  is  an  acknow- 
ledgment by  the  tenant  of  his  landlord's  title,  and  goes  in  dero- 
gation of  the  title  of  the  tenant  himself,  which  his  possession 
would  primfi  facie  import.  It  is  material  to  observe  also  that  in 
all  these  cases  the  accounts,  entries,  or  leases,  whereby  the 
parties  making  them  respectively  charge  themselves,  are  not  - 

made  for  themselves,  to  be  produced  or  withheld  as  may  best 
suit  their  own  purposes  afterwards,  but  derive  their  authenticity 
and  force  from  the  consideration  that  they  are  documents  de- 
livered into  the  hands  of  those  who  have  an  adverse  interest  to 
enforce  against  them,  of  which  the  documents  themselves  fur- 
nish evidence  against  the  framers.  The  siune  objections  apply 
with  at  least  equal  force  against  the  admissibility  in  evidence  of 
llie  entries  made  by  the  former  tenant  for  life  of  the  receipt  of 
rent  for  these  premises  from  the  then  lessee  :  they  were  merely  r  28/  ] 
l)rivate  memorandums  of  his  own,  not  meant  to  be  put  into 
the  hands  of  the  lessee,  who  might  avail  himself  of  his  admission 
tliat  the  rent  had  been  paid ;  and  he  might  have  suppressed  them 
at  his  pleasure.  And  the  case  of  Ontram  v.  Jloreicood  is  di- 
rectly in  point  against  the  admissibility  of  such  entries  to  prove 
any  riii;]it  in  the  owner  who  made  them.  If  it  be  said  that  this 
u^H  evidence  againsthimself  to  limit  his  own  power  of  leasing, 

((/)  t   7(77//    lltp.    069.   riiid  viilc  also   llarpur  v,   Jj/ooh,    T.   It   Geo.  3. 
(/')  5  Tain  K<j>.  l^i.  (C)  2  E^i,,  ]S\  P.  Cas.  olo. 

P  2  it 
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1806.  it  is  to  be  observetl  that  at  the  t'lmti  of  the  entries  iiiade  the 
j^QP  premises  had  been  leased  out,  and  whatever  interest  the  tenant 
d.  Bri'ne  for  life  might  have  had  before  any  lease  granted  to  lower  the 
RawlTsos  ^^"'  '"  order  to  increase  the  fine,  yet  after  the  fine  paid  and  the 
lease  granted  his  interest  would  be  the  other  way.  After  all, 
the  most  which  it  can  amount  to  is  an  admission  by  ^.  Prideaux 
the  younger,  the  former  tenant  for  life,  that  the  rent  of  these 
premises  at  that  time  was  14/.  a  year:  but  his  admission  is  no 
evidence  ngainst  the  defendant  who  claims  from  Humphrey,  a 
subsequent  tenant  for  life,  who  claimed  as  a  j)urchaser  ;  there 
being  no  privity  of  estate  between  them.  And  the  question 
is,  what  was  the  ancient  rent  at  the  time  of  the  power  created, 
by  which  must  be  understood  the  ancient  conventionary  rent  ; 
and  that  cannot  be  proved  by  shewing  what  Mas  the  rack  rent 
reserved  under  a  lease  then  recently  granted  in  the  time  of  £.  P. 
the  younger,  the  second  taker  for  life. 

The  Solicitor- General,  Lens  Serjt.,  and  Dampitr,  in  support 
of  the  rule,  (after  a  short  attempt  which  was  afterwards  aban- 
doned, to  maintain  that  the  onus  proband!  lay  on  the  defendant 
to  shew  that  tl»c  rent  reserved  was  the  ancient  rent,  in  order  to 
[  288  ]  shew  that  it  was  a  lease  within  the  power,)  relied  principally  on 
this,  that  the  letter  of  Hobart  puri)orting  to  be  tluit  of  a  steward, 
(which  was  sufficient  for  the  i)urposc,)  adopted  and  recognized 
as  it  was  by  the  indorsement  of  Echmnid  Prideaux  the  younger 
then  tenant  for  life,  and  placed  amongst  the  muniments  of  his 
estate,  and  his  entries  in  his  book  of  the  receipt  of  rent  for  the 
tenement  in  question,  both  Mhich  were  preserved  by  Humphreif, 
the  succeeding  tenant  for  life,  amongst  the  muniments  of  the 
estate,  amounted  to  an  acknowledgment  by  the  former  tenant 
for  life  against  his  own  interest,  that  the  ancient  rent  was  14/. 
a-vear;  every  tenant  for  life  being  interested  to  reduce  the  rent 
IIS  low  as  possible,  in  order  that  he  might  get  a  larger  fine  for 
ivnewal.  That  this  was  not  a  declaration  by  a  mere  stranger  to 
the  estate,  but  by  one  Avho  stood  in  the  same  relation  to  it  as  the 
party  from  whom  the  defendant  claimed,  and  had  the  same 
interest  against  the  acknowledgment  made  ])y  him  ;  and  lie  had 
acted  upon  it  by  the  receipt  of  rent  in  conformity  with  llie  rental 
given  to  him.  That  this  differed  from  Oulram  v.  Moreivood, 
where  the  acts  of  a  mere  stranger  to  tlie  estate  of  the  j)arties  in 
the  cause  wereollered  in  evidence  :  MJiereas  this  was  a  question 
which  equally  allecled  the  interest  of  all  the  tenants  for  life : 

it 
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it  (lid  not  fall  therefore  within  the  objection  of  res  inter  alios 

acta.    That  counterparts  of  leases  were  but  the  acts  of  parties 

connected  with  the  same  estate,  which  were  evidence  against 

third  persons. 

Cur.  adv.  vult. 


1806. 

Roe 
d.  Brune 

against 

Rawlinos. 


Lord  Ellenbobough  C.  J.  now  delivered  the  opinion  of  the 
Court  to  this  effect. 

As  to  the  admissibility  in  evidence  of  the  paper  subscribed  by 
Hohart,  which  was  found  by  the  attorney  for  the  lessor  of  the  [  289  ] 
plaintiff  amongst  the  muniments  of  the  estate,  and  which  ap- 
peared by  the  contents  of  it  to  have  been  written  by  a  person 
having  an  intimate  knowledge  of  the  property,  Avho  was  in  the 
confidential  employment  of  the  person  to  whom  written,  and 
relative  to  all  his  estates  in  Cornwall,  of  which  that  of  Trevethan, 
put  down  as  at  a  rent  at  14/.  per  ann.,  was  one,  and  which 
paper  api)eared  to  have  been  continued  by  the  successive  owners 
of  the  estate  amongst  their  muniments ;  it  is  to  be  observed, 
that  the  person  to  whom  it  was  addressed,  and  by  whom  it  was 
so  preserved,  was  one  who  was  only  tenant  for  life,  with  a  leas- 
ing power  for  21  years  or  three  lives,  upon  condition  (inter 
alia)  of  reserving  the  ancient  rent:  and  the  question  is,  whether 
as  against  him  or  any  other  who  was  under  the  restrictions  of 
the  same  power,  this  paper  was  not  evidence  of  the  amount  of 
the  ancient  rent?  The  contents  of  the  paper  were  adverse  to 
the  title  of  the  person  who  had  possession  of  it :  it  diminished 
his  interest  in  the  fine  or  renewal,  in  the  same  proportion  as  it 
raised  the  rent  to  be  reserved.  The  paper  was  written  by  a 
C(infi<lcnlial  agent  at  least,  tliougli  it  docs  not  ai)pear  that  lie 
was  the  immediate  steward  of  the  estate  at  the  time,  but  cer- 
tainly, as  the  contents  shew,  by  one  Avho  had  an  intimate 
knowlt'dge  of  it ;  and  it  Avas  in  some  degree  recognized  as 
authentic  by  the  then  owner  of  the  estate,  the  tenant  for  life, 
])y  this  indorsement  written  upon  it : — "  From  Hohart  a  par- 
liciilar  of  mij  estate  'u/  Cornwall  ;"  thereby  importing,  that  the 
writer  bore  the  degree  of  relation  to  the  estates  and  their 
owner,  which  he  purports  to  do  on  the  face  of  the  paper,  and 
that  the  owner  considered  tlic  })apcr  as  an  actual  particular  of 
his  estMtcs.  The  question  then  is,  Avhether  this  declaration  of 
tho  then  tenant  for  life  so  circumstanced,  (for  it  is  to  be  con- 
sidered only  as  a  declaration  by  liim,)  as  to  the  existing  rent  of    L  29(;  ] 

the 
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1806.  t}je  tenement  in  question,  be  evidence  of  that  fact  against  a 
l^^j,  succeeding  tenant  for  life  of  the  estate  having  a  similar  limited 
d.  Brune  power  of  leasing,  reserving  the  ancient  rent,  who  claimed  as  a 
Rawungs.  purchaser ;  for  if  he  had  derived  title  from  the  former  tenant 
for  life  by  whom  the  indorsement  was  made,  the  case  would 
have  been  quite  clear.  And  we  think  it  is  also  evidence  against 
the  defendant  who  claims  from  a  succeeding  tenant  for  life.  It 
a])pears  that  the  former  tenant  for  life,  by  whom  the  paper  was 
thus  accredited,  was  not  only  disinterested  in  respect  of  the  par- 
ticular fact  of  the  then  existing  rent,  but  that  he  had  an  interest 
•  the  other  way,  to  diminish  the  amount  of  it.  Then  at  this  dis- 
tance of  time,  with  the  means  of  knowledge  which  he  had  of 
the  fact,  and  his  interest  in  declaring  it  the  other  way,  we  think 
that  his  declaration  is  evidence  of  the  fact  to  go  to  the  jury. 
There  are  several  instances  in  the  books  where  the  declara- 
tion of  a  person  having  knowledge  of  a  fact,  and  no  interest  to 
falsify  it,  has  been  admitted  as  evidence  of  it  after  his  death. 
Thus  the  written  memorandum  of  a  father  as  to  the  time  when 
his  child  was  born  has  been  received  to  prove  when  the  infant 
would  come  of  age,  and  that  he  was  in  fact  under  age  at  the 
time  of  making  his  will,  (a)  Ancf  yet  the  most  that  can  be 
said  for  such  evidence  is  the  peculiar  means  of  knowledge  of  the 
fact  by  the  father,  and  the  absence  of  all  interest  in  him  at  the 
time  of  the  memorandum  or  declaration  made  to  satisfy  the  truth 
in  respect  to  it.  So  an  entry  of  the  receipt  of  ecclesiastical  dues 
in  the  books  of  a  deceased  rector  is  evidence  for  his  successor;  (6) 
"which  must  also  be  upon  the  same  ground  of  an  absence  of  all 
[  201  ]  interest  to  mis-state  the  fact  in  the  rector  making  such  entry, 
which  could  not  possibly  be  evidence  for  himself.  Now  this 
pa[)er  might,  if  it  had  ever  met  the  eye,  have  been  used  ad- 
versely to  the  former  tenant  for  life  by  whom  it  Avas  aiUhenti- 
cated,  and  could  not  have  been  evidence  in  his  favour :  he  could 
not  therefore  have  had  any  undue  motive  for  preserving  it.  In 
like  manner  ancient  deeds  (r)  proved  to  have  been  found  amongst 
deeds  and  evidences  of  land  may  be  given  in  evidence,  ;ilthoiigh 


(„)  77,  rlrrl  v.  Turhil,    T.  Bay.  0 i. 
(/,)  .hion.  Biinb.  16.  1!]0.  and  2  Vrx.  43. 

(c)  Vide  \2  Viii.  Ahr.  81.  tit.  Evidence,  {A.)  (73.)  5.     Ancient  Deeds,  pi.  7. 
cites  Tii.pcr.  Fnis.  'J'.'O.  'J-1  Cur.  li.  K. 

the 


IN  THE  Forty-sixth  Year  of  GEORGE  III. 


291 


the  execution  of  tlicm  cannot  be  proved  :  and  the  reason  given 
is,  "  that  it  is  hard  to  prove  ancient  things,  and  the  finding 
them  in  such  a  place  is  a  presumption  they  were  fairly  and  ho- 
nestly obtained,  and  reserved  for  use,  and  are  free  from  suspicion 
of  dishouesfy ."  The  paper  therefore  having  been  found  amongst 
the  muniments  of  the  family,  accredited  by  one  who  could  not 
have  used  it  in  his  own  favour,  and  preserved  by  liim  and  by  the 
succeeding  tenant  for  life,  against  whom  it  might  have  been 
used  adversely  j  we  think  that  it  was  evidence  to  be  left  to  the 
jury  of  the  amount  of  the  ancient  rent  at  the  time  it  bears  date. 
And  upon  the  same  grounds  wc  think  that  the  entries  in  the 
book  of  the  receipt  of  rent  made  by  the  same  person  were 
also  evidence  of  the  fact,  which  ought  to  have  been  submitted 
to  the  jury. 

Rule  absolute. 


1806. 

Roe 
d.  Brune 

a<:ainsi 
Raw  LINGS. 


The 
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1806. 

Tueadaif,        The  King  against  The  Commissioners  of  the  Court  of  Requests 
^''^'  lltl«-  in  the  City  of  London. 

^■^H  IS  was  a  rule  upon  these  commissioners  to  shew  cause  why 
It  seems  that     ■  ,  i       i  i  •  ,.  ,  , 

a  stock-hroker  ^  mandamus  sliouln  not  issue  commandmg  them  to  hear 

and  determine  a  suit  instituted  in  their  Court  of  Requests  by 

the  Chambedain  of  London  against  F'.  Baily.     The  object  of 

that  suit  was  to  recover  for  the  use  of  the  corporation  of  London 

the  sum  of  AOs.,  the  annual  duty  upon  the  Defendant  Baily  as  a 

poration,  the  broker,  which  is  directed  by  the  stat.  6  An7i.  c.  16.  s.  4.  to  be 
paid  to  the  chamberlain  for  the  use  of  the  corporation,  and 
which  duty  Baily  had  paid  for  several  years  before,  but  had 
refused  to  pay  for  the  last  year,  upon  the  ground  that  being  a 
stock-broker  he  was  not  within  the  meaning-  of  the  act.     Upon 

chamberlain^  *^^  ^"^^  being  instituted  by  the  chamberlain  before  the  Court  of 

from  every  llequests,  which  by  the  Stat.  39  &  40  Geo.  3.  c.  104.  has  sum- 
mary jurisdiction  over  causes  not  exceeding  51.  Baily  objected 
to  the  jurisdiction  of  the  Court;  contending  that  he  had  made 
no  contract  witli  the  cliamberlain ;  but  that  the  duty,  if  payable 
at  all,  was  payable  to  the  mayor  and  aldermen,  &c.  in  their 

London  Court  corporate  capacity,  to  whom  he  had  given  bond  in  the  penal 
■  '   sum  of  lOL  conditioned  for  the  payment  of  the  annual  duty  of 

40,<f. :  that  therefore  the  simple  contract,  if  any,  was  merged  in 
the  specialty;  and  that  the  specialty  debt,  amounting  to  10/. 
could  not  be  sued  for  in  the  Court  of  Requests.  *And  further, 
that  the  Judges  of  that  Court,  being  freemen  of  the  city  of  Xo/<- 
don,  were  interested  in  the  suit ;  the  monoy  when  recovered 
being  for  the  use  of  the  corporation  :  and  in  that  respect  also 
that  thai  Court  Mas  iiicoiiipet(Mit  to  try  (he  cause.  The  com- 
missioners thought  the  objection  to    theii"  juris(hetion    well 

takniahond  founded,  and  refused  to  niaKe  any  order  t)r  judgment  in  the 
in  the  p^.iial 

sum  of  10/.  (the  Court  hiivini;  jurisdiction  only  to  tlio  extent  of  ;">/.)  fVoiu  the  liroker,  upon 
which  he  mi<;lit  he  sued  in  the  suiinior  courts,  and  that  the  judges  of  the  Court  of  llequests 
were  freemen  of  the  (Jorporation  interested  in  the  suit,  this  Court  will  grant  a  mandamus  to 
the  coumiissioners  to  proceed  tliercin  ;  for  under  (he  statute  of  J/(«.  their  cliainlKrlain  is 
a  Inistir  for  the  corporation,  -.uid  ;■.  i)ond  taken  hy  them  in  their  own  name  lor  securing  the 
40.«.  duty  is  no  merger  of  llie  ordinary  remedy  given  to  their  chamberlain  hy  the  legislature  : 
neither  is  the  right  of  the  cliamlierlain  to  sue  in  the  Court  of  Requests,  which  has  alwavs 
been  the  practice,  afl'ected  hy  the  sciiUilla  of  iiUere.-^l  which  any  ot'  the  commissioners  might 
he  supposed  to  have  as  corporator-^  in  the  (Uity  to  he  recovered  ;  though  it  did  not  appear 
that  all  of  them  had  such  interest. 


is  liable  to 
pay  to  the 
chamberlain 
of  iMudon, 
for  the  bene- 
fit of  the  cor- 


annualduty 
of  40s.,  di- 
rected by 
Stat.  6  Ann. 
c.  16.  s.  4, 
to  be  re- 


brokcr. 
But  at  all 
events  if  the 
chamberlain 
sue  for  such 
duty  in  the 


and  that 
Court  de- 
cline taking 
cognizance 
of  the  suit, 
on  the 
ground  that 
the  corpora- 
tion, for 
■whose  bene- 
fit the  duty 
Mas  to  fie  re- 
ceived, had 


^[  293  ] 


cause 
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cause.    The  present  rule  was  obtained  on  the  grounds,  that       1806. 

whatever  might  be  tlie  construction  of  tlie  act  of  Queen  Ann.  ^ 

as  to  brokers  (which  had  been  often  ruled  in  the  superior  Courts      agaimi 

to  include  .s-foc7t-brokers)  it  could  be  no  objection  to  the  jurisdic-    T'"?  ^o™"  , 
/•   1      ^  ,, ,.  ,  .  r-   1         1  missioners  of 

tion  01  tiie  Court  oi  Requests  to  take  cognizance  ot  the  cham-  xiie  London 

berlain's  claim,  that  another  species  of  collateral  security  was     Court  "t 

Requests. 
given  to  other  persons  for  the  same  sum.  Nor  did  the  objec- 
tion of  interest  in  the  commissioners  arise  ;  for  by  the  acts  of 
])arliament  constituting  the  Court  of  Requests,  it  is  to  consist  of 
(besides  two  aldermen)  twenty  inhabitants  householders  of  the 
respective  wards,  including  the  common  councilmen  for  the 
time  being,  who  act  for  one  calendar  month  in  rotation  of 
Avards,  any  three  of  whom  may  hear  and  decide  causes  where 
the  debt  shall  not  exceed  40s. ;  and  in  default  of  a  sufficient 
number  attending  out  of  the  ward  in  rotation,  the  assistance  of 
other  commissioners  may  be  called  in  from  the  other  wards  : 
and  out  of  the  whole  number  there  could  be  no  doubt  that 
three  disinterested  persons  might  be  found  to  whom  the  man- 
danuis  might  be  directed.  But  it  was  also  contended  to  be  no 
objection  though  all  the  attending  commissioners  were  freemen. 
Laving  no  individual  interest  in  the  event  of  the  suit;  and  it  not 
being  a  Court  belonging  to  the  corporation  of  the  city,  but  an 
independent  jurisdiction  constituted  by  act  of  parliament : 
though  if  it  had  been  a  corporate  Court,  yet  from  Wagoner's  [  294  ] 
case  (a)  down  to  the  present  time  the  chamberlain  has  always 
sued  for  penalties  for  the  benefit  of  the  corporation  upon  their 
own  by-laws  in  their  own  Courts. 

The  Soli cilor- General,  The  Commou- Serjeant,  and  Dampier 
were  lie.ird  against  the  rule  for  the  mandanuis,  and  relied  iq)on 
the  objections  above  mentioned. 

TVilson  in  supj)ort  of  the  rule  answered  (Iiem  as  before;  and 
urged  further,  that  by  the  statute  e>(  Anne  the  chamberlain  was 
made  a  trustee  for  fVm.  Slewarl,  the  then  lessee  of  theeorpora- 
lion,  and  afterwards  for  the  corporation  itself:  and  that  if  the 
(juestion  had  arisen  recently  after  the  act,  before  Stewart  was 
conii)ensate!l,  it  could  not  liave  been  objected  tliat  tiie  corpora- 
tion nuist  have  sued.  That  If  the  chauiberhiin  had  been  only 
an  agenr  or  servant  of  the  corjionilion,  and  not  a  trustee,  it 
would  be  in  their  power  to  change  him  and  appoint  another  to 

(a)  r,  /;,/>.  1M.  }>.   thjlT  r::\\,',\    -^f/ic  V'l'^r  of  I  he  ('if//  of  T.oudou. 

receive 
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1806.       receive  the  dues  j  wliich  they  could  not  do  by  the  express  pro- 

ThexTNG    ^^*^®"  ^^  *^^  ^^^'    [Lord  Ellenborough  C.  J.  It  seems  that  the 

against      chamberhiin  must  be  considered  as  a  trustee  for  the  corporation 

The  Com-    under  the  act  of  parliament:  for  it  directs  that,  after  Sieicart 
missioners  of  .  /-    i    i 

the  London  shall  be  satisfied  the  sum  due  to  him  out  of  the  money  received 

Court  of  by  the  chamberlain,  "all  the  monies,  &c.  shall  go  to  and  be  en- 
joyed by  the  corporation."  Now  if  the  chamberlain  had  been 
no  more  than  a  mere  agent  or  servant  of  the  corporation,  the 
money  would  have  gone  to  them  of  course.  The  Solicitor- 
Generaly  to  whom  this  was  addressed,  then  relied  upon  there 
being  a  specific  remedy  on  the  bond,  and  therefore  no  occasion 

[  295  ]  to  apply  for  the  extraordinary  interference  of  this  Court.  To 
which  it  was  answered.]  That  there  was  no  other  method  by 
which  the  chamberlain  could  have  the  benefit  of  the  Court  of 
Requests,  which  the  legislature  meant  to  give  him  for  the  re- 
covery of  small  debts  :  and  if  he  were  driven  to  sue  in  the  su- 
perior Courts  for  40^.  from  each  broker,  the  remedy  would  be 
too  expensive  to  be  enforced. 

Lord  Ellenborough  C.  J.  The  right  of  the  chamberlain 
to  sue  in  the  Court  of  Requests  having  been  already  disposed  ofj 
the  only  question  is,  whether  he  shall  be  excluded  from  the 
mandamus  because  of  the  remedy  of  the  corporation  on  the 
broker's  bond  ?  But  it  ai)pears  to  me  that  it  would  be  going 
too  far  to  oust  them  of  their  ordinaiy  remedy  and  benefit  which 
the  legislature  intended  for  them  of  suing  in  the  name  of  the 
chamberlain  in  their  own  Court,  because  they  have  taken  the 
collateral  security  of  a  bond  to  themselves.  And  if  there  be 
any  difficulty  in  directing  the  mandamus  generally  to  the  com- 
missioners, on  account  of  the  interest  of  some  of  them  as  mem- 
bers of  the  corj)oration,  Me  may  direct  it  to  ccrtuhi  of  them, 
as  judges  of  the  Court,  who  are  n(jt  interested  in  the  receipt  of 
the  money. 

IFilson  however  suggesting  that  it  could  not  make  a  difference 
to  any  individual  commissiouer,  Lord  Ellenborough  said  that  in 
that  case  the  mandamus  might  as  well  go  generally. 

Fer  Curiam,  Rule  absolute. 


Lord 
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Lord  KiNNAiRD  and  Others  ac^ainst  Lyall.  fuesdat/,^  ; 

•^  ieb.  11th. 

r  ITTLEDALE  on  a  former  day  obtained  a  rule  nisi  for  Though  a 
-*-'  .  .  ,      ,  ..,.,.  r      '  ^'""'t  ot  error 

settHig  aside  the  execution  issued  in  this  cause  tor  irregii-  abate  by  the 

larity.    The  action  was  brought  in  Michaelmas  term  1804,  and  death  of  the 

judgment  recovered  in  Hilarij  1805.    In  the  same  term  a  writ  g^^'"  before 

of  error  was  brought  in  the  Exchequer-chamber,  and  on  the  it  be  returned 

13th  of  November  1805,  in  Michaelmas  term,  judgment  was  y"[  ewicution 

affimed  for  2185L;  and  on  the  16th  a  writ  of  error  to  parlia-  cannot  after- 

ment  was  allowed,  which  was  served  on  the  18th  ;  but  before  ^^^    ,       ,, 

'  '  issued  on  the 

it  was  returned  and  certified,  viz.  on  the  9th  of  December  fol- judgment 
lowing,  the  PLiintiff  in  error  died.     On  tlie  14th  of  January  o^i- ^he'court^ 
1806  a  writ  of  testatum  fieri  facias  issued,  tested  the2Ist  of  and  the  Court 
November  preceding,  and  returnable  the  first  day  of  Hilary  j;c^used  leave 
term  1806 ;  the  original  writ  of  fieri  facias  having  been  tested  tiff  here  to 
the  first  day  ot'  Michaelmas  term  1805,  returnable  the  21st  of 'ssue  a  testa- 
November.     The  irregularity  complained  of  was,  that  the  exe-  tested  in  the 
cution  issued  after  the  allowance  of  the  writ  of  error,  and  after  last  term  on 
the  death  of  the  plaintiff'  in  error.     And  he  contended  that  the  ^j^^  ^^f  ^j^^ 
writ  of  error  allowed,  though  it  abated  by  the  death  of  the  original  fi.  fa. 
plaintiff  in  error,  was  sufficient  to  prevent  the  issuing  of  the  after  ilxTal- 
writ  of  execution  without  the  leave  of  the  Court :  and  that  the  lowance  and 
objection  was  not  gotten  rid  of  by  the  antedating  of  the  writ ^^^^j^j'^^°j.j.^j.^ 
of  testatum  fieri  facias  to  a  period  before  the  death  of  the  party: 
for  it  would  still  appear  to  be  after  the  allowance  of  and  pend- 
ing the  writ  of  error.     And  he  cited  Poioycr  v.  Brace,  (a)  as 
in  point,  and  also  referred  to  Cramhorne  v.  Qucnnel,  (b)  Oloren- 
shaw  v.  Stani/forth,  (c)    and    Hayes   v.   Thornton,  (d)    to  shew 
that  the  abatement  of  the  writ  of  error  by  death  made  no 
differciK-c. 

The  Solicitor- General  and  JV.E.  Taunton,  in  shewing  cause, 
observed  that  according  to  the  report  of  Penoyer  v.  Brace,  in 
Sdlkehl,  the  record  was  certificxl,  which,  if  accurate,  would 
distinguish  it  from  this  case.     But 

The  Court  were  clearly  of  opinion  that  after  the  writ  of  error 
allowed,  though  afterwards  abated  by  the  death  of  the  plaintiff 
in  error,  the  Defendant  in  error  could  not  take  out  execution 

{a)    1    TjI.  Rai/.'2^4.      Carf/i.  40\.   and  1  Salk.  Vy\9. 
(J')    Ito  Barm:<,  L'Ol.  (<•)  lb.  (,/)  lb. 

wllliont 


297  CASES  IN  HILARY  TERM 

1806.       without  the  leave  of  the  Court :    and  therefore  they  made 

KiNNAiRD  Rule  absolute. 

against  A  Hile  nisi  was  then  obtained  to  permit  the  plaintiffs  to 

sue  out  a  writ  of  execution  tested  as  of  last  term;  against 
which 

Littledale  now  shewed  cause,  and  refen*ed  to  the  opinion  of 
Lord  Holt  in  Penoyer  v.  Brace,  that  a  scire  facias  could  only  be 
dispensed  with  where  there  was  not  any  alteration  of  the  re- 
cord, nor  any  new  person  made  liable  to  the  execution :  and 
here  the  executor  of  the  plaintiff  in  error  is  a  new  party.  And, 
in  answer  to  a  suggestion  by  the  Court,  that  if  a  party  against 
whom  judgment  of  the  term  might  be  entered  up  died  in  vaca- 
tion, there  was  no  need  of  a  scire  facias  against  his  executor;  (a) 
he  answered,  that  the  vacation  was  an  emanation  of  the  prior 
term  j  but  here  was  a  new  term  intervening ;  and  if  this 
could  be  done  now,  by  the  same  reason  it  might  be  done  after 
two  or  three  terras.  And  in  Heapj/  v.  Panis,  (b)  though  a 
t  298  ]  judgment  on  a  warrant  of  attorney  entered  in  Easter  vacation 
was  holdcn  good  against  a  defendant  who  died  in  Easter  term ; 
yet  the  Court  held,  that  execution  could  not  be  sued  out 
u[)on  it  till  it  were  revived  by  scire  facias  against  his  repre- 
sentative. 

W,  E.  Taunton,  in  support  of  the  rule,  said,  that  the  justice 
of  the  case  was  with  the  plaintiffs,  and  no  incongruity  would 
appear  upon  the  record ;  for  that  the  writ  of  error  in  parliament 
having  abated  before  the  return  of  it,  there  need  be  no  entry 
of  it  on  tlie  record ;  but 

Tlw  Court  h^aid,  tliat  was  not  so  ;  for  a  minute  was  entered  in 
the  margin  of  the  judgment  roll,  "  error  allowed;"'  and  when 
the  entry  came  to  be  regularly  made  out  on  the  record  the  incon- 
gruity would  appear.  For  there  must  he  a  suggestion  entered 
on  the  r(-cord  to  notify  the  abatement  of  the  m  rit  of  error  by 
the  death  of  the  plaintiff  in  error;  and  that  suggestion  would 
state,  that  on  such  a  day  such  an  one  comes  by  his  at- 
torney and  gives  the  court  to  be  infornicd,  that  on  a  certain 
day  the  plaintiff  in  error  died  :  after  which  it  would  appear  that 
the  Court  awarded  a  writ  of  execution  tested  before  the  death 


{</)   \'i(lc  Braginr  v.  hanpucm',  7  Ttnn   llrp.  10, 
(I)  0  I'dw  lirp.  r.(i8. 

of 
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of  the  party,  while  the  writ  of  error  was  pending.     And  no       1806. 

doubt  if  it  were  any  advantage  to  the  defendant  here,  that  the 

true  day  of  the  award  of  execution  shouhi  appear  upon  the  roll,    Kiw.urd 

he  may  come  and  pray  the  court  to  have  it  regularly  entered.       ('gamst 

The  only  ground  on  which  if  a  party  die  in  vacation  execution 

may  issue  as  of  the  preceding  term  is,  because  no  incongruity 

then  appears  on  the  record :  but  here  if  the  proceeding  prayed 

for  were  truly  entered,  it  would  be  error  on  the  record. 

Rule  discharged. 


DoK 
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CASES  IN  HILARY  TERM 


1808. 


Wednesday/, 
Feb.  12tli. 


Doe,  on  tlie  Demise  of  Mark  Cook  and  Elizabeth 
his  Wife,  against  Danvbrs. 


The  freehold 
of  an  estate, 
parcel  of  a 
manor,  and 
demiscable 
only  by  the 


TlIS  was  an  ejectment  to  recover  the  possession  of  a  house 
and  premises,  situate  in  the  parish  of  St.Dwistan's,  Sfebim- 
lieath,  otherwise  Slepnei/,  in  the  county  of  Middlesex.  Tlie  de- 
claration was  intitled  of  Hilary  term  44  Geo.  3.,  and  was  upon 
licence  of  the  two  demises  by  3Iark  Cook  and  Elizabeth  his  wife,  in  right  of  his 
lord,  passing  gj^j^j  ^^.jf^,  ^^jg  ^^,^^  ^jei^g  jj^i^l  ^.^^^  t|,c  Hrst  of  July  1800,  and 
by  surrender  t^  i  ./  y 

and  admit-    the  second  upon  the  first  oi  January  1802.    And  at  the  trial  be- 

tance,  to       foj-g  Lord  Ellen/jorough  C.  J.  the  following  facts  were  admitted, 

Avliicli  the  te-        ,  ,,  ,,         ■  r       i      tii    •     -/y-       i  •  i 

nant  was  ad-  ^"d  a  verdict  was  lound  tor  tlic  rlaintiit,  subject  to  the  opmion 

mitted  by  tlic  of  the  Court  upou  the  following  case. 

description  of 
a  customary 

tenement.  l)abendum  to  her  and  her  heirs,  tenendum  of  the  lord  by  the  rod,  according  to  tlie 
custom  of  the  manor,  by  the  accustomed  rent,  suit  of  court,  customs  and  other  services,  is 
in  the  lord  and  not  in  the  tenant,  though  not  holdcn  ad  voluntutcni  domini.  But  such  an 
estate,  whether  strictly  co)>yhold  or  not  to  all  purposes,  may  well  pass  imder  the  descrip- 
tion oi  copyhold  in  a  will;  the  intention  to  pass  it  under  that  description  being  apparent. 

Such  customary  estate  is  not  within  the  5th  section  of  the  statute  of  frauds,  29  Cur.  2. 
c.  3.  so  as  to  require  to  a  devise  of  it  the  signature  of  the  party,  or  the  attestation  of  wit- 
nesses. Nor  is  It  within  the  7  th  section,  as  a  declaration  of  trust,  requiring  to  be  proved 
by  a  writing  signed  In/  tlw  parti/ ;  which  applies  only  to  cases  where  the  legal  and  equitable 
estates  are  separated  ;  or  by  a  will  in  writing,  which  must  be  understood  only  of  such  a  will 
of  lands  as  the  statute  recognizes,  viz.  a  will  attested  l)y  three  or  four  witnesses.  But  held 
tliat  it  might  well  pass  by  instructions  for  a  will  taken  in  writing  by  another,  in  the  jire- 
sence  and  from  the  oral  dictation  of  the  party  though  without  any  signature  or  attestation, 
which  was  established  as  her  will  by  the  ecclesiastical  court  granting  probate  thereof,  and 
is  a  good  1/(7/ under  the' statute  of  wills;  the  estate  having  been  surrendered  to  the  use  of 
her  last  uill  in  writing.  Such  esfcites  pass,  not  by  the  will  alone,  but  by  the  will  and  sur- 
render taken  together.  And  the  entry  of  the  devisee,  after  liO  years  from  the  death  of  the 
testatrix  in  1780,  but  within  20  years  after  the  determination  of  a  lease  in  laOO,  before 
grantrd  by  her,  (rendering  rent,  with  a  proviso  f(jr  re-entry  in  case  of  non-payment,)  was 
neither  tolled  by  a  descent  cast  on  the  defendant  from  his  father,  who  as  heir  at  law  of  the 
testatrix  had  been  admitted  in  17H2,  and  bad  received  the  lent  to  the  time  of  his  death 
in  1791,  alter  which  the  defendant  was  admitted  and  received  the  rent;  the  doctrine  of 
descent  cast  not  applying  to  cases  where  the  party  has  no  remedy  but  by  entry,  as  in  the 
rase  of  a  devisee  ;  nor  to  copyhold  or  customary  estates  where  the  freehold  is  in  the  lord. 
Nor  was  such  entry  barred  by  the  statute  of  limitations  21  J.  1.  c.  16.  having  been  made 
within  20  years  after  the  old  lease  expired  :  the  devi-ee  not  being  bound  tu  enter  before,  as 
i'ut  a  condition  bnikeu,  by  the  non-payment  to  her  of  rent. 

A  devise  to  one  by  the  name  of  Man/,  whost;  christian  name  was  FJizahdh,  is 
good,  if  the  jury  liiiU  from  the  circumstances  that  the  was  the  person  meant  to  be 
dcsiijnutcd, 

The 
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The  premises  in  question  are  parcel  of  the  manor  of  Stebun-       1806. 
heath,  otherwise  Stepney,  in  Middlesex.     At  a  Court  lioklen  for       "~~~ 
the  manor  on  the  12th  oi  April  1743,  TJiornazine  *  Taylor,  spin-       agfiinst 
ster,  was  admitted  to  the  premises,  by  the  description  of  "  all    P'^'JX^'- 
"  that  customaiy  messuage  or  tenement,  with  the  appurte-      '-  •' 

*'  nances,  on  the  south  side  of  Madcliffe  Broad-street,  late  in  the 

"  occupation  of Chandler,  butcher ;  to  have  and  to  hold 

*'  the  said  premises,  with  the  appiu'tenances,  under  the  said  Tho~ 
"  mazine  Taylor,  her  heirs  and  assignees  for  ever,  of  the  lord  of 
"  the  said  manor,  by  the  rod,  according  to  the  custom  of  the 
"  said  manor,  by  the  rent,  suit  of  court,  customs,  and  other 
"  services  thereof,  heretofore  due  and  of  right  accustomed. 
"  And  she  gave  to  the  lord  for  a  fine  for  such  her  estate  and 
"  entry  in  the  premises  I/.  5s.,  and  fealty  was  res])ited,  and  so, 
"  saving  always  the  right  of  the  lord,  the  said  T.  Taylor  was 
"  admitted  tenant  thereof  in  form  aforesaid."  At  the  same 
court  T.  Taylor,  according  to  the  custom  of  the  manor,  surren- 
dered (amongst  others)  the  premises  in  (juestion  into  the  hands 
of  the  lord  of  the  manor  by  the  description  of  *'  all  and  singu- 
"  lar  her  customary  messuages,  tenements,  cottages,  lands,  and 
"  other  hereditaments  whatsoever,  holden  of  the  lord  of  the 
"  said  manor  by  copy  of  court  roll,  with  their  and  eveiy  of 
"  their  appurtenances,  to  such  uses,  intents  and  purposes 
"  as  the  said  T.  Taylor  in  or  by  her  last  ivill  atid  testament  in 
"  liiiting  should  limit,  appoint,  or  declare."  The  court-books  of 
the  manor  of  Stepney  now  in  existence  commence  in  tlie  year 
1654,  and  contain  entries  of  admissions  of  all  the  tenants  ad- 
mitted to  the  ])remises  in  question  between  that  jicriodandtheSd 
of  3Iay  1/^)1?  which  arc  all  in  the  same  form.  The  habendum  of 
these  entries  arc  also  in  the  same  form  as  that  already  set  forth  in 
the  admission  of  Tliomazine  Taylor;  and  the  admissions  are  seve- 
rally followed  by  entries  of  surrender  by  the  new  tenants  to  the 
same  uses,  and  in  the  same  form,  as  is  already  set  forth  in  that  r  3qj  t 
entry.  Other  tenements  in  the  manor  aj)pcar  to  have  passed  by 
grants  simihu"  to  the  foregoing  from  the  commencement  of  the 
court-rolls.  T.  Taylor,  by  indenture  "  of  lease  of  the  7th  of 
"  ,Tinu'  1759,  by  virtue  of  a  previous  licence  from  the  lord, 
"  dcn^iscd  the  premises  in  question  to  Dorothy  IVhitbig,  since 
"  deceased,  foi-  41  years  from  Midsummer-day  then  next,  at 
*'  the  ri'iit  of  8/.  per  ann.,  [layable  (juarterly  on  the  usual  rent- 
"  days,  and  subject  to  the  following  proviso  for  re-entry  in  case 

"  of 


301  CASES  IN  HILARY  TERM 

1806,       "  of  non  payment:  Provided  always^,  that  if  the  said  yeariy 

_  "T~        "  rent  of  8/.  shall  bc.unpaid  for  21  davi?,  &c.  or  if  all  defects 
Doe d. Cook  ^^    ^  .  .         *.    ^  .         „      .  ,    ,     .  ,  . 

against         01  reparations  ironi  time  to  time,  &c.  be  not  amended  within 

Uanveks.  «  three  months  next  after  notice  in  writing,  &c. ;  or  if  the 
"  said  D.  Whiting,  her  executors,  &c.  do  not  well  and  truly 
"  keep  all  and  every  the  covenants,  &c.  on  her  and  their  parts 
"  &fc.;  that  then  and  from  thenceforth,  and  at  all  times  after- 
"  wards,  it  shall  and  may  be  lawful  for  the  said  T.  Taylor,  her 
"  heirs,  &c.  into  and  upon  the  demised  premises,  &c.  to  re- 
"  enter,  and  re-possess,"  &c.  The  lessee  took  possession  of  the 
l)reiniscs  under  this  lea.?c,  and  she  and  her  representative,  Mr. 
Jolin  Scott  IVhiiiug,  (the  present  tenant  in  possession)  continued 
to  occupy  them  from  the  commencement  of  the  lease  until  the 
expiration  of  it  at  Midsummer  1800.  -On  the  3d  of  August 
1/80  Miss  Taylor,  the  lessor,  gave  directions  to  her  attorney  to 
prepare  her  will ;  and  he  accordingly  wrote  down  the  following 
instructions  for  it,  and  was  desired  to  attend  her  therewith  the 
following  morning  at  11  o'clock  to  have  it  executed.  "  Tho- 
"  mazine  Taylor,  of  the  parish  of  St.  Mary  Bother  com.  Snr- 
"  rey,  spinster,  by  her  will  gives  to  John  Noble,  the  father,  in 
"  tnist  for  Richard  Noble  and  Thomazinc  Noble,  all  that  mcsse 

r  302  "^      "  or  tenement  situate  in  Fish-street-Hill,  London,  to 

"  in  trust  for  his  two  children,  and  until  their  ages  of  2 1  years ; 
"  all  that  copyhold  messuage  or  tenement  situate  in  Radclljfe- 
"  Highway,  within  the  manor  of  Stepney,  to  Mary  Cook,  wife 

"  of Cook,  and  to  her  heirs  for  ever;  no  surrender  to 

"  use  of  will  ever  made ;  all  the  residue  to  John  Noble  abso- 
*'  Intely;  to  be  buried  in  the  vault  under  Limehouse  church, 
"  where  my  uncle  and  aunt  Jlerwin  lie  :  and  appoints  said 
"  John  Noble  sole  executor ;  to  Mr.  Fra)icis  Mason  my  best  dia- 
"  inond  ring  of  the  value  of  50/."  Before  any  will  was  for- 
mally prepared  by  the  attorney,  under  these  instructions,  \  iz. 
upon  the  said  3i\  o{  Jngnst  IJSO,  Miss  Taylor  died,  leaving 
Thomas  Danvers,  father  to  the  present  Defendant,  her  hrir  at 
law.  These  instructions  were,  upon  the  25th  of  Ju-hrnary  1 782, 
j)r(iiiouiH'ed  for  and  established  as  the  only  will  of  Miss  Taylor 
by  the  prerogative  court,  and  [ji'obate  thereof  was  afterwards 
granted  accordingly.  Upon  the  21st  of  Jioic  ]JS'2  Thomas 
Danvers  was  admitted  to  the  ])remises  in  <[uestion,  as  heir  at 
law  of  T.  Taylor,  in  the  accustomed  form  above  set  forth.  'J'he 
rent  was  paid  to  Thomas  Danvers  from  the  time  of  Miss  Tay- 
lor':^ 
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lor's  death  until  his  own  death  in  January  1791>  and  from  that       1806. 
time  until  the  expiration  of  the  lease  to  his  son  James  Danvers,  Dqe  d  Cook 
the  defendant,  who,  upon   his   father's   death,  was  admitted      against 
3d  Mai/  1791  to  the  estate  as  his  heir  at  law,  in  the  same  form  as      a^'ve**' 
his  father  was  admitted ;  and,  upon  the  expiration  of  the  lease, 
made  a  new  devise  to  Mrs.  JVhiting,  under  which  the  latter  held, 
and  paid  rent  as  tenant  to  the  defendant,  at  the  time  of  the 
demises  laid  in  the  declaration.     The  lessor  of  the  plaintiff  Eli- 
zabeth was  admitted  to  the  premises  upon  the  first  of  December 
1801,  to  hold  to  her  and  her  heirs  of  the  lord,  according  to 
the  form  of  the  entry  before  set  forth.    Her  marriage  with  the     [  303  ] 
other  lessor  was  proved  at  the  trial :  and  it  was  also  proved  that 
the  testatrix  had  no  other  relative  of  the  name  of  Cooh^  except 
the  lessor  of  the  plaintiff,  Elizahetli,  and  that  she  was  the  person 
who  was  intended  to  take  by  the  name  of  Mary  Cook,  as  de- 
scribed in  the  instructions  of  the  3d  of  Jugust  1/80.     The 
question  for  the  opinion  of  the  Court  was,  Whether  the  lessors 
of  the  phiintiff  were,  under  the  above  circumstances,  entitled  to 
recover  ? 

This  case  was  argued  in  Trinity  terra  last  by  Lawes  for  the 
plaintiflj  and  Nolan  for  the  defendant,  and  again  in  Michaelmas 
term  last  by  Gibbs,  Solicitor- General,  for  the  plaintiff,  and 
Marryat  for  the  defendant.  The  arguments  ran  to  great  length, 
and  for  brevity  sake  I  shall  reverse  the  order  in  which  they 
were  delivered. 

The  lessor  of  the  plaintiff  Elizabeth  Cook,  whom  the  jury 
found  to  be  the  ])erson  intended  by  the  description  of  Mary 
Cook,  in  the  paper  of  instructions  for  a  will  prepared  by  the 
attorney  of  Tliomazinc  Tcu/lor,  and  not  signed  by  her  or  attested, 
but  which  was  pronounced  to  be  her  -will  by  the  prerogative 
court,  claimed  the  premises  in  question  under  such  will  by  the 
description  of  co/)y/ioW;  to  whi(!h  premises  Thomazijie  Imd  been 
before  admitted  by  the  descriptionof  all  that  customary  tenement, 
liaboulum  to  her  and  her  heirs,  tenendum  of  the  lord  by  the  rod, 
according  to  the  custom  of  the  manor,  by  the  rent,  suit  of 
court,  customs,  and  other  services,  &c.,  and  had  before  sur- 
rendered, ])y  the  description  of  customary  lands,  &c.  holdcn  by 
copy  of  court-roll,  to  such  uses  as  she  by  her  last  icill  and  testa- 
ment in  icriling  should  appoint.  But  though  the  testatrix  died 
in  Jugust  I78O,  and  the  v.ill  was  established  in  February  1782, 
yet  owing  to  uu  outstanding  lease  grunted  bv  the  testatrix  in 

Vol.  Vll.  Q     ^  *  her 
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1806.       her  lifetime,  which  did  not  ex])ire  till  June  1800,  the  devisee 

~~~~        did  not  enter  or  brinff  eiectuieut  till  Hilary  term  1802,  but 

Doe  d.  CooK      «.,,,.  ,  r    t  •  .  .     •       i 

asaint'       Suffered  the  heir  at  law  oi  the  testatrix,  who  was  admitted 

Danters.    to  the  premises  in  1/82,  and  afterwards  the  defendant  bis  son, 

to  whom  they  descended  in  1791j  to  take  the  rent  during 

the  intermediate  time ;  and  this  altbough  there  was  a  proviso 

in  the  lease  for  re-enti*y  in  case  of  non-payment  of  rent. 

Upon  these  facts  the  defendant's  counsel  took  four  objections 
to  the  title  of  the  lessor  of  the  \)\ii\\\\\^  Elizabeth  (tbc  devisee) 
to  recover  in  this  action.  Ist.  That  tlve  premises  in  question 
were  not  copyhold,  but  customary  freehold,  and  as  such  were  within 
the  fifth  clause  of  the  stat.  of  Frauds  29  Car.  2.  c.  3.  and  could 
only  pass  by  a  will  in  writing  signed,  &c.,  and  attested  by  three 
witnesses.  Or  if  not  within  that  branch ;  then  2dly,  that  they  were 
within  the  7th  or  9th  section,  and  could  only  pass  by  a  will  in 
'Writing,  signed  by  the  parti/,  as  a  declaration  or  assignment  of  a 
tmst.  But  if  they  were  well  passed  by  the  will ;  then  3dly,  that 
the  lessors  right  of  entry  was  either  tolled  by  the  descent  cast 
on  the  defendant ;  or  4thly,  that  it  was  barred  by  the  statute  of 
limitations,  2\Jac.  1.  c.  16.;  and  that  either,  1st,  by  the  non- 
receipt  of  rent  under  the  lease  granted  by  the  testatrix  for  more 
than  20  years  since  her  death;  and  the  defendant  and  his  father 
having  during  all  that  time  had  an  adverse  enjoyment  of  such 
rent  and  of  the  premises :  or  2dly,  by  the  lessor  Elizabeth  not 
having  availed  herself  for  more  than  20  years  of  her  rigiit  of 
entry  under  the  proviso  in  the  lease  for  non-payment  of  rent, 
or  otherwise. 

First,  the  estate  not  being  hoiden  ad  vo/nntatemdomini  though 
by  copy  of  court  roll,  is  not  cnpi/liold,  properly  so  called,  but 
auttomary  freehold,  the  freehold  of  which  is  in  the  tenant,  and 
r  305  1  not  in  the  lord,  who  is  only  an  instrument  to  convey  it ;  insouuieh 
that  in  pleading,  title  wouUl  be  deduced  nut  from  the  l(jr(i  but  from 
the  person  last  seised.  Brit  ion  (a)  considers  cn^^toniary  tenants 
as  socmen,  and  not  \  illeln  socmen,  a>  liracton  (/»)  does ;  and 
Jilacksitone,  (c)  who  was  at  the  bar  when  lie  wrote  his  Treatise  of 
Copyholds,  though  he  adopts  Urac/on's  opinion,  yet  admits  that 
these  tenants  are  called  in  some  hoiJks  freeholders  generally,  and 
in  all  other.-  cuslomary  freeholders,  and  tliat  they  have  a  freehold 
interest,  tliough  he  denies  that  they  have  w  freehold  tenure,  both 

(a)   C.CG.  p.  105.  (b)    L.  1.  r.  11.  /.  1.  //•.  1.  c.  23.  s.  3. 

(c^  Considerationi  on  Copj/hnlds, p,i>j.  and  111.  yf  his  tracts, 

of 
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of  which  he  contends  to  be  necessary  for  a  right  of  voting  for       1806. 

a  county:  and  in  Fitzli.  N.B.W  M.  and  12  B.  they  arc  con-       

sidcred  as  tenants  in  ancient  demesne.  But  M'hether  villein  soc-      against 
men,  or  pure  socmen,  must  depend  upon  the  nature  of  their   Danvebs. 
services,  all  of  which  are  certain  and  free  in  this  case.    All  the 
authorities  are  collected  in  Boe  d.  Conolly  v.  Vernon,  (a)  parti- 
cularly Hughes  V.  Harrys,  (h)  Gale  v.  Noble,  (c)  Crouther  v.  Old- 
field,  (d)  Jnoii.  11  Mod.  53.  and  Bogers  v.  Bradlei/,  (e)  which 
establish  the  distinction  between  copyhold  and  these  customary 
estates,  which  are  considered  to  be  freehold.     Then  the  testa- 
trix having  named  the  premises  as  copi/liold  in  her  will  cannot 
alter  the  tenure ;  though  it  may  raise  a  question  how  far  a  free- 
hold interest  can  pass  under  such  a  description,  and  where  the 
"estate  was  not  surrendered  to  the  use  of  the  will.    Though 
lands  havT  sometimes  passed  with  a  mis-description  annexed,    _      _^ 
yet  in  all  those  cases  there  have  been  general  words  sufficient  to    '"  -' 

carry  the  estate;  and  it  has  only  been  considered  that  the  addi- 
tion of  a  mis-description  should  not  hurt  the  operation  of  the 
general  words.  \_Lord  Ellenborough  C.  J.  We  must  take  it  upon 
this  case  that  the  testatrix  meant  her  customary  land,  having  no 
other  description  of  land  in  the  manor.]  If  then  the  freehold 
be  in  the  tenant  and  not  in  the  lord,  as  in  case  of  copyhold,  the 
will  ought  to  have  been  attested  by  three  witnesses,  and  exe- 
cuted according  to  the  fifth  section  of  the  statute  of  frauds,  (/) 
which  directs  that  "  all  devises  of  any  lands,  &c.  deviseable 
cither  by  force  of  the  statute  of  wills,  or  of  that  statute,  or  by 
force  of  any  particular  custom,  &c.  shall  be  in  writing,  and 
signed  hy  the  parti/,  &c.  and  sliall  be  attested,  &c.  by  three  wit- 
nesses, &c.  or  else  be  void."  Now,  by  the  first  statute  of  wills,  {g) 
power  was  given  to  dis})ose  of  all  lands,  "  of  the  nature  of 
soccage  tenure ;"  and  the  second  or  explanatory  statute  was  not 
mi'ant  to  restrain  the  nature  of  the  property  capable  of  being 
devised,  but  merely  the  power  of  those  to  devise  it  who  had  not 
tlic  whole  interest  in  the  subject  matter,  such  as  tenants  for  life 
or  in  tail,  &c.    In  Tuffiiell  v.  Page,  (li)  copyholds  Avere  indeed 

(d)  .')  /v;s/,  51.  and  vide  Doe  v.  JTuiidii^/on,  4  East,  271. 

(!>)    Cio.  Ctn-.  '1'29.  ((■)   Carili.3>. 

{(/)  S.i/k.  ;>t31.     '2  /.(/.  Rit/m.  UZj.  and  1  Lulw.  125. 

(<■)   2   I'.iilr.  113. 

(r")    'Jl>  (''//.  '2.  c.  T). 

(/:)  []'>  11.  ?,.  c.  1.  t'xpliiiied  by  st.  ,14  cV  35  Ji.8.  c.  o. 

{Ii)  3  Atk.  37.  and  Barnard  Cli.  Jhp.9. 

Q  *i  holdcu 
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1806.       holden  not  to  be  within  the  statute  of  frauds;  and  though  It 

_.    "TTi       iway  now  be  too  late  to  controvert  that  construction,  vet  it  has 
Doe d. Cook,     -^      ,        .         ,.  ,    ^       ,.  ,      ,  .,   , 

agahtsi      been  otten  snice  disapproved  of,  and  it  has  been  said  that  it  ought 

Danvers.  not  to  be  carried  further,  (a)  And  in  Hnssey  v.  Grills  (b)  Lord 
r  307  1  Hardmcke  seemed  to  think  that  customary  freeholds,  being  of  a 
very  different  nature  from  copyholds,  would  not  be  governcfl 
by  the  same  rule  which  took  the  others  out  of  the  statute.  And 
it  cannot  be  objected  that  these  estates  pass  by  surrender,  and 
not  by  will,  and  are  therefore  out  of  the  statutes  of  wills  j  for 
the  same  objection  would  have  applied  to  many  wills  good  by 
custom  before  those  statutes^  and  which  are  expressly  within  the 
fifth  clause.  [The  Court,  upon  a  doubt  started,  ^vhether 
without  a  custom  to  surrender  to  the  use  of  the  will  expressly 
found  they  could  infer  such  a  custom,  said  that  upon  the  facts 
stated  in  the  special  case  they  would  assume  the  existence  of  it ; 
especially  as  their  decision  would  not  conclude  the  defendant, 
but  he  might  bring  another  ejectment  in  case  the  judgment  of 
the  Court  should  be  against  him  now.]  Then  secondly,  sup- 
posing that  the  will,  us  such,  need  not  be  attested  by  three  wit- 
nesses, within  the  fifth  section,  yet,  as  a  declaratiojt  or  assignment 
of  a  trust,  it  ought  to  have  been  signed  hy  the  parti/,  as  required 
by  the  seventh  and  ninth  sections  of  the  statute  of  frauds.  The 
seventh  section  says,  "  that  all  declarations  or  creations  of  trust 
or  confidence  of  am/  lands  shall  be  manifested  and  proved  by 
some  writing  signed  by  the  par  fi/, Mho  is  by  law  enabled  to  ileclare 
such  trust,  or  by  liis  last  icill  in  writing,  or  else  shall  be  void." 
The  eighth  section  excepts  trusts  arising  by  implication  of  law. 
And  the  ninth  section  enacts,  "  that  all  gi'unts  and  assignments 
of  any  trust  or  confidence  shall  likewise  be  in  icriling  sig)ied  hi/ 
the  party  granting,  &c.  or  by  sncIi  last  icill,  or  else  shall  likcwi-c 
be  void."  Thc!^e  clauses  are  general,  extending  to  all  laiuis ; 
and  the  first  question  Avill  be,  whether  tlie  trusts  ]K>rc  spoken  of 
are  to  be  confined  to  cases  where  the  legal  is  separated  from  the 
eqnital)le  estate,  and  where  such  trust  or  coiifidence  is  declare<I 
or  created  by  the  party  having  tjic!  legal  estate,  as  will  be  con- 
[  308  J    tended  on  the  other  side?    ]Jui  if  that  were  so,  man}'  ca^is 

(a)  By  r.ord  Madlrs field  in  IfV'/'i^///' v.  Wai'^luff  't  P.  U/hx.  Q:^9.  and  \<y 
Lord  llardwichr  in  77;c  A/lonirij*'(rci>cr(il  v.  Andicxx,  1  Vcs.  '2'lj.  and  vide 
thr  opinions  of  Bidia-  J.  and  Lord  l.oi'dd'vro'.idi  C.  in  ilukri.hain  v.  Vincent, 
2  ViK.  }un.  C'.j'J.  anl  '.':37. 

(/'j  A/M.  ^01. 

would 
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would  be  taken  out  of  the  protection  of  the  statute  which  are  1806. 
clearly  within  the  mis^chicf  intended  to  be  remedied,  and  which  — ^ 
have  always  been  considered  to  be  included.  A  party  may  dc-  auainst 
clare  a  trust  of  land  who  has  no  lec^al  interest  to  pass,  as  in  the  Danvers. 
case  of  one  who  has  a  contract  for  the  purchase  of  land,  or  an 
aa^reement  for  a  lease,  &c.  A  fine  also  may  be  levied  of  an 
equitable  estate ;  and  unless  the  seventh  clause  attaches,  the 
uses  of  the  fine  might  be  declared  by  parol.  [It  was  observed 
e  contra  that  their  argument  Mas  not  confined  to  cases  where  the 
trust  was  declared  by  the  same  instrument  which  separated  the 
legal  from  the  equitable  estate,  l)Ut  would  extend  to  all  cases 
where  the  legal  and  ecpiitable  estates  were  separated.]  Here 
then,  after  the  death  of  the  surrenderor,  the  legal  estate,  which 
cannot  be  in  abeyance,  descended  to  her  heir,  and  the  will 
operated  as  a  declaration  of  trust  for  the  use  of  the  person  for 
whom  the  previous  surrender  had  been  made,  and  transferred 
the  interest  from  the  heir  to  the  devisee.  And  it  is  no  answer 
to  say  that  the  same  objection  would  apply  to  the  case  of  every 
common  surrender  :  for  that  is  expressly  provided  for  and  ex- 
cepted out  of  the  operation  of  the  third  clause  of  the  statute ; 
which  says,  *'  that  no  leases,  estates,  or  interests,  &c.  {not  being 
copyho/d  or  customary  interest)  in  any  manors,  lands,  &c.  shall  be 
assigned,  granted,  or  surrendered  unless  by  deed  or  note  in  writing 
signed  by  the  party,  &c.  which  shews  that  without  such  exception 
surrenders  must  have  been  signed  by  the  party.  So  a  term  of 
years  deviled  by  such  a  will,  (the  legal  interest  of  which  vests 
in  the  executor  luitil  his  assent  to  the  devise,  who  it  may  be 
said  is  a  trustee  for  the  devisee,)  is  either  not  within  the  seventh 
clause,  which  has  the  words,  "  lands,  tenements,  and  heredita- 
ments," meaning  the  realty  in  contradistinction  to  chattel  inte-  [  309  j 
rests,  or  is  within  the  exception  of  the  eighth  section  as  a  trust 
arising  by  implication  ofla^v.  Then  Iftlie  instrument  be  not  suf- 
ficient a-^  a  declaration  of  trust  in  icriting  to  pass  the  estate  for  want 
of  its  being  signed,  neither  is  it  sufticient  for  that  purpose  as  a 
hist  nil/  in  icriting  witiiin  the  other  branch  of  the  same  clause. 
]^y  the  words  "  will  in  icriti/tg"  cannot  be  meant  any  such  will 
as  the  ecclesiastical  court  would  grant  probate  of,  for  that  would 
include  iiuncn.pativc  wills,  in  direct  contradiction  to  the  plain 
intent  of  the  statute,  which  requires  the  will  to  be  in  icriting. 
The  more  obvious  construction  is  to  refer  it  to  such  will  in 
writing   as   is   before   mentioned,  namely,  a   will  in  Avriting 

•  authenticated. 
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1806.  autlientlcated,  if  not  by  the  attestation  of  three  witnesses,  at 
Doe  d.  Cook  ^^^^^  ^V  ^^^  signature  of  the  party,  as  is  required  by  the  same 
against  clause  to  every  other  declaration  of  a  trust  in  writing :  and  the 
legislature  could  not  have  meant  that  a  declaration  of  a  trust  by 
will  should  be  less  authentic  than  by  any  other  writing.  The 
ninth  section  has  the  words  "  such  will,"  and  the  construction 
of  that  must  be  the  same  as  of  the  seventh  section.  [Lord 
EUenhorough  C.  J.  and  Lawrence  J.  observed  that  the  seventh 
section  had  not  the  word  such,  and  that  the  ninth  section,  re- 
ferring to  such  icill,  meant  merely  such  a  will  in  writing  as  is  in- 
tended by  the  seventh  section.]  All  the  cases,  except  Carej/  v. 
Askeic,  (a)  seem  to  consider  that  a  will  of  copyhold  surrendered 
must  not  only  be  in  writing,  but  signed  by  the  party,  within  the 
statute.  Tuffnel  v.  Page,  [h)  and  Roe  v.  Heylwe.  (c)  And  so  was 
the  fact  in  the  Attorney-  General  v.  Andrews.  ((/)  The  precise 
[  3i0  ]  facts  in  Carei/  v.  Askew  do  not  distinctly  appear;  and  upon 
searching  the  register's  office,  no  decree  is  to  be  found  either  of 
the  term  mentioned  in  the  report,  or  for  some  terms  before  and 
after  that.  And  it  seems  strange  that  the  probate  of  the  eccle- 
siastical court  should  be  considered  conclusive  to  pass  real  pro- 
perty, with  which  the  ordinary  has  no  jurisdiction  to  meddle; 
thereby  conferring  a  power  upon  another  which  he  does  not 
himself  possess.  That  weakens  the  authority  of  the  case,  Avhich 
Avas  also  shaken  in  Habergham  v.  Vincent,  (e)  where  the  instru- 
ment was  signed  by  the  party.  The  instrument  in  question  is 
in  truth  no  more  than  a  nuncupative  will,  having  neither  signa- 
ture nor  Avitncss  to  authenticate  it  as  the  act  of  the  testatrix; 
and  if  it  be  good  to  pass  copyhold  or  customary  estate,  property 
of  that  description  is  less  guarded  than  i)crsonalty  exceeding  '^0/. 
in  value,  the  disposition  of  which  by  a  nuncupative  will  has 
several  checks  imposed  on  it  by  ihe  nineteenth  section  of  the 
statute  of  frauds,  none  of  which  were  ol)served  in  the  present 
case.  Thirdly,  the  lessor's  right  of  entry,  if  any  once  existed, 
Mas  tolled  by  the  descent  cast  on  the  defendant.  Thomas  Dan- 
rers,  the  defendant's  father,  and  heir  at  law  of  the  testatrix, 
was  admitted  into  possession  in  17'52,  and  received  the  rent 
from  her  death  in  I78O  till  his  own  death  in  1/91,  when  the 

(a)  2  Hro.  C/i.  Cm.  '>9. 

(/.)  '2  Hanund.  Ch.  Urj,.  9.     \n\.  S,  C.  1  Jtk.  \u. 

(.)  'I  lUac.  111(3.  (</)   1   /Vs.  'Vi:u 

(r)  4  Jhn.  Ch.  Cas.  .■)j5.  o7'>,  G<"1. 

est  ale 
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estate  descended  to  his  son,  the  defendant.  Now  admittingf,  1806. 
according  to  Co.  Lit.  240.  h.  s.  392.  and  Matheson  v.  Trott,  (a)  _.  "TT^qq^ 
that  the  doctrine  of  descent  cast  does  not  apply  to  a  devisee  against 
(though  it  is  to  be  observed  that  in  the  latter  case  the  Judges,  Danvers; 
who  at  first  differed  in  opinion,  afterward  decided  the  case  on 
a  colhiteral  ground)  yet  that  distinction  will  not  assist  the 
plaintiff;  if,  as  he  contends,  the  estate  pass  by  the  surrender  [  311  ] 
and  not  by  the  will.  Fourthly,  at  any  rate  the  lessor  of  the 
plaintiff  is  barred  by  the  statute  of  limitations,  21  J.\.c.  16., 
more  than  twenty  years  having  elapsed  since  her  right  of  entry 
accrued  in  1780,  on  the  death  of  Thomazine  Taylor.  1st,  Con- 
sidering the  estate  as  copyhold,  the  admittance  is  the  investiture 
of  the  tenant,  and  no  attornment  is  necessary  ;  {h)  and  a  copy- 
holder, having  a  right  or  title  to  admittance,  which  vests  in  him 
the  whole  scisen,  is  barred  if  he  do  not  claim  to  be  admitted 
within  twenty  years.  Bro.  Ahr.  Limitations,  pi.  2.  cites 
6  Ed.  6.,  Shavo  v.  Thompson,  (c)  and  JRoe  v.  Hellier.  (d)  Here 
however,  it  is  the  stronger,  because  the  defendant  and  his  fa- 
ther, heirs  at  law  of  the  testatrix,  have  had  an  adverse  possession 
by  admission  and  by  the  receipt  of  the  rents  and  profits  for 
above  twenty  years  since  the  lessor's  title  accrued.  For  an  heir 
is  in  by  descent,  and  may  bring  ejectment  before  admittance, 
though  a  devisee  or  a  surrenderee  cannot;  (e)  and  on  admittance 
upon  descent  the  heir  is  tenant  immediately  from  the  death  of 
his  ancestor.  (/')  2dly,  taking  this  to  he  freehold,  the  lessor  of 
the  plaintiff  is  also  barred  by  his  laches  ;  and  it  is  no  answer  to 
say  that  the  outstanding  lease,  which  continued  to  run  till 
Midsnmmc)-  1800,  prevented  his  entry  ])efore;  for  it  was  still 
competent  to  him  to  have  entered  without  committing  a  tres- 
I)ass ;  as  to  demand  rent,  or  fealty,  or  to  obtain  scisen  of  the 
freehold.  [Lawrence  J.  Must  not  an  entry  to  avoid  the  sta- 
tute of  limitations  be  an  entry  for  the  purpose  of  taking  pos-  L  ^l-i  ] 
session :  (i^)  and  lio^v  coidd  the  lessor  have  laMfully  entered  for 

that 

(a)  Owiii,  lil.  and  1  Leon.  '209. 

(h)  Sriniicrfmi  v.  Miller,  Hob.  177.  and  Jnon.  1  Iaoh.  '290.  1. 
(<■)  Moor,  Ml.  (d)  3  Tarn  Rtp.  16'2.  171. 

(- )    Roc  V.  ;//,/:>■,  '2  Wlls.  13.  IG  Co.  Cop.  s.  39.  Sopplem.  s.  4. 
(/■)   Co.  Cop.  11'2..';.41. 

(:;)  In  .^.'uphrnl's   Epll .   (tit.  Enfn;,)    a  book   which    was    much    coni- 
inciHlcd  ly  thr:  kite  IMr.  Justice  Bidkr,  it  is  said  of  an  cntrv  into  land*, 

llKtl 


312  '  CASES  IN  HILARY  TERxM 

1806.  that  purpose  during  the  continuance  of  the  lease  ?  If  this  were 
Doe  d  Cook  ^^'  ^  *  '^^^  "^  entry  might  be  preserved,  even  after  an  ouster  of 
against  the  rents  and  profits,  for  above  60  or  1000  years ;  which  would 
Dan  VERS,  entirely  defeat  ihc  object  of  the  statute  which  was  to  quiet 
men's  possession  :  and  it  would  be  incongruous  to  hold  that  an 
ejectment  might  be  maintained  after  a  real  action  was  barred 
by  length  of  time;  and  that  such  an  effect  shouUl  be  produced 
by  a  tenancy  from  year  to  year,  or  even  a  tenancy  at  will.]  The 
tenant  in  possession,  according  to  Taylor  v.  Horde,  (a)  enjoys 
as  the  covenanted  bailiff  of  the  tenant  of  the  freehold :  and  as  a 
recoveiy  of  a  term  does  not  displace  the  freehold,  so  according 
to  Co.  Lit.  s.  411.  there  may  be  a  desseisin  of  the  freehold, 
pending  a  term,  which  shall  be  no  ouster  of  a  term :  but  Taylor 
V.  Horde,  (b)  shews  that  a  mere  entry  on  the  land  for  another 
purposedoes  not  operate  as  a  disseisin  of  the  tenant  in  possession, 
so  as  to  make  a  good  tenant  to  the  praecipe.  [Lord  J^l ten- 
borough  C.  J.  Disseisin  is  said  to  be  a  personal  trespass,  a  tor- 
tious ouster  of  the  seisem  of  another,  (c)  And  in  Salk.  246. 
hord  Holt  says  that  there  can  be  no  desseisin  without  an  actual 
[  313  ]  expulsion,  (d)  But  can  you  shew  that  the  devisee  could  have 
entered  to  vest  theseisen  in  herself  without  committing  a  tres- 
pass upon  the  tenant  in  possession  ?  because  the  law  does  not 
require  a  person  to  do  that  Avhich  would  make  him  a  wrong- 
doer, (e)]    She  might  have  had  a  writ  of  entry  {f)  during  the 


that  "  It  is  most  properly  taken  for  the  taking  or  having  of  possession  of 
lands  or  tenements  ;  but  it  is  also  used  for  a  writ  of  possession,"  &c.  "  and 
he  that  hath  a  lawful  power  to  enter  is  said  to  have  a  right  or  title  of  entry,'' 
&c.  "  and  by  this  entry,  if  he  have  right,  he  brings  the  possession  and  right 
together." 

(a)   1  Burr.  110.  {b)  lb.  ill.  113. 

((■)  ^■i(Ie  Co.  Lit.  1.03.  b. 

(d)  \'i(le  Lord  IWiiscml  v,  yhli,  3  Alk.  33!).  So  S/irp!i.  Epif.  Disseisin 
"  Disseisin  is  where  a  man  cntereth  into  the  lands  or  tenements  of  another, 
and  putkth  him  out  where  his  entry  is  not  lawful."  This  is  intended  of  actual 
disseisin.  For  the  doctrine  of  disseisin  Ini  Klafion,  where  a  party  for  the 
sake  ofccrtiiin  remedies  is  entitled  to  consider  himself  disseised,  vide  Tcu/lvr 
V.  Ilor.'h,  1   liurr.  110,  111,  &C. 

(r)  Vide  Bro.  Assiz(,pl.  103. 

(■_/■)  For  the  several  writs  of  entry,  vide  Co.  Lit.  23.1.  l>.  and  Filz.  X  B. 
442.  401.  473,  171.  and  477.  which  are  adapted  to  specific  cases:  but  vide 
the  Stat,  of  Wcsl/ii.  'J.  c.  21. 

continuance 
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continuance  of  llie  lease,  for  the  purpose  of  asscrtinj^  and  csta-       1S06. 

blishiniir  her  riffht.     Ouster  of  seism  is  distinct  from  ouster  of  „    ~77i    „ 
^  ^  .  ,  Doe  d.  Cook 

possession.  Receipt  of  rent  by  a  stranger  is  a  dcsseisin ;  (a)  and  afctiinsi 
yet  there  is  no  ouster  of  possession.  And  at  any  rate  there  might  ^  ^^^  '■"'*• 
have  been  a  symbolical  delivery  of  customary  lands  in  lease  by 
admittance  subject  to  the  lease.  Besides,  the  devisee  might 
have  brought  a  real  action,  wherein  the  judgment  is  ut  haberet 
seisinam,&c.  without  sayingunythingof  the  possession:  and  there 
the  demandant  counts  upon  his  seisin,  and  not  upon  possession, 
as  in  ejectment.  And  if  tlie  fact  of  the  land  being  in  lease  do 
not  bar  the  seisin  of  the  owner,  there  is  no  reason  why  it  should 
bar  his  entry  for  the  purpose  of  giving  him  seisin.  The  devisee 
might  have  justified  in  trespass  brought  by  the  tenant,  that  she 
entered  in  order  to  vest  the  seisin  in  herself,  or  to  assert  her 
right  whatever  it  might  be  against  the  party  claiming  and  taking 
the  rent,  and  not  to  oust  the  tenant.  She  might  also  have  en- 
tered to  distrain  for  the  rent.  And  at  all  events  as  there  was  a 
clause  in  the  lease  for  the  re-entry  in  default  of  payment  of  the 
rent,  the  devisee  might  have  availed  herself  of  the  forfeiture  to  [  314  ] 
enter  and  keej)  possession  above  20  years  ago.  The  statute  of 
limitations  has  always  been  construed  favourably  v.ith  a  view  to 
quiet  possessions,  (b)  And  the  tpiestion,  whether  receipt  of 
rent  by  one  tenant  in  common  for  above  20  years  were  an  ouster 
of  his  companion,  (r)  could  never  have  occurred,  if  an  adverse 
receipt  of  rent  for  such  a  length  of  time  had  not  been  con- 
sidered as  a  bai'.  Now  here  the  defendant,  and  his  lather  be- 
fore him,  have  had  an  adverse  possession  by  receipt  of  the  rent 
for  above  20  years,  which  is  not  only  a  bar  to  the  lessor's  re- 
medy by  ejectment,  but  gives  the  defendant  a  title  to  the  pos- 
session, from  wlience  he  can  only  be  removed  by  a  real  action  : 
and  this  distinguishes  the  case  from  Doc  d.  Orrell  v.  Mcuhx,  {(I) 
where  the  only  (piestlon  was,  M'hcther  it  were  necessary  for  the 
lessor  of  the  [jlaintiff  to  shew  a  receipt  of  rent  \vithin  20  years 
on  an  out-standing  lease;  which  was  hoklcn  not  to  be  neces- 
sary. 

(«)  i.  e.  At  (he  election  of  the  party,  vii'c  IMimdai  v.  Boiti^h,  Cro.  Car.  ;]03. 
and  Li/,  s.  j;';;,  :>:yj. 

(b)  Dor  V.  Jo/M.s-l  'IVrm  llp.'MO.  Doc  v.  Shaur,  M.  28  Geo.  0.  lb.  30(1.  n. 
And  Doc  V.  J,.<s(>ii,  (J  Fais,',  ao. 

((■)  Dot:  V.  rr(:<:'tr,    Coirp.  217. 

(d)  Ritn/:i:>a'vu'.i  .h'.ircfin':/'/,  Ico, 

.\r.'<inncnts 
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1806.  Arguments  for  the  plaintiff. 

Doe  d.  Cook  Fir<t,  Wliether  this  be  customary  freehold,  as  some  say,  or 
a^atnst  privileged  copyhold,  as  others  think,  Blackstone,  who  in  his 
A>\  ERs.  treatise  on  Copyholders  collects  all  the  learning  and  authorities 
upon  the  subject,  arrives  at  the  conclusion  that  the  freehold  is 
in  the  lord,  and  not  in  the  tenant ;  and  this  is  supported  by  the 
subsequent  cases.  Estates  of  this  description  vary  in  nothing 
from  strict  copyholds,  except  that  they  are  not  stated  to  be 
holden  at  the  will  of  the  lord.  But  as  the  tenant  cannot  lease 
without  a  licence,  there  must  be  some  interest  remaining  in  the 
[  315  ]  lord,  and  that  interest  must  be  freehold.  Here  too  this  estate  is 
found  to  be  parcel  of  the  manor,  and  not  to  be  holden  of  the 
manor  ;  the  legal  inference  from  which  is  that  it  is  copyhold,  ac- 
cording to  Brittel  v.  Bade  ;  (o)  and  this  is  supported  by  Cronther 
V.  Oldfield;  {h)  though  the  first  resolution  there  takes  a  distinc- 
tion, as  some  other  cases  mentioned  have  done,  between  copy- 
hold and  customary  estates,  which  has  been  since  over-ruled  : 
for  in  Stephenson  v.  Hill  (c)  it  was  expressly  decided  that  the 
freehold  of  such  customary  estates  is  in  the  lord  ;  and  in  Doe 
v.  Hunlington,  (d)  and  Roe  v.  Vernon,  (c)  it  was  considered  that 
they  partook  of  the  nature  of  copyhold.  Then  being  holden 
hi/  copy,  the  estate  was  sufficiently  described  as  copyhold  in  the 
will,  and  at  any  rate  ^vas  plainly  intended  to  pass  by  that  de- 
scription. If  then  it  l)c  copyhold,  or  of  the  nature  of  copy- 
hold, it  is  clearly  not  within  the  5th  section  of  the  statute  of 
frauds,  requiring  all  devises  of  land,  dcviseable  by  the  statute 
of  wills  or  by  that  statute,  to  be  in  writing,  and  signed,  &c. 
and  to  be  attested  by  three  witnesses.  For  property  of  this  de- 
scription does  not  pa>s  ])y  tiie  v.ill  alone,  but  l)y  tiie  surrender, 
the  uses  of  which  are  directed  by  the  will.  This  is  decided  by  all 
the  ca^es  from  Tlie  Attorncij-Gencral  v.  Banu's,  (/')  Jttornc!/- 
Gcncral  v.  Andrews,  (:;)  fVagsfaff  v.  iraiistaff]  {h)  Tnfl'neU  v. 
Page,  (?)  to  Carey  v.  Askew.  (A)  The  opinion  of  Loi'd  Hard- 
uicke  C.  in  Tnffnell  v.  Page  is  e.\[)ress,  that  tlie  5tli  clause  of 
the  statute  of  fraiuls  is  conlined  to  such  estates  as  jjass  ))\  the 
siatute  of  wills  WA  &  35  H.  8.  c.  5.  ex])!alirn!g  the  prior  statute 


(a)  1  /.'/.  Ra,,.  .13.  (/')  >:-'//:.  oO\. 

(<;;  :;  H.rr.  <'>7'<\.  (<l)   1    K"-/,    'lV/.\. 

(.).".   K'/.s/,  ;)1-T').  (J)  'I   \'nn.:>9\'. 

{I)  2  All:.  'M .  (/.-;  'I  Ho.  Ch.  Cus.  i-9. 

of 
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of  32  H.  8.  c.  1.  and  confining  the  term  estates  of  inheritance,  1806. 
there  mentioned,  to  estates  of  fee  simple,  and  therefore  does  not  p^E  d.CooK 
inckide  customary  *  estates  ;  whiclihe  sairl  had  been  settled  ever  against 
since  The  Attorney-General  v.  Barnes.  And  this  is  not  over-  ^  r^^sig'] 
ruled,  as  supposed,  by  what  is  said  in  Hnssey  v.  Grills,  (a)  which 
is  not  very  clearly  reported ;  for  it  should  rather  seem  that  the 
codicil,  and  not  the  will,  was  not  attested  according  to  the 
statute  of  frauds;  the  question  stated  being,  whether  the  codicil 
were  a  good  revocation  of  the  will.  At  any  rate  it  is  distin- 
guishable from  the  present  case,  inasmuch  as  there  was  no  cus- 
tom there  to  surrender  to  the  use  of  the  will;  and  Lord  Hard- 
icicke  s-dkl  that  as  there  was  no  legal  method  of  passing  the  legal 
estate  in  that  way,  there  Avas  no  reason  for  holding  it  out  of  the 
statute  :  and  that  as  the  legal  estate  was  not  within  the  statute, 
so  was  not  the  trust ;  the  surrenderee  there  having  covenanted 
to  surrender  to  such  uses  as  the  customary  tenant  should  by 
deed  attested  by  two  witnesses  or  by  will  appoint.  Whereas 
heie  the  estates  have  always  been  surrendered  to  the  use  of 
wills.  Secondly,  the  will  was  not  necessary  to  be  signed  by 
the  party,  as  a  declaration  of  trust  within  the  Jth  section,  nor 
consequently  within  the  9th  section  of  tlie  act.  Those  sections 
only  apply  to  cases  where  the  legal  is  separated  from  the  equitable 
estate,  Avhether  by  the  instrument  in  question  or  by  any  other 
instrument  dccbiriug  or  assigning  the  trust.  But  this  is  a  mode 
established  by  custom  of  i)assing  the  legal  estate  itself;  and  no 
trust  or  confidence  is  created  or  declared  for  another,  apart 
from  the  legal  estate ;  nor  is  the  legal  estate  separated  for  an 
instant  from  tlie  equitable  estate,  but  botii  pass  1)y  the  surrender 
and  will  together.  Tiie  legal  estate  continues  in  the  sur- 
renderor notwithstanding  the  surrender,  and  would  descend  to 
his  heir  in  case  of  his  death  until  the  admittance  of  the  person 
designated  by  the  siu'rcnder.  If  the  will  be  a  dechu'ation  of  [  317  3 
a  trust  or  confidence  within  the  7th  clause,  so  is  every  surrender 
to  the  use  of  another;  but  though  surretniers  be  in  writing, 
they  never  are  signed  by  the  parties  ;  and  to  hold  that  to  be  ne- 
cessary now  for  the  first  time  would  shake  all  the  copyhold  pro- 
perty in  the  kingdom.  Suppose  a  surrender  to  the  use  of  a  will 
already  made,  the  surrender  would  tlicn  declare  the  use  as  much 
as  the  will  is  >a!d  to  do  now;  and  if  the  one  be  a  declaration 

•       of 
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1806.  of  tnist,  it  is  difficult  to  say  that  the  other  must  not  be  so. 
,"T"7  \_Lawrence  J.  observed  that  in  the  report  of  Tuffnell  v.  Page  by 
figainst      Barnardisfon,  (a)  Lord  Hardw'icke  is  made  to  say  that  "'  when 

Danvers.  the  ^^iii  is  i,j  writing  and  signed  by  tlieparti/y  that  is  sufficient," 
&c.]  That  is  not  stated  in  the  report  of  the  case  by  Atkins :  and 
taking  the  whole  sentence  together  in  Barnardiston,  it  seems  a 
strange  mode  of  expressing  an  opinion  tliat  a  will  of  copyhold 
ought  to  be  signed  by  the  party.  For  in  stating  what  is  necessary, 
he  only  says  that  it  must  be  in  writing :  though  he  adds,  that 
when  it  is  in  writing,  &c.  Lord  Hardwicke  had  before  stated 
that  it  need  not  be  attested;  and  when  he  was  pointing  out 
what  was  necessary,  and  says  that  it  must  be  in  lO'itingy  it  is 
strange  that  he  should  not  then  have  added,  if  such  were  his 
meaning,  that  it  must  be  signed  by  the  pf^riy.  If,  however,  this 
be  a  case  at  all  within  the  statute,  the  7th  clause  has  been  com- 
plied with :  for  that  only  requires  the  trust  to  be  declared  by  a 
will  in  writing,  withovit  the  additional  circumstance  of  being 
signed  by  the  parti/,  as  required  to  any  other  sort  of  writing  de- 
claring a  trust :  and  the  difference  of  the  cxj)ression  makes  it  the 

[  318  ]  stronger.  And  if  writing  meant  a  writing  b//  tlie  parti/,  then  his 
signature  alone  would  not  be  sufficient.  But  a  writing  by  the 
conunand  of  the  party  has  been  holden  suflicicnt  M'ithin  the 
statute  of  wills;  and  signing  has  never  been  decided  to  be  ne- 
cessary in  a  will  of  copyhold,  but  the  contrary  has  always  been 
taken  for  granted.  The  words  will  in  writing  were  used  in 
contradistinction  to  nuncupative  wills:  and  the  objection,  if 
valid,  would  extciid  equally  to  a  will  of  leasehold.  Indeed 
.such  a  will,  strictly  considered,  operates  more  as  a  declaration 
of  trust  than  the  present;  for  if  a  term  be  bequeathed,  no  legal 
interest  j)a?scs  to  the  legatee  before  the  assent  of  the  executor, 
but  the  whole  interest  vests  in  the  executor;  though  if  there  be 
sufficient  assets  to  pay  debts  a  court  of  ecpiity  will  compel  him 
to  convey  to  the  legatee  :  but  it  is  clear  that  such  a  will  need  not 
be  signed  by  the  party.  Again,  sujjpose  a  term  vested  in  J., 
who  declares  the  trust  of  it  to  be  for  B.,  and  then  Ji.  makes  a 
will  nut  signed,  and  bequeaths  the  trust  of  the  term  to  another : 


(«)  lUnmrd.  C.'i.  Rep.  9.  The  wliolc  sentence  is  this,  "  So  far  indetd  is 
ncre<.':iry,  that  the  will  in  such  ca-c  inn-t  lie  in  wrilinir;  but  wlicn  it  is  in 
^vntin.',  -and  si-ned  by  the  party,  thai  is  sullirient  for  sr.ch  j.r.rposc." 

that 
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tliat  would  be  a  case  directly  within  the  words  of  the  9th       1806. 

section,  as  construed  by  the  defendant :  yet  it  is  clear  that  the  „    ~~Z, 

'  ■  1  ^^^  ^*  Cook 

term  would  pass  by  such  a  will.     Then  if  a  leasehold  would       ai^ainst 

pass,  it  is  sufficient  to  pass  co])yhold.  The  statute  of  frauds  I>^>"'vers. 
leaves  the  case  of  copyhold,  with  respect  to  its  passing-  by  will, 
as  it  found  it.  Nuncupative  wills  are  sufficiently  guarded  by 
the  19th  section  of  the  act ;  and  as  to  them  no  instance  occurs 
in  the  books  of  frauds  attempted  to  be  practised,  though  very 
many  with  respect  to  written  wills;  which  shews  that  the 
checks  put  on  the  former  by  the  legislature  have  been  sufficient. 
And  in  regard  to  copyhold  there  is  an  additional  check,  that 
the  will  must  be  warranted  by  the  surrender.  In  the  second 
edition  of  Bro.  Ch.  Cas.  it  appears  that  the  instructions  for  the 
will  in  Carej/  v.  JAew  were  not  signed  by  the  party;  and  so  [  319  ] 
it  appears  in  the  note  of  that  case  added  by  Mr.  Cox  to  the  re- 
port of  JVagsiaff  v.  IVagstaff,  2  P.  Wms.  259.  S}g)iature  is  un- 
known to  the  law  oi'  England,  except  byj>ositive  statutes,  and  by 
the  Law  Merchant  in  case  of  I)i!ls  of  exchange  :  neither  deed 
nor  will  need  be  signed  at  common  law,  though  it  might  have 
been  required  by  particular  custom.  Thirdly,  as  to  the  descent 
cast  having  tolled  the  entry  of  the  lessor;  that  doctrine  does  not 
apply  to  cases  where  the  party  has  no  other  right  than  that  of 
entry,  such  as  the  case  of  a  devisee ;  (a)  nor  to  customary  or 
copyhold  estates  where  the  freehold  is  in  the  lord,  (b)  But  at 
any  rate  a  dc-^cent  cast  can  only  toll  an  entry  where  an  entry 
miglit  lawfully  iiave  been  made;  but  the  devisee  had  no  right 
of  eiitry  jjcndlng  the  lease  granted  by  the  testatrix,  v/hich  did 
not  ex])h-e  till  180U,  and  tlie  law  will  never  compel  a  person  to 
be  guilty  of  a  trespass  in  order  to  ac(iuirc  a  right.  Fourthly, 
the  same  ansv/er  ajjplies  to  the  objection  that  the  entry  of  the 
lessor  of  tiic  ])laiutiir'\vas  b;uTod  by  tiie  stariUe  of  runitations.  (c) 
Islo  other  right  or  title  of  entry  is  within  ihat  statute,  exee[!t 
tiiat  which  is  accompanied  by  a  right  of  possession,  which  the 
lessor  could  not  have  pen'ling  the  U  ase.  And  the  payment  of 
\\\r  rcnr  during  part  of  tlu>  iiiiie  to  the  defendant  and  liis  father 
^s'ou'ii  not  of  its(  If  nuike  the  holding  of  the  trnant  wrongful, 
b\iti--«lill  continued  legal  under  the  original  twin,  as  the  lessor 
wii^  nut  boiuid  to  t;i<;e  advantage  of  the  forfciiiire  arid  re-enter 
for  the  eondi'iion  broken.  Bcsitlcs,  the  dcvi;-:ee,  claiming  under 

{'t)  Co.  I'U.  '2 10.  b.  (/>)  Vide  ib.  '^0.  <i.  (c)  'U  J.  1.  c  10. 

die 
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1806.       the  will,  was  not  bound  to  enter  till  the  will  was  established, 

_    ~m        which  was  not  till  1782,  between  which  time  and  the  briiiffinff 

Doe  d.  Cook  .  '      '  .  •     % 

against      of  the  ejectment  there  was  not  an  adverse  possession  ot  20 

Ji^^^^^-    years.     *  They  also  referred  to  Doe  d.  Orrell  y.  Madox,  Run. 

*r    320    ]        V-       ,        J  /ro 

•'    Jbject.  Jpp.  458. 

Cur.  adv.  vult. 

Lord  Ellexborough  C.  J.  now  delivered  the  opinion  of 

c  the  Court. 

In  the  several  arguments  of  this  case  many  points  were  agi- 
tated, and  much  ingenuity  exercised  upon  questions  about  which 
the  Court  has  not  entertained  any  doubt.  As,  1st,  Whether 
this  estate  in  question  be  strictly  copyhold,  or  customary  free- 
hold ?  2d,  Whether  if  not  strictly  copyhold,  it  passed  by  the 
will  of  Thomazine  Taylor  by  the  description  of  all  that  copyhold 
messuage,  &c. :  or,  more  proj)erly  speaking,  whether  the  will, 
making  use  of  such  description  of  the  property,  be  sufficient  in 
point  of  description  to  direct  the  uses  of  her  previous  surrender  ? 
,  3d,  Whether  the  entry  were  tolled  by  the  descent  cast  ?  And, 
4th,  Whether  the  lessor  of  the  plaintiff's  right  of  entry  be  not 
barred  by  the  statute  of  limitations;  there  having  been  an  ad- 
verse enjoyment  of  the  rent  for  a  longer  time  than  20  years? 
And  supposing  the  circumstance  of  theestatehavingbeen  during 
all  that  time  enjoyed  by  a  tei^ant  under  a  lease  granted  by  the 
testatrix,  and  Avhich  expired  only  in  1800 ;  the  defendant  in 
that  case  contended  that  by  not  paying  rent  the  tenant  had 
committed  a  forfeiture  more  than  20  years  ago,  which  gave  the 
lessor  of  the  plaintiff  a  right  to  enter;  and  not  having  done  so 
Avitliin  20  years,  she  was  on  that  account  also  barred.  To 
these  several  objections  to  the  right  of  the  ])!aintiffto  recover, 
satisfactory  answers  liave  been  given  in  the  several  arguments; 
and  it  will  not  be  necessary  to  go  into  tliem  at  any  length. 
This  estate  ajjpears  by  the  case  to  be  parcel  of  the  manor,  to  be 

[  321  1  holden  l)y  copy  of  court  roll,  to  i)ass  by  surrender  and  admit- 
tance, to  have  been  leased  under  a  previous  licence  from  the  lord, 
and  to  have  been  surrendered  by  Tliomnr.hic  7  a(//or,  the  testatrix, 
according  to  the  custom  of  the  manor,  to  such  uses  as  she  in 
or  by  her  hist  will  and  testament  in  tirU'uig  should  api'oint.  So 
circumstanced,  it  aj)pears  to  us  that  whether  lujlden  at  the 
will  of  the  lord  or  not,  the  freehold  is  in  the  lord,  and  not  in 
the  tenant ;  and  that  with  resj)ect  to  all  the  (picstions  arising  in 
this  case  it  is  to  be  taken  and  considered  as  copyhold.  And  in  her 

will 
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will  the  testatrix  calls  It  "  all  that  copyhold  messuage  or  tene-       1806. 
ment    situate    in  Raddiffe  Highway,    within    the    manor    of       ~TT 
Stepney."    It  is  not  pretended  that  she  had  any  other  estate  to       af^uimt 
which  this  description  could  apply;  and  supposing  it  to  be  a  mis-    Danvers. 
description,  which  we  by  no  means  think  it  is,  there  cannot  be 
a  doubt  but  that  if  by  such  description  she  meant  the  estate  iu 
question,  it  may  well  pass  by  such  designation.     So  as  to  the 
other  objection,  that  the  right  of  entry  of  the  lessor  of  the  plain- 
tiff is  tolled  by  the  descent  from  Thomas  Danvers  to  the  defend- 
ant James  Da nvers,  his  son  and  heir;  two  satisfactory  answers 
have  been  given  :  that  the  objection  does  not  apply  to  copy- 
holds, or  customary  estates,  where  the  freehold  is  in  the  lord ; 
nor  to  cases  where  the  party  has  no  remedy  but  by  entry.     In 
like  manner  to  the  objections  on  the  ground  of  the  statute  of 
limitations ;  the  estate  having  been  in  the  hands  of  a  tenant 
till   1800,  holding  under  a  lease  granted  by  the  testatrix,  is  a 
sufficient  answer ;  for  during  that  lease  the  lessor  could  not 
enter  or  support  an  ejectment :  and  if  a  foi'fciture  were  com- 
mitted, she  was  not  obliged  to  enter  for  the  forfeiture. 

But  the  point  upon  which  the  Court  entertained  a  doubt, 
and  on  which  they  desired  a  further  argument,  was,  how  far  [  322  ] 
the  wil',  as  sti'ted  in  the  case,  could  be  considered  as  a  will  in 
icrifm^-  within  the  terms  of  the  surrender  to  the  use  of  her  will ; 
and  whether  such  will  must  not,  under  the  Jth  and  9th  sections 
of  the  statute  of  frauds,  be  signed  by  the  party,  as  thrown  out 
by  L(l.  Kenyan  in  Doe  ex  dem.  Tempest  v.  Dancer,  (a)  and  ac- 
cording to  what  is  re[)orted  to  have  been  said  by  Lord  Hardwicke 
in  TitjfncU  v.  Page ;  that  when  such  will  is  in  "writing  and  signed 
by  the  jnirty,  that  is  sutlicient  for  such  purpose.  But  we  are 
uosv  satisiicd  tliat  a  v.ill  to  direct  the  uses  of  a  surrender  of  a 
copyhohi,  or  of  a  customary  estate  passing  by  surrender,  is  not 
witliin  tlie  statute  of  frauds,  and  needs  not  be  signed,  unless 
such  signature  be  required  by  the  terms  of  the  surrender  to  the 
\\:c  of  tiie  wili.  We  arc  not  at  liberty  now  to  agitate  the 
(juestion,  ^v]u  iher  inunediately  after  making  the  statute  of 
tVauds  it  uiiglit  not  have  been  the  sounder  construction  to  have 
liohlcn  that  copyholds  were  comprised  within  tlie  general  words 
of  tlie  5th  and  Otli  scctious  of  that  act,  "  All  devises  and  be- 

((,')This  \v;i-  in  1790.    A  conij>i"oini'>e  was  rccorauicnded  liy  Lord  Kcvyon 
a'wd  acceded  tu. 

quest* 
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1806,       quests  of  any  lands  or  tenements,"  an  uniform  course  of  de- 

"~~~       cision  since  that  statute  has  fixdd  the  law  not  to  be  shaken,  that 
Doe  d.  Cook    ,      ,      ,  ,       .  ,  ,       ...        ,  .         . 

ugainsi       tlie  land  i)asses  by  the  surrender  and  will,  taken  together,  m 

Danvers.  the  same  manner  as  if  the  devisee's  name  were  inserted  in  the 
surrender,  ajid  docs  not  pass  by  the  will.  And  on  that  account 
a  will  of  copyhold  land  is  holden  not  to  be  a  devise  or  bequest 
of  lands  or  tenements  within  the  5th  and  6th  sections  of 
the  act.  The  /th  section  requires  all  declarations  or  crea- 
tions of  tiTists  or  confidence  of  any  lands  to  be  manifested 
and  proved  by  some  writing  signed  by  the  party  who  is  by 
law  enabled  to  declare  such  trust,  or  by  his  last  will  in  writ- 
[  323  ]  jng.  And  section  9th  requires  all  grants  and  assignments  of 
any  trust  or  confidence  to  be  also  in  writing,  signed  by  the 
party  granting  or  assigning  the  same,  or  by  such  Past  will  or  de- 
vise. It  was  contended  on  behalf  of  the  defendant,  that  under 
these  clauses  of  the  act  a  declaration  or  creation  of  a  trust,  as 
also  a  grant  or  assignment  of  any  trust,  must  be  in  writing  signed 
by  the  party,  or  by  will  signed  by  the  party:  and  that  a  will 
directing  the  uses  of  a  surrender  was  a  declaration  or  an  assign- 
ment of  a  trust.  The  gentlcmcii  ^■,■ho  argued  on  the  part  of  the 
defendant  felt  the  difficulty  of  pointing  out  the  particular  sort 
of  will  rc(juired  by  these  clauses  to  declare  or  to  grant  or  assign 
a  trust  of  lands  :  they  felt  that  if  they  insisted  on  a  will  attested 
by  three  witnesses,  they  had  to  encounter  eveiy  decision  re- 
specting a  Mill  of  copyhold,  Avhich  had  laid  it  down  that  a  will 
attested  by  three  witnesses  was  not  necesssary :  and  in  no  clause 
of  the  statute  is  there  to  be  Ibund  any  description  of  a  will  of 
land  other  than  such  a?  shall  be  so  attested.  When  the  nature 
of  the  conveyance  of  a  customary  estate  passing  by  surrender  to 
the  use  of  a  will  is  considered,  il  will  appear  plainly,  that  such 
conveyance  is  not  within  the  chaises  of  the  ac»  above  referred 
to  :  a  will  of  such  customary  lands  is  no  creation  or  declaration 
of  a  trust,  nor  a  grant  or  assignment  of  any  trust ;  but  the  sur- 
render and  will  together  constitute  a  legal  conveyance  :  there  is 
no  se|;araiion  of  the  legal  and  C(|uital)ie  estate.  The  statute  of 
iVauds  looked  to  no  will  of  lands  hut  -nuchas  should  be  executed 
and  attested  a-  t!!ercl)y  directed.  And  having  prescribed  the 
neci'-sary  foi-nis  for  a  devise  of /a^f/.v  or  tenenients,  i(  then  pro- 
ceeds to  protect  in  like  matuier  the  grant,  declaration,  or  as- 
signment of  the  trifs-t  of  any  lands  or  tenenients  ;  evidently 
[  32-1  ]    alluding  to  an  ffj'/^^a/^/e  interest  in  lands;  and  the  terms  icill  in 

icrit'wi( 
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writing  and  such  will  or  devise,  used  in  the  /th  and  9tli  clauses,       1806, 
nuist  refer  to  such  will  only  as  the  statute  recognizes  as  a  will       ~~~~ 
of  land,  viz.  a  will  attested  by  three  or  four  witnesses.     We      agaimt 
are  therefore  of  opinion,  that  a  will  directing  the  uses  of  a  [Dasvers. 
surrender  is  not  within  any  of  the  clauses  of  the  statute  of 
frauds. 

And  that  reduces  this  case  to  the  only  remaining  question, 
Whether  the  will  stated  in  this  case  fall  within  the  terms  of  the 
surrender  ?  that  is,  whether  it  will  be  a  willin  writing  ?  The  sta- 
tute of  wills,  32  H.  8.  (7.  1 .  gave  power  to  every  person  having 
lands,  to  dispose  thereof  by  will  in  icritirig.  Under  this  statute 
short  notes  taken  by  a  lawyer  from  the  testator's  mouth,  for 
the  purpose  of  being  reduced  into  form,  were  holden  to  be  a 
good  will  in  writing,  though  the  testator  died  before  they  were 
so  reduced  into  form.  1  Jnderson,  34.  Many  other  instances 
are  mentioned  by  Lord  Coke.  So  3  Leon,  79.  2  Ktb.  128. 
And  every  decision  on  the  statute  is  an  authority  as  to  what  in 
the  language  of  the  law  is  a  will  in  writing.  And  in  Carej/  v. 
Askew,  2  Bro.  Ch.  Cas.  and  in  a  note  to  Wagstnffv.  TVagstaff, 
2  P.  IVms.  259.,  Lord  Kem/on,  when  Master  of  the  Rolls,  sit- 
ting for  the  Chancellor,  9th  May  1/86,  determined  that  a  draft 
of  a  will,  the  signing  and  publication  whereof  were  prevented 
by  the  sudden  death  of  the  testator,  was  suflicient  to  ])ass  copy- 
holds surrendered  to  the  use  of  his  will.  The  draft  of  the  will 
on  which  that  deci^^ion  proceeded  was  produced  to  us  at  the 
time  of  (he  argument,  and  was  as  stated  in  the  report  in  the 
note  in  2  P.  JFms.  For  these  reasons  we  are  of  opinion,  that 
the  instrument  in  question  is  a  will  in  writing  within  the 
terms  of  the  surrender^  and  that  judgment  must  be  for  the 
plaintiff. 

Postca  to  the  Plaintiff, 


Vol.  VIJ.  R  Stead 
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Wednesday,  StEAI>  Cgainst  GaMBLE. 

Feb.  12th. 

AVhere  to  T  ^  trespass,  the  plaintiff  declared  that  the  defendant  at  Leeds 
trespass  at^.,  X  &c.  with  force  and  arms  threw  down,  pulled  up,  burnt, 
down,  "burn-^  a^^  consumed  by  fire,  and  totally  destroyed  40  perches  of 
ing,  and  to-  hedge  or  fence  of  the  plaintiff,  there  then  erected,  standing  and 
inf^^the^plam-  being,  whereby  a  certain  close  of  land  of  the  plaintiff's  called 
tiff's  hedge,  Longclose,  was  exposed  to  damage  by  cattle,  &c.  and  the  wheat 
f/fcLc/'scc  there  then  growing  was  damaged  and  destroyed  by  cattle,  &c. 
vhereby,  &c.  Pleas,  1st,  the  general  issue  j  2dly,  as  to  the  pulling  up,  throw- 
pleads^th?"^  ing  down,  and  destroying  the  said  hedge  of  the  plaintiff,  the 
general  issue,  defendant  pleads  that  the  said  hedge  was  before  then  wrong- 
and  justifies  £^jjy  ei.ected  and  being  upon  a  certain  common,  &c.  over 
throwing  which  the  defendant  prescribes  for  right  of  common  in  respect 
down  the  ^f  ^  certain  messuage,  &c. ;  and  that  the  hedge  had  been  wTong- 
cause  It  was  fuUy  erected  on  the  said  common,  and  inclosed  that  part  from 
erected  on  a    x\ic  rest,  SO  that  the  defendant  could  not  enjoy  his'said  common 

common  over       ,     .  i         •       ./<        i  n-  i    ,*        .         i 

■which  he  pre-  «is  before  j  and  so  justmes  the  pulimg  up  and  throwing  down 

scribes  for      t^g  hedge,  and  thereby  in  some  degree  destroying  the  same, 

mon  •  and     "  ^^t  doing  as  little  damage  as  possible.     The  rcphcation  took 

issue  is  taken  issue  ou  the  defendant's  right  of  common ;  which  was  found  for 

w'hi  "h  i."°    '  t^^^  defendant,  and  there  was  a  verdict  for  the  plaintiff  on  the 

found  for        general  issue,  with  20s.  damages.     And  the  Judge  not  having 

verdicTfor^     certified,   a  rule  was  obtained  calling  on  the  defendant  to 

the  plaintiff    shew  cause  why  the  Master  should  not  tax  the  plaintiff  his  full 

T^'-"^''        costs, 
damages  on 

the  general  Lamhe  shewed  cause,  and  contended  that  the  special  plea  not 
snt'^d^'i'n  the^^  S^'"^S  to  the  whole  trespass,  being  found  for  the  *  defendant,  left 
special  plea  tlic  case  as  if  the  generaljissue  only  had  been  pleaded ;  and  then, 
and  tovind       unless  the  Court  could  say  that  upon  the  face  of  the  declaration 

cannot  he  t     i  •z'     i    i 

taken  into       it  ^vas  impossible  for  the  Judge  to  have  certified  that  the  title  of 

lonsidt  ration  j],(.  jr^jj^j  ^y^^^  j„  (|nestion,  the  plaintiff  is not  entitled  to  full  costs 

ih<-  tiUe\'f   under  the  stat.  22  &  23  Car.  2.  c.  20.  .9.  13G.,  there  being  no 

tliefrcihold    certificate.       And    lie   cited  2  Vcntr.  180.  195.  as  in  point; 

come  in         ^\"hel•c  to  trespass  qu.  cl.  fr.  not  guilty  was  pleaded,  and  also  a 

tuiestion  on    justification  5  the  latter  of  which  being  found  for  the  defendant, 

the  (Icclara- 

tion  ;  and  as  o\\  iiie  declaration  the  freehold  might  have  come  in  issue,  and  the  Judge  did 

Hit  certify,  tjic  pluiuu!!  is  ciuiilcd  to  no  more  costs  than  damages, 

^r  32G  ]  and 
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and  a  verdict  for  the  plaintiff  on  the  general  issue  with  damages 
under  405.,  he  was  denied  his  full  costs,  (a)  The  same  prin- 
ciple aj)plies  on  the  other  branch  of  the  statute,  in  trespass  for 
an  assault  and  battery ;  if  the  defendant  plead  the  general  issue, 
and  a  justification  as  to  the  assault  only,  which  latter  is  found  for 
him,  and  a  verdict  for  the  plaintiff  for  less  than  405.  on  the 
general  issue,  and  no  certificate,  the  plaintiff  is  entitled  to  no 
more  costs  than  damages.  (6)  Otherwise  if  the  battery  as  %vell 
as  assault  be  justified,  and  a  verdict  for  the  plaintiff  with  da- 
mages under  40s.  (c)  Now  here  it  is  charged  that  the  defend- 
ant threw  down,  &c.  and  burnt  the  plaintiff's  hedge,  there 
then  standing  and  being,  i.e.  at  Leeds,  &c.;  which  was  neces- 
sarily a  local  trespass,  in  which  the  freehold  might  have  come 
in  question.  And  as  in  Jdlem  v.  Grinawat/,  (d)  in  trespass  for 
throwing  stones,  &c.  at  the  plaintiff's  windows  of  his  house 
and^  breaking  the  glass,  &c.  the  damages  being  under  405.  and 
no  certificate,  the  plaintiff  had  no  more  costs  than  damages, 
because  the  defendant  might  have  given  liberum  tenementum 
in  evidence,  and  so  the  title  to  the  house  have  come  in  ques- 
tion :  so  here  the  defendant  might  have  shewn  that  the  fence 
thrown  down  was  his  own  fence  on  his  own  land. 

Hullock,  contraj^  According  to  the  construction  put  upon 
the  Stat.  22  &  23  Car.  2.  if  it  either  appear  that  the  Judge 
could  not  have  certified,  or  that  upon  the  face  of  the  pleadings 
the  title  oould  not  have  come  in  issue,  the  case  is  not  within  it, 
and  the  plaintiff  is  entitled  to  full  costs,  though  the  verdict  be 
luider  405,,  and  the  Judge  do  not  certify.  Now  upon  these 
pleadings  the  title  could  not  have  come  in  question,  as  it  might 
if  only  the  general  issue  had  been  pleaded^  for  then  the  defend- 
ant might  have  proved  that  it  was  his  fence.  But  by  the  special 
plea  the  defendant  alleges  that  the  fence  was  wrongfully  erected 
on  a  common  upon  which  he  had  a  right  of  common ;  and  the 
issue  being  joined  on  his  right  of  common  it  stood  confessed 
ui)on  the  record  that  the  fence  was  erected  on  the  common ; 
and  though  if  he  had  a  riglit  of  common  he  might  justify  the 
throwing  it  down  to  enjoy  his  right,  yet  he  could  not  justify 
the  total  destruction  and  burning  of  it,  which  therclbre  stood 


1806. 

Stead 

against 

Gamble, 


[327] 


(.-/)  All  the  cases  are'coUected  in  llulloch  on  Co^ts,  04,  kc, 

(b)  Page  V.  Creed,  3  2Vm  Rep.  291. 

(c)  Smith  v.  Eilgc,  6  Tim  Rep.  502. 
(</)  G  'l\nn  liif.  2^1, 
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1806.       upon  the  general  issue.     The  whole  record  must  be  taken  to- 
r"""        gethcr :  and  the  special  plea!  negatives  any  claim  of  the  defend- 
against      ant  to  the  soil,  so  that  the  title  to  the  soil  could  not  come  in 
Gamble,     question,  and  the  defendant  as  commoner  could  not  meddle 
M'ith  the  soil,  according  to  Mason  v.  Ccesar,  (a)  Cooper  v.  Mar- 
shall, (6)  and  Sadgrove  v.  Kirhy.  (r)  Then  if  this  be  not  a  case 
within  the  slat.  22  &  23  Car.  2.,  there  not  having  been  a  cer- 
tificate against  costs  under  the  statute  43  Eliz.  c.  6.  s.  2.  the 
(  328  J     plaintiff  is  entitled  to  his  full  costs  under  the  statute  of  Glouces- 
.  ter,  according  to  Milburne  v.  Read,  (d) 

The  Court  said  they  would  look  into  the  cases ;  and  now 
Lord  Ellenborough  C.  J.  delivered  their  opinion. 
The   question  arises  on  the  statute  22  &  23  Car.  2.    c.  9. 
which  says  that  "  in  all  actions  of  trespass,  assault  and  battery, 
'•  and  other  personal  actions  wherein  the  Judge  at  the  trial 
"  shall  not  certify,  &c.  that  the  freehold  or  title  of  the  land 
"  mentioned  in  the  plaintiff's  decku-ation  was  chiefly  in  ques- 
"  tion,  the  plaintiff,  in  case  the  jury  shall  find  the  damages 
"  under  40^.  shall  not  recover  more  costs,"  &c.     Here  tlie 
declaration  states,  that  the  defendant,  at  such  a  place,  Avith 
force  and  arms  threw  down,    pulled  up,    and    destroyed   40 
perches  of  hedge  or  fence  of  the  plaintiff,  iliere  erected,  stand- 
ing and  being,  Avhereby,  &c.    And  the  construction  on  this 
statute  has  been  that  it  relates  only  to  the  two  species  of  action 
therein  specially  named,  {e)  of  trespass,  and  assault  and  Lai- 
lerif ;  and  that  the  action  of  trespass  is  confined  to  trespass  quare 
claiisum  f regit  wherein  the  freehold  or  title  of  the  land   may 
come  in  (piestion  :  [f]   And  the  (picstion  here  is.  Whether  this 
be  such  an  action  in  which  the  freehold  or  title  could  come 
in  question  ;  for  if  it  might,  the  damages  being  under  4(h:  and 
the  Judge  not  having  certified,  the  plaintiff  can  have  no  mure 
costs  than  (hnnages  ?     But  in  this  case  there  was,  besides  the 
general  issue,  a  special  ])lea  justifying  the  prostration  of  the 
liedge,  because  it  was  wrongfully  erected  upon  the  defendant's 
common,  and  debarred  him  of  the  exercise  of  his  right  of  coni- 
mun  in  tani  aniplo  modo  ;  on  which  right  of  common  issue  was 
[  329  ]     liiken  and  found  for  the  defendant :  and  it  was  contended  that 

(a)  '>  Mol.  (i,-).  (/-;  t  r.un:  'Jfj').  (()  G  Ttnn  lltp,  lOCi. 

((/)  13  ll/V.v.  v,n.  -l,  (<-;  Vide  lliillvck  on  Costs,  11. 

(^f)  lb.  (,:>,  w\r. 
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\vc  ought  to  take  into  consideration  the  facts  stated  in  that  plea  180(5. 
and  the  finding  of  tlic  jury  thereon,  in  order  to  shew  that  the  g  ^ 
plaintiff's  freehold  could  not  come  in  question.  But  wc  are  of  ouainst 
opinion  that  we  cannot  for  this  purpose  look  to  the  facts  Gamble. 
stated  in  the  plea :  and  therefore  the  incpiiry  reverts  back  to 
the  declaration,  upon  which  we  think  that  the  freehold  might 
have  come  in  question :  and  that  as  the  damages  are  under 
40s.,  and  there  is  no  certificate  of  the  Judge  that  the  freehold 
did  come  in  question,  the  plaintiff  cannot  have  more  costs 
than  damages.  Amongst  other  cases  which  are  collected  in 
Mr.  Hullock's  book  upon  this  subject  Avill  be  found  Butlei" 
v.  Cozens,  11  Mod.  198.  and  6.  Fin.  Ahr.  357-  in  the  margin; 
where  in  trespass  for  breaking  the  plaintiff's  lock  upon  his  gate, 
the  damages  being  under  40^.  and  no  certificate,  it  was  holden 
that  the  plaintiff  should  not  have  fidl  costs ;  for  the  lock  was 
fixed  to  the  post,  and  the  post  to  the  freehold,  and  therefore  tlie 
freehold  might  have  come  in  question.  In  another  case,  of 
TomUnson  v.  White,  Barnes,  121,  in  trespass  for  breaking  and 
entering  his  the  ])laintifi''s  house,  and  breaking  his  cellar  door; 
the  jury  having  found  for  the  plaintiff  as  to  the  breaking  the 
door  G(/.  damages,  and  their  being  no  certificate,  the  plaintiff 
had  only  so  much  costs,  because  the  door  was  fixed  to  the  free- 
hold, which  might  therefore  have  come  in  question.  Again,  in 
Comb.  420.  in  trespass  for  pulling  down  a  hedge,  whereby  the 
cattle  of  strangers  entered  and  eat  the  grass ;  where  the  hedge 
must  be  taken  to  have  been  fixed  to  the  freehold  ;  the  plaintiff 
liad  no  more  costs  tlian  damages.  And  in  Haiiis  v.  Hughes,  m 
the  same  book,  j).  324.  in  trespass  for  entering  the  plaintiff's 
close  an<I  cuttiiio-  his  cable,  whereby  he  lost  the  use  of  his  boat, 
the  ])]riinti(r  having  2d.  damages,  had  his  full  costs  :  fjut  Ho/t  [  330  ] 
said  it  would  have  been  otherwise  in  an  action  for  breaking  his 
close  and  cutting  his  rails, /(J/- //ie?/  are  fixed  to  the  freehold .  Now 
this  must  be  considered  as  an  action  of  trespass  (juare  clausum 
fregit,  and  destroying  and  burning  the  plaintiff's  liedge,  which 
v.as  part  of  the  freehold,  in  which  the  freehold  nn'ght  have 
come  in  question  ;  and  the  damages  being  under  40.v.  and  no 
certi.'k-iite,  there  can  be  no  more  costs  than  damages. 

Rule  discharged,  (o) 

(■')  \'iilc  Mtiiui  V.  Vullancr,  1  Ea^i,  j50. 

Line 
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Ietl&'  Line  o^-ain^f  Lowe. 

s^  wsed^T^  npHE  Defendant,  who  was  in  custody  on  mesne  process, 

for  M-ant  of      "*•    having  been  superseded  for  want  of  being  charged  in 

being  charged  execution  within  two  terms  after  final  iudgment,  was  afterwards 
in  execution   ^,        .  .  .^r,.^., 

within  two     taken  m  execution  upon  a  wnt  of  capias  ad  satisfaciendum 

terms  after     issued  UDon  the  same  nidgment :  whereupon  a  nile  nisi  was 
judgment  .  j      o  »  i 

cannot  be       obtained  for  setting  aside  the  writ,  and  discharging  the  defend- 
again  arrested^nt  out  of  custody,  for  irregularity,  with  costs ;  on  the  ground 
execution       *^^^  ^^^  body  of  the  defendant,  having  been  once  discharged 
upon  the        out  of  custody  for  want  of  being  charged  in  execution  in  due 
mem  "^ abler  ^^^^  ^f^^^  ^"^^  judgment,  could  not  be  taken  again  upon  the 
if  superseded  same  judgment;  which  was  said  to  have  been  so  ruled  in  Wright 
proceeding's    ^'  ^^^^^^^h  («)  ^^d  recognised  in  Blandford  v.  Foot.{h) 
in  time  before      *  Wood  shewed  cause,  and  said  that  this  was  a  mere  dictum 
^\  r"oo  V  T   i*^  the  case  in  Barnes,  which  Avas  repeated  in  the  other  case,  but 
was  not  the  point  in  judgment  in  either  case  :  for  in  the  first, 
the  defendant,  who  had  been  discharged  out  of  custody  on  en- 
tering a  common  appearance  for  want  of  the  Plaintiff's  pro- 
ceeding to  judgment  in  due  time,  was  taken  and  holdeii  in  ex- 
ecution after  judgment  in  the  same  cause  :  and  in  the  last  case 
the  defendant  was  holden  liable  to  be  taken  in  execution  in  an 
action  on  the  former  judgment,  having  never  beat  charged  m 
execution  before^  though  he  could  not  be  holden  to  special  bail 
in  such  action.    Then  as  the  defendant  would  have  been  liable 
to  have  been  taken  in  execution  in  an  action  brought  upon  the 
judgment,  it  is  more  beneficial  to  him  to  be  charged  in  execu- 
tion on  the  same  judgment,  without  the  accumulation  of  the 
costs  in  the  second  action. 

Wiglc]/,  in  support  of  the  nile,  relied  upon  the  distinction 
laid  down  in  the  books,  that  if  the  defendant  be  discharged  out 
of  custody  6e/bre  judgment,  there  he  may  be  taken  in  execution 
after  judgment :  alitcr  if  superseded  a//er  judgment :  for  which 
he  referred  particularly  to  Impey'sLtstr.  Cler.,  (c)  who  refers  to  a 
note  on  thcRnle  of  T.  2  Geo.  1 .,  and  this  is  supported  by  the  cases 
before  mentioned,  and  by  Rose  v.  Clir'istfidd,  {d)  where  the  gene- 

('i)   Bfirnc.':,  37(). 

(6)  Coup.  72.  and  vide  Toppinis  v,  Bi/nn,  1  Term  llcp.  273. 

(<■)  K.  B.  4th  edit,  \\  623.  ('/)  1  T(rm  lirp.  591, 

I'alitv 


IN  THE  Forty-sixth  Year  op  GEORGE  III.  331 

rallty  of  the  rule  once  contended  for,  that  a  prisoner  once       18(MJ. 
supersedable  always  continues  so,  was  qualified  and  restricted       "l 
to  cases  where  he  remains  in  the  same  custody  and  under  the      against 
same  process.  Lowe. 

Lord  Ellenborouch  C.  J.  said  that  the  Court  would  in-  [  332  ]  , 
quire  into  the  practice ;  and  the  next  day  his  Lordship  said  that 
upon  looking  into  the  book  of  Rules  and  Orders  of  K.  B.  there 
was  a  reference  from  the  iiile  of  T.  2  Geo.  1.  (a)  to  a  note 
which  struck  their  notice,  stating  that  if  the  defendant  supersede 
for  Avant  of  proceedings  before  judgment,  yet  the  plaintiff  may, 
after  judgment  obtained,  take  the  defendant  in  execution  :  hut 
othenvise  if  the  defendant  supersede  for  want  of  charging  hi  exccu- 
Hon ;  (6)  but  no  authority  was  quoted  in  support  of  it.  That 
they  had,  however,  found  an  express  authority  for  it  in  Clarke 
V.  Venner,  M.  10  Geo.  2.  reported  by  Sir  George  Cooke  in  his 
Cases  of  Practice  in  C.  B.  p.  136.  "  A  motion  to  discharge  the 
defendant  out  of  execution,  who  was  before  discharged  for 
want  of  the  plaintiff's  proceeding  to  judgment;  afterwards  the 
plaintiff  proceeded  to  judgment  and  took  the  defendant  in  ex- 
ecution. Mr.  Justice  Denton  said  he  had  consulted  with  the 
Justices  of  the  King's  Bench,  and  one  of  the  Judges  told  him 
that  the  constant  practice  of  that  Court  was,  that  where  u  defend- 
ant was  discharged  for  want  of  proceeding  to  judgment,  the 
plaintiff  may  afterwards  proceed  to  judgment,  and  take  him  in 
execution  thereon.  But  if  the  plaintiff  had  proceeded  to  judg- 
ment, and  the  defendant  was  discharged  for  want  of  being  charged 
in  execiition,he shouldhe  totally  discharged, and  cannotafterthatlje 
charged  in  execution."  The  same  thing  is  said  in  Blandford  v.  Fool, 
which  refers  to  Wright  v.  Kersicill.  We  are  therefore  of  o[)i-  [  333  J 
nion,  upon  the  authority  of  these  cases,  that  the  defendant, 
having  been  superseded  for  Nvant  of  being  charged  in  execution 
in  due  time  after- judgment,  cannot  now  be  taken  again  in 
execution  upon  the  same  judgment. 

Rule  absolute. 

(rt)  Thorc  is  no  paging  to  the  edition  of  1717,  but  it  is  p.  '210  of  edit,  of 
179.5.     The  quotation  here  made  is  from  the  former  edition. 

{b)  There  is  no  reference  to  any  authority  in  the  original  edition :  but  a 
corresponding  note  in  the  cdkion  of  1795,  p.  300.  refers  to  Hall  v,  Ho>xc>, 
Cus,  temp,  Hurdw.  244.  which  does  not  go  fully  to  the  point  in  question. 


Dali: 
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Wcdnesdiiy,  Dale,  Qui  Tani  against  Beer. 

Feb.  12lh.        

It  is  sufficient  ^T^HE  Plaintiff  sued  in  debt,  as  well  for  himself  as  for  the 
in  a  qui  tarn  M.  pQQ^  q(  ^]^Q  parish  of  fFest  Moulscy  in  Surrey,  to  recover 
action  to  en-         ^  .  .  .  .i        ^        lo  ^      V»        irx   i- 

title  the  plea  certain  penalties  upon  the  stat.  13  Geo.  2.  c.  19.  for  entering  a 

with  the  running  poncy.  The  Defendant  put  in  a  plea  of  nil  debet,  in- 
parties  with-  titled,  "  TValter  Beer  at  the  suit  of  Thomas  Dale."  On  which 
out  the  addi-  the  plaintiff  signed  judgment  as  for  want  of  a  plea,  on  the 
tam  °&(?  to  ground  that  the  plea  was  imj)i*operly  entitled,  this  being  a  qni 
the  plaintiff's  tam  action,  wherein  the  plea  should  have  been  entitled.  Dale 
"'^*"^'  qui  tam,  &c. :    and  now,  upon  a  rule  for   setting  aside  the 

judgment  for  irregularity  with  costs,  which  was  supported  by 

Header,  and  opposed  by  Lawes, 

The  Court  were  of  opinion  that  the  judgment  was  irregularly 

signed  j  that  the  plea  was  well  enough  entitled,  without  the 

addition  of  the  character  in  which  the  plaintiff  sued ;   and 

piade  the 

Rule  absolute. 


MEMORANDA. 
AT  the  latter  end  of  this  Term  Lord  Eldon  resigned  the  Great 
Seal,  and  was  succeeded  in  the  office  of  Lord  High  Chan- 
cellor, by  the  Honourable  Thomas Erskine,  who  was  created 
a  Peer  of  the  United  Kingdom  of  Great  Britain  and  Ireland 
by  the  title  of  Lord  Erskink,  Baron  oi Restormcl  Castle,  in 
the  county  of  Cornwall;  and  was  afterwards  sworn  of  His 
Majesty's  Most  Honourable  Privy  Council.  His  Lordsliip 
took  his  scat  on  the  Bench  of  the  Court  of  Chancery  on  tho 
last  Day  of  Term. 

Arthur  Pigcott,  Esq.  one  of  His  Majesty's  Counsel  learned 
in  the  law,  succeeded  the  Honorable  Spencer  Perceval  as 
His  Majesty's  Attorney-General;  and  was  knighted. 

Samuel  Romilly,  Esq.  one  of  His  Majesty's  Counsel  learned 
in  the  law,  succeeded  Sir  Vicarv  Gibrs,  Knt.  as  His 
Majesty's  Solicitor-General  ;  and  was  knighted. 

Thomas  Jervis,  1'2?(i.  Mas  appointed  one  of  His  Majesly's 
Conn-^cl  learned  in  the  law. 


CASES  i_^. 

ARGUED  AND  DETERMINED 

I.N    THE 

COURT  OF  KING  S  BENCH, 

IN 

Easter  Term, 

111  tlic  Forty-sixth  Year  of  the  llciga  of  G^oRGJi  HI, 


INIr.  Serjeant  Lens  and  Mr.  Serjeant  Best,  having  been  ap- 
pointed His  Majesty's  Serjeants  learned  in  the  Law,  took 
their  Seats  within  the  Bar  at  the  begiiniing  of  this  Term : 
as  did  also  Francis  Ilargravc,  Escj.  on  being  appointed  one 
of  His  Majesty's  Connsel  learned  in  the  Law,  and  PliUip 
Vaunccy,  Esq.  on  having  a  Patent  of  Precedence. 


Tt'iiNEa  against  RrrnAiiDSox  and  Another,  Assignees  of 

B.vRnKH,  a  Bankrupt  "  Tkuruhn, 

'  ^  April  2ith. 

f  I  yWV.  Plaintiff  declared  in  covenant  as  assignee  of  the  residue  "^Vhere  as- 
JL    of  a  term  of  40  years  and  a  lialf,  holdcn  under  the  crown,  ^'f  "kri^p^/^d- 
iu  certain  premises  upon  an  indenture  of  *  demise  thereof,  dated  vertised  the 
1st  Januan/  1789,  made    by  a  prior  termor,  tlu'ough  Avhom  .  ^^'^ ''^  ^^'^' 

inises,  of 
which  the  bankrupt  was  lessee,  i'or  sale  by  aiiclion,  (without  stating  themseh-cs  to  be  the 
owners  or  pu-scsscd  tliereof)  and  no  l)iddcr  oltering,  tlicy  never  took  possession  in  fact  of 
the  premises:  licl(l,that  this  was  no  nsore  than  an  cxperinirnt  to  ascertain  the  vahie,  wiicther 
the  Ica-e  were  beneficial  or  not  to  the  creditors,  and  did  not  amount  to  an  assent  on  tlie 
])art  of  l!ie  assignees  to  take  the  term,  or  support  an  averment  in  a  declaration  in  covenant 
against  them  by  the  landlord,  tliat  all  the  estate,  rii^ht,  title,  interc^r,  J<c.  of  the  bankrupt  in 
the  prcmi-e-  cn/in-  hi  //it  i/ifnulimls  In/  (is^fLsiintcnf  l/icnul'.  '*  [   33(3  J 

he 
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HiCHARD 

SON. 


1806.  he  claimed,  to  Barber  the  bankrupt,  for  34  years  from  the  en- 
suing Lammas,  at  the  yearly  rent  of  132/.  payable  at  Candlemas 
and  Lammas,  by  virtue  of  which  indenture  Barber  entered  and 
was  possessed.  The  declaration  then  stated,  that  after  Barber 
became  so  possessed  of  the  premises,  viz.  on  the  1st  of  January 
1790,  all  his  estate,  right,  title,  interest,  and  term  therein  came  to 
the  Defendants  by  assignment  thereof  duly  made,  hy  virtue  of  which 
said  assignment  the  defendants  entered  into  the  demised  premises  a7id 
wei^e  possessed  thereof  for  the  residue  of  the  term,  &c.  and  assigned 
for  breaches  an  arrear  of  rent  for  three  years,  ending  on  Lam- 
mas day  1804,  to  the  amount  of  396/.  18s.  which  the  defendants 
refused  to  pay ;  and  want  of  repair  during  the  possession  of  the 
defendants.  The  defendants  pleaded,  1st,  that  all  the  estate, 
right,  title,  interest  and  term  of  Barber  on  the  premises,  did  not 
come  to  them  by  assignment  thereof.  2d,  That  the  defendants  did 
not  enter  into  the  demised  premises.  Sd,  That  the  defendants 
were  not  possessed  thereof  for  the  residue  of  the  term.  4th,  That 
Barber,  being  a  trader,  and  indebted,  &c.  became  a  bankrupt, 
&c.  and  that  his  personal  estate  and  effects  were  assigned  and 
transferred  by  the  commissioners  to  the  defendants  in  trust  for 
.  his  creditors ;  but  that  the  estate,  right,  title,  interest,  and  term 
oi  Barber  in  the  demised  premises,  was  not  specified  in  the  in- 
denture and  assignment  from  the  commissioners  to  the  defend- 
ants as  assignees  as  aforesaid,  and  never  came  to  the  defendants  by 
assignment  thereof,  except  to  the  assignees  of  the  estate  and  effects 
in  general  terms  of  Barber  the  bankrupt;  and  that  the  defend- 
ants hcive  not  at  any  time  hitherto  t alien  possession  of  the  demised 
premises.  There  was  a  5th  plea  similar  to  the  last,  only  stating  in 
[  337  ]  the  conclusion  that  the  defendants  had  not  at  any  time  hitherto 
entered  into  the  deinised  premises  ;  and  a  Gth  similar  plea,  alleging 
that  the  defendants  had  not  at  any  time  hiiherlo  consented  or  agreed 
to  accept  the  estate,  right,  title,  interest,  and  term  of  Barber  of 
and  in  the  demised  premises,  as  part  of  his  estate  and  effects;  and 
a  7th  similar  i)lea,  alleging  that  the  defendants  had  renounced 
the  es-tatc,  &c.  and  term  of  Barber,  of  and  in  the  demised  pre- 
mises from  being  to  be  considered  as  part  of  his  estate  and  effects. 
Issues  were  taken  on  the  three  first  pleas;  and  the  plaintift' 
replied  to  the  4th,  that  the  defendants  did  take  possession  ot 
the  premises ;  to  the  5th  that  they  did  enter ;  to  the  6ta,  that 
they  did  agree  to  accept  the  estate  of  Barber;   and  to  the 

7th, 
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yth,  that  before  they  renounced,  they  accepted  and  were  pos- 
sessed of  the  residue  of  5ar6er's  term.    The  rejoinder  took  issue     J"    ~ 
on  the  replications  to  the  4th,  5th,  and  6th  pleas ;  and  to  the      against 
replication  to^the  7th  plea,  the  defendants  rejoined  that  they   Richard- 
did  not  accept,  nor  were  possessed  of,  the  residue  of  the  term 
before  they  renounced;  and  on  that  also  issue  was  taken. 

At  the  trial  before  Chambre  J.  at  the  last  assizes  at  Newcastle, 
Mr.  Fc?iwick,  the  only  witness,  proved  that  he  was  employed 
as  an  attorney  by  the  defendant  in  1796?  and  by  whose  direc- 
tion he  advertised  the  premises  in  question  for  sale.  That  there 
was  a  demand  of  about  500Z.  by  the  plaintiff,  the  landlord,  on 
barber  J  for  the  rent  in  arrear,  and  for  the  repairs  of  the  property 
in  question,  which  had  been  several  times  demanded ;  on  which 
account  Mr.  Fenwick  advised  the  defendants  to  advertise  the 
property  for  sale,  in  order  to  try  whether  it  were  of  any  or  what 
value,  and  whether  it  would  countervail  the  charges  upon  it; 
and  if  it  would  produce  sufficient  to  pay  the  landlord ;  his  de- 
mand bcina^  the  principal  object,  as  the  other  debts  were  mostly  [  338  ] 
satisfied.  Accordingly  a  sale  was  advertised  (a)  which  was 
attended  by  Mr.  Fenwick  in  company  with  Michardsorif  one  of  the 
assignees  of  Barber,  and  the  property  Avas  put  up  in  different 
lots  to  induce  persons  to  bid ;  but  there  was  no  bidder. 
I{icha7'dson  said,  that  an  offer  had  been  made  for  a  meeting- 
house (the  principal  part  of  the  premises)  ;  but  the  offer  was 
so  small  that  Mr.  Fenwick  advised  him  not  to  accept  it,  as  it 
would  do  nothing  to  liquidate  the  plaintiff's  demand;  and 
nothing  was  in  fact  ever  received  by  the  assignees  for  it.  After 
this  Mr.  F\iiwick  advised  a  valuation  of  the  premises,  but  being 
informed  that  they  were  worth  nothing,  he  advised  the  dcfend- 


(«)  The  advertisement  was  in  these  terms  :  <^  To  be  sold  by  puUic  auction, 
at  the  house  oi  II.  B.,  Fiiinuirket,  Ncircasilc-iipon-T^nf,  on  2Ion(lai/  19th  Dec. 
1706,  subject  to  such  conditions  of  sale  as  shall  then  be  produced,  all  those 
several  messuages  or  dwelling-houses,  one  of  them  late  the  Blue  Ee// public 
house,  and  ten  shops,  and  also  the  Protestant  Dissenting  Meeting-house, 
Parsonage-house,  School-room,  waste  ground,  and  premises,  held  by  lease 
for  31  years  and  a  half  from  Luminal  1789,  imder  Sir  J.  C.  Tiirna-  Knt., 
situate  in  or  near  the  Cas/lc  Oartlt,  &:c.,  let  to  ditTercnt  tenants  at  upwards 
of  200/.  per  annum.  The  respective  tenants,  on  application,  will  shew  the 
premises,  and  further  particulars  may  be  known  by  applying  at  the  office  of 
IMcssrs.  Ft'ruvick,  Nacgnlc-itrccl,  NaixasUc," 

auts, 
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1806.       ants,  his  clients,  not  to  inteiferc  with  the  property.    Upon  tills 
Turner      evidence  the  learned  Judge  thought,  as  the  defendants  did  not 
against      appear  to  have  taken  possession,  either  actually  or  hy  receiving 
KicHARD-    any  rent,  or  to  have  ever  paid  rent  either  to  Sir  J.  Turner  or  to 
the  plaintitr  who  claimed  from  him,  that  the  single  circum- 
stance of  endeavouring  in  the  year  1796  to  ascertain  the  value 
of  the  premises  hy  the  means  stated  hy  the  witness,  and  which 
appeared  to  have  been  done  for  the  purpose  of  determining 
Avhether  it  were  adviseable  for  them  on  the  part  of  the  creditors 
to  accept  the  estate  or  not,  was  not  sufficient  to  affix  upon  the 
r  "^^-^  ]    defendants  the  character  of  assignees  of  Barber,  the  bankrupt's 
term,  so  as  to  render  them  responsible  for  the  performance  of 
the  covenants  in  his  lease:  on  which  the  plaintiff  submitted  to 
be  nonsuited.   In  last  Jrichaelmas  term  a  rule  nisi  was  obtained 
for  setting  aside   the  nonsuit,  &c.  on  the   ground   that   the 
assignees,  by  putting  the  premises  up  to  sale,  had  taken  to  and 
treated  them  as  their  own,  and  could  not  afterwards  renounce 
them  because  the  bargain  jiroved  disadvantageous.    And  a  case 
of  Broome  v.  Robinson,  tried  before  Lord  Kemjon  C.  J.  at  West- 
minster, in  December  1800,  was  cited;  wlierc  the  plaintiff,  the 
landlord  of  a  house,  brought  his  action  for  use  and  occupation 
from  Ladij-daij  to  Michaelmas  1800,  against  the  defendant,  who 
was  the  assignee  of  abankrui)t  to  Avhom  the  houge  had  been  let. 
After  the  bankruptcy,  in  January  1800,  the  plaintiff  apj)licd  to 
the  defendant  to  know  if  he  meant  to  take  the  bankrupt's  inte- 
rest in  the  house;  Jto  Avhich  the  defendant  answered,  that  if  he 
did  not  let  it  l^y  La(Ji/-day,  he  would  give  it  up ;  and  at  Ladj/- 
daj/  the  defendant  paid  the  rent,  and  offered  the  agent  the  key. 
It  was  contended  that  the  defendant,  as  assignee,  was  not  liable. 
But  Lord  Kcm/on  C.J.  held,  that  though  he  might  have  refused 
it  at  hrst,  yet  he  could  nut  lake  it  in  part,  and  afterwards  reject 
it  when  he  found  it  would  not  answer,  and  he  could  not  let  it. 
And  the  [jlaintiff  recovered. 

Park  and  Llltledah  now  shewed  cause,  and  (listinguislicd  this 
from  the  case  last  cited;  fur  there  the  assi;,niee  had  refused  at 
iirst  to  deliver  up  the  premises  when  put  to  his  election  by  the 
landlord.  And  they  referred  to  BourdilUm  v.  Dalto)i  and 
others  {(i)  where  Lord  Kenymi  considered  that  tlie  assignees  of  a 
bankrupt  lessee  were  nut  liable  for  t!ie  rent,  uidess  they  had 

('/)  iVvJ.c'.s  .v.  r.  C'is.  '2C>?',  and  1  E-n.  N,  F.  C'is.  '.'153. 

tal-cen 
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taken  possession  of  the  premises.   And  in  Eaton  v.  Jacqucfi,  (a)       1606. 
Buller  J.  said  that  not  even  an  absohitc  assignment  was  suflicient        ~    ~ 
to   charge  an   assignee  without   possession.     Now  here    the      a<;<umt 
assignees  never  took  to  the  term,  or  ever  had  possession,  either    TticHARD- 
actual  or  implied,  as  by  the  receipt  of  rent.    They  only  endea- 
voured to  ascertain  the  vahie  l)y  advertising  the  premises  for 
sale,  as  it  was  tiieir  duty  to  do,  tlie  result  of  which  deter- 
mined them  not  to  take  to  the  lease.    [Lord  FAlenhorougU  C.J. 
before  the  advertisement  for  sale  was  produced,  inquired  whe- 
ther the  defendants  had  therein  held  themselves  out  as  the 
ou'uersof  the  lease;  which,  it  was  suggested,  might  have  been 
evidence  to  go  to  the  jury  :  but  upon  the  production  of  the  ad- 
vertisement as  before  stated,  nothing  of  that  sort  appeared. 
And  as  there  was  no  bidding  at  the  sale,  no  question  arose  as 
to  the  auction  duty,  as  in  the  case  of  property  bought  in  by  the 
owner.] 

Cockell  Serjt.  and  Ricliardsou,  in  support  of  the  rule,  con- 
tended, that  the  assignees  taking  upon  themselves  the  power  of 
dis[)osing  of  the  premises,  by  putting  them  up  to  sale,  was-tan- 
tamount  to  an  actual  [)ossession;  and  precluded  them  from  say- 
ing that  they  had  not  taken  to  the  lease ;  for  unless  they  had, 
they  could  have  no  power  of  selling  it.  The  landlord  might 
not  have  chosen  to  have  the  premises  put  up  to  auction,  if  they 
\\Li'v  to  be  thrown  back  ui)on  his  hands.  [Lord  FJ/enboroiigJi. 
All  that  does  not  vest  in  the  assignees  must  remain  in  the  bank- 
rupt.] Notwithstanding  the  doctrine  laid  down  in  Eaton  v. 
Jacques',  (which  has  often  since  been  disjmted,)  (Z»)  it  is  sufficient  r  34^  1 
that  there  has  been  an  actual  assignment  in  order  to  charge  the 
assignee,  Mithout  an  actual  entry.  But  particularly  in  the  case 
of  assignees  of  a  bankrupt,  in  M'liom  the  law  vests  the  pro[)erty 
of  the  bankrupt;  though  they  may  renounce  that  which  is  not 
beneficial.  But  they  cannot  make  such  renunciation  after  they 
have  once  assented  to  take  the  interest  devolved  upon  them  : 

(.;)    R)»-/.  Kit. 

(/')  'riiey  jet'rrrcd  to  V.'uikcrw  Vurc,:<,  D^uis/- ■W'i.  V.  Si  one  v.  Ilvuns,  Slt- 
lin^N  al'ur  Midi.  39  G.  ">.,  where  .the  q'.'.cstion  was,  Wncllicr  the  assignee 
were  liihle  to  tiic  2;roiiiKl  rent;  and  J.ord  Kcni/nn  said  lie  could  not  suh- 
t^ciihe  to  the  doctrine  laid  down  in  Katon  v.  Jncqucx.  And  vide  what  was 
said  by  the  same  uublc  and  learned  Judye  in  U't^UrdiU  v,  Dale,  7  Term 
Hep.  31'.'. 

aiu] 
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1S06.      and  no  stronger  instance  of  such  assent  can  be  given,  than  hold- 

„'^'~~       ing  themselves  out  to  the  world  as  having  power  to  sell  it ;  for 

against      no  Sale  of  property  can  take  place  but  by  the  owner  of  it  j  and 

Richard-    jj  jg  merely  giving  the  transaction  a  colour  to  say,  that  it  was 

only  an  experiment  to  ascertain  the  value.    At  atl  events  it  was 

evidence  for  the  jury.     [Le  Blanc  J.  observed,  that  when  the 

Judge  gives  his  opinion  upon  the  evidence,  and  the  plaintiff 

submits  to  be  nonsuited  rather  than  risk  a  verdict  with  that 

direction,  he  cannot  afterwards  object  that  any  fact  has  been 

withdraAvn  from  the  consideration  of  the  jury.]     To  which 

they  said,  that  they  had  submitted  in  deference  to  the  opinion 

expressed  by  the  learned  Judge,  of  the  law  arising  out  of  the 

facts  in  proof. 

Lord  Ellexborough  C.  J.  This  is  an  action  brought  by 
the  landlord  of  certain  premises  against  the  assignees  of  a  bank- 
rupt lessee,  charging  them  with  the  breach  of  covenants,  which, 
if  they  were  assignees  of  the  land,  they  would  be  liable  to  j  and 
in  this  action  it  is  necessary,  according  to  the  usual  form  of 
[  342  ]  declaring  which  has  been  pursued,  to  charge  that  the  premises 
had  come  to  the  defendants  by  assigtiment,  that  by  virtue  thereof 
they  had  entered  into  and  were  possessed  of  the  premises  for  the 
residue  of  the  term ;  and  upon  all  these  facts  issues  are  taken. 
There  was  no  proof  of  any  actual  entry  or  possession  by  the 
defendants,  and  therefore  the  question  comes  to  be  raised  upon 
the  other  issue,  whether  all  the  estate,  right,  title,  interest,  and 
term,  of  the  bankrupt  in  the  premises,  came  to  the  defendants  by 
assignment  thereof  duly  made  ?  Now  it  has  been  decided  that 
assignees  of  a  bankrupt  are  not  bound  to  take  what  Lord  Kenyon 
called  (a)  a  damnosa  haereditasj  property  of  the  bankrupt, 
which  so  far  from  being  valuable  would  be  a  charge  to  the  cre- 
ditors ;  but  they  may  make  their  election :  if,  however,  they 
do  elect  to  take  to  the  i)roperty,  they  cannot  afterwards 
renounce  it  because  it  turns  out  to  be  a  bad  bargain ;  according 
to  what  Lord  Kenyan  said  in  the  other  case  of  Broom  v.  Robinson. 
What  then  is  the  evidence,  on  which  this  issue  is  endeavoured 
to  be  sustained  ?  It  appears  that  the  assignees,  being  anxious 
to  know  whether  it  were  worth  their  while  to  take  to  the  pre- 
mises for  the  benefit  of  the  creditors,  made  an  experiment  to 
ascertain  their  value.    If  the  property  were  valuable  to  tho 

00  In  Bourdilkn  v,  Ddm  and  Qlhas,  ante,  S39. 
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bankrupt's  estate  they  would  have  been  guilty  of  a  breach  of      1806. 
duty  to  the  creditors  in  abandoning  it;  and  therefore  it  was     _ 
their  duty  by  making  such  experiment  to  ascertain  that  fact,      against 
For  this  purpose  they  published  an  advertisement,  in  which   Richard-. 
they  did  not  state  that  the  premises  belonged  to  them ;  they  do 
not  even  state  for  or  by  whom  they  ai'e  to  be  sold,  but  only 
generally  that  there  is  a  saleable  term.    If  a  bidder  had  been 
found,  and  they  had  accepted  the  bidding,  then  that  would 
have  been  evidence  of  their  assent  to  take  to  the  premises.    But     [  343  ] 
no  bidder  offered  himself.    They  therefore  kept  it  in  suspence 
to  the  time  when  the  bidding  was  to  be  made  whether  they 
would  take  to  the  term  or  not ;  intending,  if  a  bidder  offered 
whom  they  thought  it  worth  their  while  to  accept,  they  would 
take  to  it.    No  such  opportunity  occurred,  and  therefore  there 
was  no  assent  on  their  part  to  take  to  it. 

Grose  J.  The  question  is,  as  my  Lord  has  stated  it,  whe- 
ther the  premises  came  to  the  defendants  by  assignment,  that  is, 
whether  they  \veve2:)0ssessed  by  the  defendants  as  assignees  of  the 
term  ?  The  defendants  stood  in  a  different  situation  from  per- 
sons in  general.  They  were  assignees  of  a  bankrupt's  estate  for 
the  benefit  of  his  creditors  :  and  they  were  to  consider  whether 
it  were  for  the  benefit  of  the  creditors  that  they  should  take  to 
this  property  or  wave  it.  On  the  one  hand,  if  they  entered 
and  were  possessed,  they  became  liable  to  be  sued  upon  the 
bankrupt's  covenants  for  rent  and  non-repair,  which  might 
amount  to  more  than  the  value  of  the  lease ;  on  the  other  hand, 
if  the  lease  were  valuable,  and  they  did  not  take  to  it,  the  cre- 
ditors would  have  had  a  right  to  call  upon  them  for  neglect  of 
their  dut^.  In  order  therefore  to  ascertain  the  fact  of  the  value 
they  advertised  the  properly  for  sale,  without  stating,  how- 
ever, that  it  was  in  their  possession;  it  was  no  more  than  making 
an  experiment  to  ascertain  whether  the  property  were  of  any 
and  what  value.  There  were  no  bidders:  it  therefore  turned 
out  to  be  of  no  value  to  the  defendants  as  assignees  of  the  bank- 
rupt's estate,  and  consequently  they  did  not  take  possession  of  it. 
The  most  which  could  have  been  left  to  the  jury  was,  whether 
the  defendants  wcvc  in  fact  possessed  of  the  premises  :  and  it  is 
plain  from  the  evidence  that  finding  they  were  of  no  value  they  [  344  ] 
never  did  enter  into  possession;  and  in  the  true  sense  of  the 

issue 
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1806.  5??iie,  the  dcfendauts  were  not  assenting  to  the  accignment  of 

^  these  premises  to  them. 

wninst  Lawrence  J.    It  is  admitted  that  some  assent  of  the  defend- 

RicHARD-'  ants  to  the  assignment  to  them  of  the  premises  is  necessary  in 

SON  *' 

'  * '  order  to  charge  them  with  the  bankrupt's  covenants :  and  the 
question  is,  Whether  there  were  any  evidence  of  such  assent  ? 
It  is  said  that  there  was,  because  they  held  themselves  out  to 
the  world  as  the  owners  of  the  property  which  they  were  wil- 
ling to  sell :  but  the  act  which  they  did  does  not  amount  to 
that :  they  did  not  by  the  advertisement  engage  that  they  were 
then  the  owners ;  but  only  that  if  any  person  would  become  a 
buyer  they  would  do  that  which  would  make  a  good  title  to  it. 
Therefore  if  the  question  had  gone  to  the  jury,  there  was  not 
sufficient  evidence  for  them  to  find  that  the  defendants  had 
taken  to  the  lease.  The  advertising  for  sale  was  a  mere  experi- 
ment to  enable  them  to  judge  whether  the  lease  were  worth 
their  taking;  the  result  proved  that  it  was  not;  and  therefore 
they  did  not  assent  to  the  assignment  of  it  to  them,  which  assent 
is  admitted  to  be  necessary  in  order  to  bind  them. 

Le  Blanc  J.  The  houses  were  in  lease  at  the  time,  and 
therefore  the  assignees  were  not  in  the  actual  possession  of  them, 
and  they  never  acquired  a  virtual  possession  by  the  receipt  of 
the  rents.  Then  M'hen  the  law  says,  that  assignees  of  a  bank- 
nipt  may  take  to  the  bankrupt's  property  or  not  according  as  it 
is  or  is  not  beneficial  to  the  creditors,  the  same  law,  in  order  to 
be  consistent,  must  also  say  that  they  may  do  those  })rcvious 
[  345  ]  acts  which  are  necessary  to  ascertain  whether  the  property  be 
beneficial  or  not  before  they  take  to  ir.  Then  having  done  that 
in  the  present  case  which  was  the  best  way  of  ascertaining  whe- 
ther the  lease  of  these  premises  were  beneticial  or  not  by  putting 
it  up  to  auction,  and  not  having  disposed  of  it,  we  cannot  say 
that  they  have  taken  to  it  as  assignees  of  the  term.  It  might  as 
Avell  be  said  to  be  a  taking  to  the  interest  of  the  bankrupt  in  the 
premises  if  they  had  sent  a  surveyor  to  ascertain  what  the  value 
of  the  property  was, 

Kule  discharged. 


The 
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1806. 


The  King  against  The  Bishop  of  Oxford.  Thursday, ' 

April  24th. 

A    Writ  of  mandamus  issued  in  Michaelmas  term  last  to  the  I"  a  writ  of 

-^^  bishop ;  wliich,  reciting  that  the  Rev.  Isaac  Ktiipe,  clerk,  such  facts 

had  been  dcly  nominated  and  appointed  by  the  inhabitants  of  the  should  be 

township  of  Piddington,  in  the  parish  of  Jmbrosden,  in  the  county  are  "necessary 

of  Oxford,  or  the  major  part  of  them,  to  be  chaplain  at' curate  of  ^o  shew  that 

tJie  church  or  chapel  of  Piddington;  and  that  by  virtue  of  such  piyin^Vor It" 

nomination  and  appointment  he  ought  to  be  licensed  by  the  is  entitled  to 

bishop  to  officiate  as  chaplain,  &c.  and  to  enjoy  all  the  privi-  LaYe^j^^ 

leges  and  profits  belonging  to  the  said  place  and  office  of  chap-  Therefore  " 

Iain.     And  that  after  such  his  nomination  and  appointment  he  ^^^^u^  ^t "li"" 

did  in  due  manner  request  the  bishop  to  grant  him  his  licence  ;  ordinary  to 

yet  that  the  bishop,  well  knowing  the  premises,  &c.  refused,  ^"^^"^^,^^" 

without  reasonable  cause,  to  license  the  said  J.  K.  &c.  to  the  stated  that  he 

damage  and  grievance  of  the  said  J.  K,  as  also  of  the  inhabi-  had  been  rfuty 

tants  of  the  said  township ;  therefore  commanded  the  bishop  to  appointed  by 

grant  the  said  licence.  Whereupon  *  a  rule  was  obtained  in  the  *''^  inhabitants 

last  term,  calling  upon  the  prosecutor  to  shew  cause  why  the  to  be  curate  ^* 

writ  should  not  be  quashed  for  the  insufficiency  thereof  appa-  o*  the  church 

rent  upon  the  face  of  it  j  inasmuch  as  it  neither  suggests  a  cus-  out  stathU  ' 

lom  for  the  inhabitants  to  elect  a  chaplain  who  was  entitled  to  either  the 

the  use  of  the  pulpit  without  the  consent  of  the  rector,  nor  the  the^rector  o. 

consent  of  the  rector  in  case  there  be  no  such  custom  ;  without  any  endow- 

one  or  other  of  which  the  mandamus  would  be  against  common  "om  fTt^"^ 

right  and  nugatory.  inhabitants 

Mills  and  Mauler/  now  shewed  cause  against  the  rule.     It  jg  *<^  "la'^e  such 
^  .  .°  .  nomination 

sufficient  upon  the  face  of  this  prerogative  writ  to  state  gene-  and  appoint- 

rally  the  right  of  the  party  applying  ;  but  though  any  thing  be  'V^"*^'  ^^e 
omitted  which  ought  to  have  been  suggested,  in  order  to  entitle  ed  the  writ. 
the  party  to  what  he  prays,  that,  according  to  Lord  Holt,  in   *  [  346  J 
Peat's  ca^c,  (a)  will  be  good  matter  to  return.   That  the  party 
was  duhito  modo  electus  is  all  that  is  stated  in  a  mandamus  to  a 
corporation  to  admit  and  swear  in  a  corporator.     So  the  man- 
damus to  the  dean  and  chapter  of  j^.refer,  (6)  to  admit  and  swear 
in  one  Yolland  to  the  office  of  one  of  the  eight  men  of  the  parish 

(a)  G  Mod.  310.  (6)  Trem.  P.  C,  467. 

,     Vol.  VII.  S  of 
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1806.       of  Ashburton  in  the  county  of  Devon,  merely  states  that  he  was 
~        duly  elected  into  the  office:  and  the  circumstances  which  went 
against      ^o  shew  that  he  was  not  duly  elected  were  stated  by  way  of 
TheBishop of  answer  in  the  return.    So  a  mandamus  to  the  dean  and  chapter 
of  Dublin^  (a)  to  admit  one  to  a  stall  in  the  choir,  and  a  voice 
in  the  chapter,  only  recites  that  the  party  had  been  legally  in- 
stituted and  inducted  to  his  stall  and  voice,  which  the  dean  and 
chapter  had  refused  him :  and  they  in  their  return  state  the 
[  347  ]     cause  of  that  refusal.     And  in  Rex  v.  Ward,  (h)  where  one  of 
the  objections  taken  to  the  writ  (being  a  mandamus  to  the  de- 
fendant to  admit  and  swear  in  H.  D.  to  be  deputy  registrar  of 
the  archbishop  of  York's  Court)  was  that  it  was  not  averred  in 
the  writ  that  the  defendant  was  the  person  bound  to  admit  and 
swear  in  the  deputy  registrar;  the  answer  given,  which  the 
Court  appears  from  the  report  to  have  thought  sufficient,  was, 
that  if  Dr.  JVard  were  not  the  person  to  whom  the  executing 
the  writ  belonged,  he  should  have  returned  so.  (c)     They  ad- 
mitted 


{a)  1  Stra.  53C.  md  8  Mod.  27. 

(6)  2  Stra.  893.  Fitzg.  123.  and  1  Barnard,  '252.  294.  The  writ  in  this 
case  was  directed  to  the  defendant  as  commissaty  of  the  province  of  York. 
Ford's  MS. 

(c)  This  was  not  Hie  true  answer  which  the  Court  gave  to  that  ohjection  ; 
for  it  appears  from  Mr.  Ford's  MS.  (the  best  reports  of  that  period,  for  tlie 
use  of  wliich  I  am  much  indebted  to  Mr.  li.  Ford  his  son)  that  Filmer  ob- 
jected that  it  was  suggested  in  the  writ  that  tlie  commissary  was  bound  to 
admit  by  his  office,  which  he  said  was  a  usual  clause  in  all  writs  of  this 
nature,  and  that  it  was  void  unless  it  appeared  that  the  person  to  whom  it 
was  directed  was  obhgcd  by  his  office  to  do  the  thing  commanded  in  the  writ. 
To  this  point  see  Trem.  Entr.  452,  3,  4.  461.  And  it  was  said  that  no  re- 
turn, but  that  he  was  the  proper  olFiccr,  would  make  the  writ  good ;  for 
nothing  shall  be  taken  by  inference  to  support  a  bad  writ :  for,  were  that  al- 
lowable, much  less  would  be  roquisite  whereon  to  found  a  peremptory  man- 
damus than  an  original  one  ;  on  which,  he  said,  the  Court  always  required 
an  affidavit  that  the  person  to  whom  the  writ  was  prayed  was  the  proper 
officer  to  execute  it,  and  that  he  had  refused  to  do  the  act,  which  the 
Court  might  compel  him  to  do  by  the  writ:  facts  which  he  argued  ought 
to  be  inserted  in  the  writ.  To  which  it  was  answered  by  Strange,  that  though 
the  writ  docs  not  expressly  say  that  Dr.  Ward  is  the  proper  person  to  swear 
in  Mr.  Dryden,  yet  it  speaks  what  amounts  to  a  literal  affirmation  :  for  it 
recites  that  application  had  been  made  to  him  to  swear  in  Mr.  Dn/iien,  and 
»bat  he  rninui  juste  had  refused  it ;  an  expression  very  absurd,  unless  he  were 

the 
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niitted  that  since  the  cases  oi  Rex  v.  The  Bishop  of  London,  (n)        1806. 

Rex  V.  Field,  (b)  and  Rex  v.  The  Bisliop  of  Exeter,  (c)  the  Court       

would  not  grant  a  mandamus  to  the  ordinary  to  license  a  lee-  airaimt ' 
turer  or  chaplain  to  use  the  rector's  pulpit,  unless  the  consent  TlieBisbop  of 
of  the  rector  were  shewn,  or  a  custom  in  the  inhabitants  to  elect 
without  such  consent  J  but  they  contended  that  it  was  sufficient 
if  such  a  custom  were  shewn  by  affidavits,  as  it  was  in  this  case, 
founded  on  a  deed  in  *  428 ;  and  not  denied  by  any  counter  af- 
fidavits ;  and  it  was  not  necessary  to  be  stated  in  the  writ  itself. 
[  Lawrence  J.  If  the  inhabitants  can  only  nominate  the  curate 
by  a  custom,  how  can  the  Ordinary  negative  that  in  his  return, 
if  the  custom  be  not  stated  in  the  mandamus  ?  Lord  Ellcnbo- 
rough  C.  J.  It  will  be  said  in  answer  to  a  writ  so  framed  as 
this  is,  that  the  inhabitants  may  have  nominated  the  curate, 
but  non  liquet  that  the  bishop  is  bound  to  license  him ;  for  the 
only  effect  of  such  a  nomination  is  to  give  the  party  a  ground 
for  asking  tlie  rector's  consent,  without  which  the  bishop  can- 
not license  him.  Then  should  not  such  consent  be  stated  in 
the  writ  calling  upon  the  bishop  to  grant  suph  license  ?]  There 
is  no  instance  of  a  mandamus  being  quashed  for  only  stating     [  349  ] 


the  officer  for  that  purpose:  as  was  another  allegation  in  the  same  writ,  viz. 
that  his  refusal  was  m  contemptum  domini  regis.  Besides,  the  rqandatory  part 
of  the  writ  being  in  the  disjunctive,  either  that  Dr.  Ward  should  swear  in 
Dri/dcri,  or  shew  good  cause  to  the  contrary,  (as  that  he  was  not  the  proper 
person  would  have  been  ;)  his  returning  another  excuse  for  not  obeying  the 
writ  is  a  plain  indication  that  he  is  the  proper  person  to  do  this  act.  He  said 
that  there  were  many  writs  without  this  averment ;  and  particularly  that 
between  the  King  and  Clapham,  1  Fentr.  110.  as  appears  by  the  record,  (of 
which  he  said  that  he  had  a  copy.)  The  case  of  T/ie  King  v.  Tpsicic/i  was 
mentioned,  where  a  writ  was  directed  to  that  corporation  by  a  wrong  name, 
and  a  return  made  by  the  corporation  in  their  right  one ;  and  Filmer  argued 
that  if  the  return  in  that  case  would  not  make  the  mandamus  good,  how  can 
it  do  it  in  this  ? 

Curid.  We  think  the  particulars  before  noted  in  the  writ,  and  the  matter 
contiiined  in  the  return  do  sufficiently  ascertain  Dr.  Ward  t-j  bo  the  proper 
person  to  swear  in  Dn/(kn,  &.c. 

[c]   1  T'?-///  Rtp.  :VM.         (/')  1  Ttnn  Rep.  l'>5.         (c)  'I  Jia^t.  46'?. 

S  2  iliat 
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1806.       that  the  party  was  debito  modo  electus.    The  frame  of  the 

_,.    ^         writ  is  as  ereneral  as  a  declaration  in  an  action  on  the  case,  the 
Ine  KING  ^  .         r 

asainst      Strictness  of  which  has  been  much  relaxed ;  as  in  actions  for 

^heBishopof  jjQj.  grinding"  corn  at  an  ancient  mill,  for  toll,  for  a  way,  &c.  it 
is  sufficient  to  declare  upon  the  plaintiff's  possession  of  the  mill, 
or  the  toll,  or  the  way,  without  setting  out  by  what  title  he  was 
■possessed.  [  Lawrence  J.  I  do  not  see  the  analogy  between 
those  cases  and  this,  for  a  person  may  acquire  rights  from  liis 
possession  :  but  here  the  nominee  is  not  in  possession,  but  is 
seeking  to  acquire  it.  The  difficulty  is  for  the  ordinary  to 
deny  in  his  return  the  existence  of  a  custom  which  is  not  al- 
leged in  the  writ,  to  which  such  return  is  an  answer.  Where 
a  mandamus  issues  to  a  corporation,  to  admit  one  to  his  fi"ee- 
dom,  who  claims  it  in  right  of  having  served  an  apprenticeship 
to  a  corporator,  is  it  not  always  necessary  to  state  in  the  writ, 
that  by  charter  or  prescription  such  persons  were  entitled  to 
their  freedom  ?  Loi"d  EUenboroiigh  C.  J.  The  writ  assumes 
that  nothing  more  is  Avanted  to  perfect  the  party's  right  to  a 
licence  from  the  bishop  than  the  nomination  and  election  of  the 
inhabitants ;  whereas  something  else  is  required,  either  the 
consent  of  the  rector,  or  a  custom  which  supersedes  the  neces- 
sity of  such  consent.]  The  objection  would  apply  to  all  cases 
where  the  writ  states  generally  that  the  party  was  debito  modo 
electus.  (a) 

Sir  V.  Gihbs  and  Jbbott,  in  support  of  the  rule,  observed  upon 
[  350  ]  ^^^^  precedent  cited  from  Trem.  467.  that  it  appears  by  the 
report  of  the  case  in  Shower,  (b)  that  the  generality  of  that  man- 
<lamus  made  it  defective,  and  that  a  special  mandamus  was 
directed,  Avhich  is  to  be  found  in  the  next  page  of  Tremaine, 
wherein  the  custom  is  set  forth.  The  distinction  is  this  j  where 
the  facts  stated  in  the  writ  are  sufhcient,  if  not  denied,  to  en- 
title the  party  to  have  what  he  claims,  there  it  is  no  objection 
that  they  are  stated  generally  :  as  if  a  mandamus  to  swear  in 
OIK'  who  has  been  elected  freeman  of  a  corporation  state  that 
the  party  was  duly  elected  a  freeman  of  the  corporation,  and 

(rt)  Precedents  in  Trcmuinc,  450  and  495  were  referred  to,  the  one  for  ad- 
mitting -a.  mayor  of  a  borouiih,  the  other  for  rcbtorine  a  fellow  of  tlie  college 
of  physicians  ;  but  in  both  these  the  party  is  stated  to  have  been  debite  electus 
secundum  consuctndini.ui,  &.C. 

ought 
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ought  to  be  sworn  in  ;  as,  if  tliese  facts  be  tmc,  he  ought  to       18C6. 

be  sworn  in,  that  general  mode  of  stating  his  right  is  sufficient.    rj..~~^ 

But  where  it  may  be  answered  tliat  admitting  all  the  facts      afiaimt 

stated  to  be  true,  yet  that  the  party  is  not  therefore  entitled  to  Theljishop  I 

,.  ,..  ,  .-li-T       1-       Oxford^ 

what  he  asks,  that  is  an  objection  to  the  writ  itselr.     In  this 

case  the  real  (question  between  the  parties  cannot  be  raised  by 
the  denial  of  any  fact  stated  in  the  wrk :  for  admitting  Mr. 
Knipe  to  have  been  duly  elected  and  nominated  by  the  inhabi- 
tants to  be  curate,  it  does  not  follow  that  he  has  a  right  to  of- 
ficiate without  the  consent  of  the  rector  ;  which  is  not  stated, 
nor  any  immemorial  endowment  or  custom  stdted  from  which 
such  consent  is  necessary  to  be  implied ;  and  clearly  the  com- 
mon law  does  not  give  him  such  a  right.  Where  the  common 
law  casts  a  right  upon  the  party  duly  elected  by  certain  persons 
to  an  office,  there  it  is  sufficient  to  state  his  right  by  such  elec- 
tion generally ;  but  if  he  claim  against  common  right,  he  must 
shew  how.  This  distinction  is  pointed  out  by  the  difference  of 
the  precedents  in  the  books.  Therefore  in  Needham's  case,  (a) 
which  was  a  mandamus  to  the  archdeacon  of  Norwich  to  admit 
and  swear  Needliam  into  the  office  of  churchwarden,  as  the  r  351 
parishioners,  by  whose  election  he  claimed,  could  only  have  a 
right  to  elect  a  churchwarden  by  custom,  such  custom  is  stated 
upon  the  face  of  the  writ.  If  this  were  a  declaration  in  an 
action  on  the  case  against  the  bishop  for  refusing  to  license,  it 
would  be  demurrable  for  the  same  reason  that  this  writ  is  bad; 
for  though  the  plaintiff  may  recover  if  a  sufficient  title  in  him 
appear  to  the  Court,  though  it  be  defectively  stated,  yet  a 
defective  title  cannot  be  aided  by  any  intendment.  They  also 
referred  to /farm's  case,  Trem.  4/1.  Dunk'm' s  case^  ib.  501. 
and  Baker  v.  Baker,  ib.  505.  as  instances,  amongst  others,  of 
special  writs  of  mandamus,  disclosing  all  the  circumstances  on 
which  the  aid  of  the  several  writs  was  prayed  ;  and  particularly 
to  Rex  v.  The  Justices  of  the  IF.  It.  of  Yorkshire,  (b)  where  a 
writ  of  mandamus  to  them,  to  make  an  order  for  the  payment 
out  of  the  county  rates  of  the  fees  of  the  coroner  for  a  peculiar 
liberty,  was  quashed,  because  the  writ  omitted  to  state  that  that 
liberty  contributed  to  the  county  rates.  And  Lord  Kenyon 
said,  that  "  the  prosecutor  should  have  alleged  in  the  writ  all 
those  facts  which  were  necessary  to  shew  that  he  was  eiiiitlcd  to 

((/)   Ttcuu  409.  (b)  7  Tom  Rep.  52. 

the 
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18CK5.       tlie  relief  prayed,  and  that  he  had  a  right  to  call  upon  the  ma- 

^,  ~Z7'       ffistrates  to  do  that,  for  the  non-performance  of  which  he  sued 
The  King     °  '        ,  * 

afitiinst      out  this  compulsory  writ. 

TheBishopof     jLoj-j  Ellenhorough  C.  J.     The  bishop  is  required  bv  this 
Oxford.  .  c  " 

writ  to  do  an  act,  which  he  is  alleged  to  liave  refused  doing  in 

breach  of  his  duty.     The  writ  then  should  state  those  facts 
which  constituted  his  duty,  and  induced  an  obligation  upon 
[  352  ]     him  in  point  of  law  to  do  the  act  required.     But  here  it  only 
states  that  J.  Knipe,  clerk,  had  been  duly  nommated  and  ap- 
pointed bi/  the  inhabitants  of  the  township  to  be  curate  of  the 
church,  and  that  by  virtue  of  such  nomination  and  appointment  he 
ought  to  be  licensed  j  but  it  states  no  consent  of  the  rector, 
nor  any  endowment  or  custom  which  might  entitle  the  party 
to  the  use  of  the  church  in  virtue  of  such  mere  nomination  of 
the  inhabitants.     In  the  absence  then  of  every  foundation  of 
this  sui't  can  it  be  said  to  state  even  a  prim^  facie  title  to  call 
upon  the  bishop  to  grant  his  licence  ?    It  is  the  well  knowu 
law  of  the  land,  recognised  in  the  cases  referred  to,  that  the 
rector  has  the  exclusive  right  to  the  use  of  his  pulpit,  without 
some  custom,  or  some  other  competent  agreement  with  him,  to 
induce  a  right  in  some  other  to  interfere  with  that  exclusive 
right.    Nothing  is  here  stated  but  the  nomination  and  appoint- 
ment of  the  curate  by  the  inhabitants ;  but  it  does  not  follow 
from  thence  that  tlie  consent  of  the  rectoris  superseded;  the 
writ  should  have  gone  on  to  state  either  the  consent  of  the 
rector  for  the  time  being,  or  something  which  supersedes  the 
necessity  of  such  consent.     As  to  the  precedents  referred  to, 
where  debito  modo  electus  has  been  deenied  sufficient  to  found 
the  party's  claim  to  be  admitted  and  sworn  in  a  member  of  a 
corporation  :  if  there  has  been  a  due  election  of  him,  it  fol- 
lows tluit  he  is  entitled  to  be  admitted  and  sworn  in.     So  in 
declaring  in  case  for  a  right  of  way  appurtenant  to  a  house,  it 
is  a  suflicicnt  priniu  facie  title  if  the  party  be  in  possession  of 
tlie  house  to  which  such  right  of  way  is  appurtenant.    But  this 
is  (piitc  a  different  case,  not  depending  upon  possession ;  and  a 
declaration  in  case  in  this  general  form  against  tlie  bishop  for 
r(>fiisiiig  his  licence  would  be  demurrable.    There  is  no  prima 
[  35.3  ]      f'lt-'it'  title  stated,  which  would  be  sufficient,  to  call  uj)on  the 
bisho[)  U)  make  a  rt'turn  :  the  writ  therefore  must  be  quashed. 
I'er  Curiaiii,  Writ  quashed,  {a) 

{it)  ,S' c  lilt  -uuR' tu'-t  uj'on  another  point,  ;'t»i/. 

The 
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1606. 


The  Kiiii^  against  The  Com  puny  of  Free  Fishers  and        Thursday, 
Dredgers  of  Whitstable,  in  the  Couuty  of  Kent.  ^  ^'^* 

/4    Rule  was  obtained  in  the  hist  term  calling  on  the  Company  Where  a  cor- 

-^~^  to  shew  cause  why  a  writ  of  mandamus  should  not  issue,  porator,  who 
''  '  was  entitled 

commanding  them  to  restore  fVm.  Adley  to  the  office  of  a  free-  to  divide  a 

man  of  the  said  company.     This  was  grounded  upon  an  affi-  ^^^^^  ^^^^ 

davit  of  Adley,  slating,  that  the  company  was  incorporated  by  of  a  fishery 

virtue  of  an  act  of  the  33  G.  3.  r.  42.  and  that  as  a  freeman  ^hich  the 
1  •  1     1  .  1  f    1  r  '     corporators 

he  was  entitled  to  a  proportionate  share  or  the  concerns  of  it.  worked  and 

That  before  the  incorporation  he  was  and  still  is  one  of  the  les-  enjoyed  in 

sees  of  a  certain  oyster  ground  called  the  Sea  Salter  Ground,  was  suspended. 

from  the  dean  and  chapter  of  Canterbury.     That  by  the  said  ^'"o".'  'Jie  per- 

act  all  the  powers  before  belonging  to  and  used  by  the  com-  profits'untir^ 

pany,  amongst  others  that  of  making  by-laws  for  the  regulation  "e  paid  a 

of  their  fishery,  were  vested  in  the  corporation.     That  the  im./oseii  by  a 

custom  of  the  company  in  working  their  oyster  grounds  and  by-law,  with 

dividing  their  profits  is,  that  during  the  season  for  the  dredg-  ^hich  hTw*^^ 

ing  of  oysters,  every  member,  either  personally  or  by  deputy,  is  charged,  the 

obliged,  on  certain  days  appointed  by  the  foreman,  the  priii-  ({j'^gj*^   ^^~ 

cipal  officer  of  the  company  for  the  time  being,  to  dredge  such  a  damus  to  n- 

quantity  of  ovsters  as  the  foreman  directs,  which  is  called  ix^["r^^"'»<o/ns 

stint,  and  to  deliver  the  same  for  the  benefit  of  *  the  company;  being  still  an 

thereupon  the  foreman  ijays  the  member  a  certain  sum  for  the  °*^i^:er,  and 

^  •    "'  1  c  liaving  a  re- 

(lay's  work.  That  the  money  arising  from  the  sale  of  the  oysters  mcdy  bs  an 

is  then  applied  to  the  payment  of  the  interest  of  debts  due  from  ^^'^^^'^  ^<^r 

.    ,  .  ,         1-    •  1     ,  ,  ,  ^I'e  tort 

tlie  company,  and  the  residue  divided  amongst  trie  members,  airainst  any 

That  on  the  22d  of  July  1805,  at  a  manor  court,  it  was  or- ^^'^o  disturh- 

1  1         1  •£•  r  '  111  •  1  1         ■  £-^"    """    i" 

dered,  that  ir  any  ireeman  should  engage  in  the  business  or  the  lawiul 

sondiug  ovsters  to  market  for  sale  from  anv  ovster  grounds  on  P'^'ccpiion 
1       T'     .-"i     1  11  o  *i     '     1  1  "^  his  proHts, 

llie  ixentish  sliore,  or  work  the  same,  cic.  otlier  than  the  oyster  (i(  tiie  Iiv- 

grounds  of  the  company,  such  freeman  should  forfeit  10/.  for  ^'-^^  ^^crc  ille- 

the  use  of  the  company;  and  if  he  should  refuse  to  pay  the  fine  ^^^.^g  ,^^,, 

to  the  water-bailiff  of  the  manor  for  24  hours  after  demand  by  g"ilty  oi"  a 

such  water-bailiff,  .such  freeman  so  neglecting  or  refusing  shall  ^^.  ^^^^  ^^^^^ 

uiilawt'ully  suspended)  or,  considering  thccorporator.-?  as  partners  in  the  fishery,  he  lutvini^  a 
remedy  in  equity  for  his  share  of  the  |iarlnei^hi[i  faiul-j  unjustly  v.itiihuldtii  n^r.t  him. 

fio)n 
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ISOC.       from  tJienceforth,  and  until  mch  fine  be  paid,  he  wholli/  excluded 

The  King    /^^''^  «^^  *''^^^  0/  f/ic  pro^/.?  to  be  viade  thereafter  by  or  from  the 

against      joint  trade  in  oysters  of  the  freemen  of  the  company  j  and  such 

I  Fishers  "^Su;  P'^^-fi^^  should  in  the  mean  time  he  divided  as  if  such  freeman  so  neg- 
of  lecting  or  refusing  had  wholly  ceased  to  be  a  freeman  of  tlie  said 
^."J.\T  con\pany,  &-c.  That  the  deponent,  jis  such  freeman,  on  the  29th 
of  October  last,  performed  his  stint  or  day's  work  in  the  com- 
pany's fisherv',  and  deiivered  tlie  oysters  according  to  the  cus- 
tom, and  thereby  became  entitled  to  receive  from  the  foremaii  the 
sum  of  6s.  which  sum  he  demanded  of  the  foreman,  who  re- 
fused to  pay  him ;  alleging  as  a  reason  for  such  refusal,  that  he 
should  abide  by  the  order  of  the  Court,  and  should  not  pay  the 
deponent  until  he  had  paid  the  10/.  agreeable  to  the  order  of 
Court,  for  working  and  holding  another  oyster  ground.  That 
the  water-bailitf  had  also  demanded  of  him  the  10/..  fine,  which 
he  refused  to  pay.  The  deponent  then  swore  that  he  had  had 
no  notice  of  the  holding  of  any  meeting  of  the  company,  at 

[  [  355  ]  which  he  was  adjudged  to  have  offended  against  any  order  of 
the  Court ;  nor  was  he  summoned  to  attend,  or  had  notice  of 
any  complaint  against  him  for  any  breach  of  any  order  of  Court ; 
nor  was  called  upon  to  make  any  defence  against  any  charge, 
or  to  shew  cause  why  he  should  not  pay  the  10/.,  or  why  he 
should  not  be  removed  or  suspended  from  his  office  of  freeman, 
&c.  And  that  by  the  said  proceedings  of  the  company  and  of 
their  foreman,  he  is  deprived  of  his  share  of  the  profits  of  the 
company.  In  answer  to  this,  there  was  an  affidavit  on  the 
merits,  as  to  the  offence  committed  by  Jdley  within  the  by- 
law, and  his  being  summoned  to  attend  the  Court  before  the 
fine  was  imposed ;  but  this  was  not  entered  into :  for 

Sir  V.  Gibbs  and  Bay  ley  Serjt.  on  shewing  cause,  objected 
that  at  all  events  the  application  for  a  mandamus  to  restore 
Alley  to  his  office  was  premature,  as  he  was  not  removed  from 
his  office,  but  only  sus})endcil  from  the  receipt  of  certain  profits 
attached   to  it,    for  which   no   mandamus   lies,  (a)     That   in 

effect 

(a)  Ktww  T/ii  approved  Mc»  of  Guildford.  1  J.ei;.  U)2.  1  AVfc.  868.  880. 
Tlu-  iiKindamus  w:is  at  first  refused  to  restore  one  to  his  office  who  was  sus- 
jieridcd  :  hut  in  tlic  following  year  he  appears  to  have  been  restored. 
T.  Rin/.  l.S'i.  and  2  Hch.  1.  And  vide  T/ie  King  v.  The  Mayor,  ^r-  <?/  !>«/<- 
dvii,  '2  Tc'tn  Rep.  [77.,  wlierc  the  Court  btcnitd  to  doubt  whellicr  a  niau- 

daniu; 
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effect  this  would  be  a  mandamus  to  the  company  to  i)ay  liim       1800. 

6*.,  for  which,  if  the  foreman  unjustly  refused  payment,  an    mi^~T~. 

action  would  lie  to  recover  it.  against  ' 

Shepherd  Serit.  fp^ood  and  Dampier.  in  support  of  the  rule,    The  Free 
•  11  1  •  r.i.  c  I  1  1       r  Fislicrs,  &c. 

said  that  as  the  perception  oi  the  profits  was  the  only  mode  or         ^f 

enjoying  the  franchise,  to  suspend  the  party  *  from  this  was  in  Wm  r- 
effect  to  suspend  him  from  his  office :  and  the  by-law  declares,  *r  yr^g'  i 
that  until  the  fine  be  paid,  **  he  shall  be  wholly  excluded  from 
all  share  of  the  profits,  &c.  as  if  he  had  wholly  ceased  to  be  a  free- 
man of  the  company.*'  That  there  was  as  much  reason  for  grant- 
ing a  mandamus  to  restore  one  unjustly  suspended,  as  one  un- 
justly removed  from  an  office ;  the  effect  being  the  same. 

Lord  Ellenborough  C.J.  The  party,  notwithstanding  this 
suspension,  has  still  a  right  to  attend  and  vote  at  corporate 
meetings :  the  suspension  therefore  is  not  equivalent  to  a 
removal  from  his  office:  but  he  is  left  in  possession  of  his  office, 
and  only  excluded  from  participating  in  the  profits.  Tlicn  if 
he  be  legally  entitled  to  receive  his  share  of  the  profits,  he  may 
have  his  action  for  the  tort  against  those  who  disturb  him  in 
the  perception  of  them.  If  it  were  a  proper  case  to  grant  any 
mandamus  at  all,  it  should  be  a  mandamus  to  the  company  to 
pay  him  the  6s.  his  share  of  the  profits,  which  is  withholdcn 
from  him ;  for  that  is  the  specific  grievance,  which  he  has  to 
complain  of. 

Lawrence  J.  asked  what  remedy  the  party  would  have  had  if 
the  foreman  had,  of  his  own  accord,  refused  to  pay  him  the 
6s.  ?  To  which  it  being  answered,  that  the  fishery  being  in 
the  nature  of  a  partnership,  he  must  have  gone  into  equity; 
Lawrence  J.  said  that  the  same  remedy  was  open  to  him  now. 
Per  Curiam,  Rule  discharged. 


damns  might  not  go  to  restore  an  officer  to  the  exercise  of  his  functions  if  it 
appeared  that  he  was  suspended  williout  just  cause. 


:5Pii>'C£L£k'. 
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1806. 

Aiirihlath.  Spenceley,  qui  tam,  against  Schulknburoh* 

An  attorney  TT  N  an  action  for  usur j  in  a  certain  agreement,  notice  to  pro- 
disdose  duce  the  agreement  was  served  on  the  Defendant's  attorney, 

when  called  but  the  witness  who  was  called  at  the  trial  to  prove  the  service 

by*the  ad-^  of  the  notice  could  only  speak  to  having  delivered  a  certain 

verse  party,  paper  to  the  defendant's  attorney,  the  contents  of  which  he  did 

ofVnoHce^  "^'  know :  and  the  production  of  the  paper  having  been  de- 

which  he  re-  manded  in  Court  and  refused,  it  was  proposed  on  the  part  of 

ccived  to  j|jg  Plaintiff  to  call  the  defendant's  attorney,  then  in  Court,  as 
produce  a  j^  j 

paper  in  the  a  witness,  to  prove  the  contents  of  the  paper  with  which  he 

hands  of  his  jj^^j  been  served,  in  order  to  substantiate  the  notice  to  produce 

privilege  of  the  original  agreement,  and  to  let  the  plaintiff'  into  parol  evi- 

the  client       dence  of  it  if  not  produced.    Lord  Ellenhorouah  however,  at  the 

onlv  extend-        .  ,         ,        .    .  r       i        n*^-  i      #  tir 

iiic  to  ex-     trial  at  the  sitting  alter  last  Michaelmas  term  at  rVestminsterj  on 

clade  the  dis-  objection  taken,  inclined  to  think  that  the  defendant's  attorney 
any  fact  com-  ^^'^s  ^^^^^  bound  to  disclose  the  contents  of  the  paper,  which  he 
munjcated  had  become  acquainted  with  in  his  confidential  character  of 
tially  to'the  i^ttorney;  and  the  plaintiff  was  thereupon  nonsuited.  A  rule 
witness  in  nisi  was  obtained  in  the  last  term  for  setting  aside  the  nonsuit 
of  his  auor-  '^"^^  having  a  new  trial,  on  the  ground  that  the  contents  of  the 
ney.  notice  with  which  the  attorney  had  been  served  by  the  adverse 

party,  not  being  a  fact  communicated  to  him  by  his  own  client, 
there  could  be  no  breach  of  confidence  in  his  declaring  it. 

Garrow,  Reader,  and  Dillon^  now  shewed  cause.  It  is  in 
vain  to  say  that  the  defendant's  attorney  was  not  bound  to  pro- 
duce the  notice  in  Court,  (which  was  admitted)  if  he  were 
f  358  1  compellable  to  supply  the  defect  of  the  plaintiff's  evidence  by 
giving  testimony  himself  as  to  the  contents  of  it.  'i'liis  was  a 
communication  made  to  him  as  attpi^eij  for  the  defendant  in  the 
cause,  which  he  is  restrained  by  the  privilege  of  his  client  from 
disclosing.  The  privilege  identifies  the  attorney  with  his  client 
as  to  all  matters  which  he  knows  only  in  his  character  of  at- 
torney; and  all  papers  delivered  to  him  by  tlie  adverse  party  as 
attorney  become  the  documents  and  property  of  his  client,  and 
he  cannot  disclose  the  contents  of  any  such  from  whatever 
quarter  derived. 

Sir  V.  Gibbs  and  Bnrrough  contiii  were  stopped  by 

Lord 
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Lord  Ellen  BOROUGH  C.  J. ;  who  said  that  he  had   great       1006. 
doubt  at  the  time  he  rejected  tlie  witness,  and  was  afterwards       ~~~ 
satisfied  that  he  had  acted  hastily.    That  the  privilege  was  re-     (,ui  tam 
stricted  to  communications,  whether  oral  or  written,  from  the      cfsfmst 
client  to  his  attorney,  and  could  not  extend  to  adverse  pro-      bi  ro  ik  " 
ceedings  communicated  to  him  as  an  attorney  in  the  cause  from 
the  opposite  party,  in  the  disclosure  of  which  there  coidd  be  no 
breach  of  confidence.     Here  the  attorney  did  not  even  acquire 
his  knowledge  of  the  contents  of  the  paper  from  his  client, 
even  if  that  would  have  made  a  difference,  Avhich  might  be 
questioned,  but  he  received  the  paper  himself:  and  his  privi- 
lege of  attorney  only  extends  to  confidential  communications 
from  his  client,  and   not  to  communications  from  collateral 
quarters,  although  made  to  hiin  in  consequence  of  his  character 
of  attorney. 

Per  Curiam,  Rule  absolute. 


T 


Orr  and  Others  against  MAcrNNis.  ^f"''f"y\ 

[359  ] 

HIS  was  an  action  by  the  Payees  against  the  drawer  of  a  ^^  ^^5"^^  ^''^^ 
•'  •,  ^  proof  of  a 

bill  ot  exchange,  drawn  by  him  at  Demcrara,  on  the  25th  protest  fur 

of  January  1802,  upon  Messrs.  Mullian,  Lennox,  and  Co.  of  "'^"'^^'r^P^' 

3.ncc  of  3,  lo- 

Liverpool,  for  1/2/.   18s.  Id.  payable  at  90  days  sight  to  the  reimi  bill  of 

Plaintiffs  or  order  :  Avhich  bill  the  declaration  alleged  to  have  exchange  is 
,    ,  1         -,  ^  ,7-  ^  r^      c  1      iiecessarv  to 

been  duly  presented  to  jllullian  and  Co.  tor  acceptance,  on  the  enable  the 

19th  of  July   1802,  and  refused  to  be   accepted,  and   after-  payee  to  re- 
wards when  it  became  due  and  payable  on  the  22d  of  October  ^^^,  drawer 

1802,  -was  also  presented  for  payment,  and  refused  to  be  paid ;  ^"d  that  the 

want  of  it  is 
not  supplied 
by  proof  of  a  noting  for  non-acceptance  and  a  subsequent  protest  for  non-payment.  But 
wliethcr  or  not  the  protest  for  non-payment  be  sufiicicnt  in  such  case,  where  the  holder, 
aftej-  a  refusal  by  the  drawee  to  accept,  presented  it  for  payment  when  due,  and  was  refused 
payment,  at  any  rate  the  holder  is  bound  to  give  notice  to  the  drawer  of  the  non-acceptance  ; 
without  which  the  original  payee,  to  whom  the  bill  was  returned,  cannot  recover  against 
the  drawer  ;  and  it  is  no  excuse  for  not  giving  such  notice  that  the  drawer  had  no  effects 
in  the  drawee's  hands  at  the  time  v.-hen  the  bill  was  refused  acceptance  or  afterwards, 
jf  he  had  some  effects  (to  whatever  amount)  hi  the  drawee's  hantls  when  the  bill  was 
drawn. 

and 
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1806.       anrl  thereupon  the  said  bill  was  in  due  form  of  law  protested 
Qj^^        for  non-payment  thereof;  of  which  premises  the  Defendant  had' 
against      Hotice.     And  then  it  averred,  that  at  the  time  of  making  the 
Maginnis.    sajd  }y\\\^  ajjj  fj-^j^j  thence  until  and  at  the  time  when  the  same 
was  so  presented  to  M.  and  Co.  for  payment,  M.  and  Co.  had 
not  any  effects  in  their  hands  of  the  defendant's,  by  means  of 
which  premises  the  defendant  became  liable  to  pay  to  the  plain- 
tiffs the  sum  in  the  bill  specified,  together  with  interest,  da- 
mages, and  charges  thereon,  amounting  to  272/.  IS*.  Id.  when 
re(|ucsted,  and  being  so  liable,  promised  to  pay,  &c.     There 
were  also  the  common  money  counts.     Plea  non  assumpsit. 

At  the  trial  before  Lord  Ellenborongh  C.  J.  at  the  sittings 
after  last  term  at  Guildhall,  it  appeared  that  the  bill  in  question 
had  been  drawn  by  MaginniSj  the  captain  of  a  ship  engaged  in 
r  "^ro  1  ^^^  African  trade,  on  3IuUian  and  Co.  for  the  amount  of  stores 
fiirnished  to  the  ship  at  Demerara.  That  at  the  time  of  the  bill 
drawn  the  defendant  had  effects  (but  to  what  amount  did  not 
appear)  in  the  hands  of  the  drawers,  but  in  Mai/  1802,  his 
whole  balance,  amounting  then  to  116^.,  was  paid  to  him  by 
them,  having  then  no  notice  of  his  bill;  and  in  July,  when 
the  bill  was  j)resented  for  acceptance,  and  up  to  the  22d  of 
October,  when  it  was  presented  for  payment  and  refused,  the 
drawees  had  no  effects  of  the  drawer  in  their  hands.  The  bill 
was  noted,  but  not  protested  for  non-acceptance  ;  but  when  refused 
payment  in  October,  was  regularly  protested  for  non-payment : 
but  no  notice  was  given  to  the  drawer  of  the  non-acceptance, 
he  not  being  then  to  be  found,  and  having  no  settled  place  of 
residence  :  but  at  that  time  the  bill  was  in  the  hands  of  one  of 
the  subsequent  indorsees  to  whom  it  had  been  negotiated,  after 
having  been  indorsed  and  passed  off  by  the  plaintiffs ;  which  in- 
dorsee afterwards  returned  the  bill  under  protest  to  the  plaintiffs, 
and  received  from  them  the  amount  of  it  with  the  expences. 
The  plaintiffs  were  nonsuited  at  the  trial  for  want  of  proving  a 
protest  for  non-acceptance,  and  for  want  of  notice  to  the  drawer 
of  non-acceptance. 

Taddij  now  moved  to  set  aside  the  nonsuit  and  have  a  new 
trial,  and  contended  first  that  a  protest  for  non-acceptance  was 
not  necessary :  and  here  it  was  noted  for  non-acceptance,  and 
afterwards  protested  for  non-payment ;  which  is  sufficient. 
[Lord  Ellenborongh  C.  J.  It  has  been  expressly  decided  that  a 
protest  for  non-acceptance  of  a  foreign  bill  of  exchange  is  ne- 

cesourv 
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cessary  to  be  proved.]  («)  In  Goostrey  v.  Mead  (Z>)  it  was  con-  1806. 
^idered  that  the  noting  should  be  at  the  time,  yet  that  the  protest  ~~ 
might  be  drawn  up  any  time  afterwards  :  and  it  was  compe-  against 
tent  to  the  party  to  wait  till  the  time  of  payment  came,  and  on  Maginnis. 
the  drawer's  refusal  to  pay  to  protest  altogether  for  non-pay- 
ment. [Lord  ElUnbormgh  C.  J.  But  here  there  was  not  only 
no  protest  for  non-acceptance,  but  no  notice  of  it  to  the  drawer.] 
2dly,  Notice  of  non-acceptance  was  not  necessary,  because  it 
appeared  that  the  drawer  had  no  eftects  in  the  hands  of  the 
drawees,  either  at  the  time  when  the  bill  was  presented  for  ac- 
ceptance and  refused,  or  at  any  time  afterwards ;  and  that  ac- 
cording to  Bkkerdike  v.  Bollman,  (c)  Goodall  v.  Dolley,  (d)  and 
Rogers  v.  Stephe?is,  (c)  supersedes  the  necessity  of  notice,  and 
consequently  of  protest.  And  it  cannot  make  any  difference 
that  the  drawer  had  some  effects  in  the  drawee's  hands  when 
tJie  bill  was  drawn,  as  he  withdrew  them  afterwards  before  the 
bill  could  be  presented,  of  which  he  must  have  been  apprised, 
and  therefore  he  could  receive  no  injury  from  the  want  of  notice. 
And  at  any  rate  the  want  of  notice  ought  not  to  affect  the  plain- 
tiffs, who  had  not  the  bill  in  their  hands  at  the  time  of  the 
dishonour. 

Lord  Ellenborough  C.  J.  The  case  of  Bkkerdike  v.  Boll- 
man  went  on  the  ground  that  the  drawer  had  no  effects  in  the 
hands  of  the  drawee  at  the  time  of  the  bill  drawn,  and  the  other 
cases  followed  on  the  same  ground ;  but  no  case  has  gone  the 
length  of  extending  the  exemption  further,  to  cases  where  the 
drawee  had  effects  of  the  drawer  in  his  hands  at  the  time  of  the 
bill  drawn,  though  the  balance  might  vary  afterwards,  and  be  r  362  ] 
turned  into  the  opposite  scale ;  and  I  know  that  it  has  been  a 
subject  of  regret  with  the  very  learned  person  who  was  counsel 
for  the  plaintiff  (/)  in  that  case,  that  the  old  rule  requiring  no- 
tice to  be  given  in  all  cases  to  the  drawer  of  the  non-acceptance 
of  his  bill  was  so  far  broken  in  upon.    But  I  shall  anxiously 

(«)  This  was  decided  in  Gale  v,  ]V(ih/i,  5  Term  Rep.  239.  and  vide 
Rogers  V,  Stephens,  2  Term  Rep.  714.  ;  in  which  latter  case  there  was  a 
subsequent  protest  for  non-payment ;  but  the  case  was  decided  principally 
on  the  ground  that  the  drawer  had  no  efteets  in  the  hands  of  the  drawee  at 
the  time. 

(h)  At  Wextm.  1751,  Bull,  N.  P.  271.  (c)  1  Term  Rep.  405. 

{d)  lb.  711.  per  Buller  J.  (e)  2  Term  Rep.  713. 

(J)  The  present  Mr,  Justice  Chambrc. 

resist 
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1806.       resist  the  further  extension  of  the  exemption.    The  case  is  dif- 

Q^^        ferent  when  there  are  no  effects  of  the  drawer  in  the  hands  of 

against      the  drawee  at  the  time,  because  the  drawer  must  know  that  he 

Maginnis.    is  drawing  on  accommodation:  but  if  he  have  effects  at  the 

time,  it  wouhl  be  very  dangerous  and  inconvenient,  merely  on 

account  of  the  shifting  of  a  balance,  to  hold  notice  not  to  be 

necessary:   it  would  be  introducing  a  number  of  collateral 

issues  in  every  case  upon  a  bill  of  exchange,  to  examine  how 

the  account  stood  between  the  drawer  and  drawee,  from  the 

time  the  bill  was  drawn,  down  to  the  time  it  was  dishonoured. 

The  holder  is  not  bound  to  present  it  for  acceptance  till  due  : 

but  if  he  do,  and  it  be  refused  acceptance,  he  is  bound  to  give 

notice  to  the  drawer,  in  order  that  he  may  take  the  necessary 

measures   to    withdraw  his   effects    if  they  continue  in  the 

drawee's  hands. 

Per  Curiam f  Rule  refused. 


[  363  ] 
Saturday,  RoE,  ou  the  Demise  of  West,  against  Davis. 

April  '2Gth. 

In  ejectment  ri^HIS  was  an  ejectment  brought  upon  the  forfeiture  of  a 
of  re-cmry'hi  ^ei^?>c  (according  to  a  proviso  therein)  for  non-payment  of 

a  lease  on  rent.  At  the  trial  before  Lawrence  J.  at  Gloucester,  the  Plain- 
of'ren?"^^"'  tiff,  not  having  given  notice  to  the  Defendant  to  produce  the 
against  the  original  lease,  produced  the  counterpart,  the  execution  of 
theleasc"  which  he  proved  by  the  subscribing  witness.  Tt  vvas  objected, 
proof  by  the  that  the  lease  itself  ought  to  have  been  produced,  or  notice 
counter )  rt^  given  to  the  defendant  to  produce  it,  withaiit  which  the  coun- 
of  the  lease,  terpart  executed  only  by  the  lessee  was  not  legal  evidence  of 
5  rib^*^  ^"'' t  *^'^  lease,  and  of  the  proviso  for  re-entry  in  default  of  payment  of 
ncss,  is  suf- 
ficient proof  of  the  holdinfi;  upon  the  rx)ndition  of  re-entry  in  case  of  non-payment  of  rent. 
And  wnere  the  witness  who  proved  the  demand  of  the  rent  had  a  j)ower  of  attorney  from 
the  lessor  for  that  purpose,  which  he  notified  to  the  tenant  and  iiad  ready  to  produce  ; 
held  suftif  ient,  thovif^h  he  did  not  produce  it  at  the  time  of  the  demand  ;  the  tenant  not 
questioning  his  authority.  The  Court  will  not.  after  a  trial,  stay  the  proceedings  on  pay- 
ment of  the  rent,  &c.  the  stat.  4  G.  2.  c.  '2H.  only  warranting  such  applications  before  trial. 
And  that  statute  is  not  confined  to  cases  of  ejectment'brought  after  lialf  a  year's  rent  due 
u-/icrc  no  sufficiciit  distrrsi  uns  tn  br  found  on  the  pntJiiies. 

rent. 
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rent.    And  this  case  was  endeavoured  to  be  distinguished  from       1806. 

Burleigh  v.  Stibbs,  (a)  where  the  part  of  an  indenture  executed  „    ~ — ~, 

Roe  d  West 
by  the  master,  wherein  it  was  recited  that  J.  B.  had  put  him-      ugaimt 

self  apprentice  to  him,  was  holden  to  be  evidence  of  such  a  I^avis. 
binding  in  debt  against  the  master  for  a  penalty  on  the  st.  8  Ann. 
<'.  9.  for  not  inserting  the  time  consideration  in  the  indenture. 
But  this  is  attempted  to  be  made  evidence  against  a  thin!  per- 
son, no  party  to  the  instrument.  2dly,  It  was  objected  at  the 
trial  that  the  demand  of  the  rent  had  been  made  by  the  witnes.^, 
who  told  the  defendant  that  he  had  a  power  of  attorney  from 
the  lessor  of  the  plaintiff  for  that  purpose;  but  though  it  ap- 
peared that  the  witness  had  such  a  power  of  attorney  with  him 
at  the  time,  yet  it  was  not  produced  to  the  defendant,  which 
it  ought  regularly  to  have  been  j  especially  to  induce  a  for- 
feiture; for  otherwise  the  defendant  might  not  be  assured  that 
he  had  the  authority  he  assumed  to  have.  These  objections  [  364  ] 
were  over-niled  at  the  trial,  and  the  plaintiff  recovered  a  ver- 
dict ;  which 

Abbott  now  moved  to  set  aside  and  to  enter  a  nonsuit ;  and 
stated  the  same  objections  again. 

Lord  Ellen  BOROUGH  C.  J.  as  to  the  first  ground.  The  ac- 
knowledgment of  the  original  lessee  (from  whom  the  defendant 
claims)  under  his  seal,  that  he  held  these  premises  under  his 
landlord,  upon  the  conditions  and  covenants  therein  expressed, 
was  sufficient  evidence  of  the  holding  upon  such  terms  against 
one  holding  under  the  lease.  And  upon  the  second  ground  ; 
It  was  necessary  that  the  person  who  demanded  the  rent  should 
be  clothed  with  a  proper  authority  to  do  so,  and  that  he  should 
notify  it  to  the  tenant ;  and  it  appears  that  he  had  such  an  au- 
thority, and  that  he  did  notify  it  to  the  tenant,  and  that  he  had 
a  present  power  of  satisfying  him  of  the  truth  of  it;  but  if  the 
tenant  were  satisfied  without  the  production  of  the  power  of 
attorney,  it  was  not  necessary  to  produce  it. 

The  other  judges  concurred  in  refusing  the  rule. 

Abbott  afterwards  obtained  a  rule,  calling  upon  the  lessor  of 
the  plaintiirto  shew  cause  why  it  should  not  be  referred  to  the 
master  to  compute  what  was  due  for  rent,  and  why,  upon  pay- 
ment of  the  sum  so  found  due,  together  with  the  costs  of  the 


(a)  a  Term  Rep.   465. 

ejectment 
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1806.       ejectment  and  of  this  application,  the  proceedings;  ishoiild  not 

against  Wigley  opposed  it  upon  the  ground  that  the  st.  4  Geo.  2.  c.  28. 

^^fir^  1     ^"^y  admits  of  such  an  application  before  trial,  to  avoid  the 
'■  expense  and  delay  of  a  trial ;  but  not  where  the  landlord  has 

been  driven  to  trial,  as  in  this  case. 

Abbott,  in  support  of  the  rule,  said,  that  before  that  statute 
the  Court  exercised  a  discretionary  power  in  these  cases  of 
staying  proceedings  any  time  before  execution  executed,  which 
power  the  legislature  did  not  mean  to  take  away,  but  only  made 
it  compulsory  on  the  Court  to  exercise  it,  if  the  tenant  applied 
before  trial.  The  cases  of  Dowries  v.  Turnery  (a)  Phillips  v. 
Dolittle,  {b)  and  Smith  v.  Parke,  (c)  were  before  the  statute; 
and  probably  so  was  Goodt'.tle  v.  Holdfast ^  (d)  E.  4  G.  2.  no 
mention  being  there  made  of  the  statute.  Here  indeed  there 
was  a  trial,  but  that  was  because  the  ejectment  was  brought 
for  another  breach  of  covenant,  as  well  as  for  non-payment  of 
rent,  (e)  \_Le  Blanc  J.  It  was  still  competent  for  you  to  have 
applied  to  the  Court  before  trial  upon  the  breach  /or  non-pay- 
ment of  rent.]  He  then  admitted  that  he  had  not  been  able 
to  find  any  case  since  the  statute  where  such  an  application  had 
been  granted  after  trial :  but  he  said  it  would  be  more  prejudi- 
cial to  the  landlord  to  drive  the  tenant  into  equity.  And  finding 
the  Court  against  him  upon  the  wording  of  the  statute,  he  ob- 
jected that  the  statute  only  applied  to  cases  of  ejectment 
brought  after  half  a  year's  rent  due,  where  ?io  sufficient  distress 
wds  to  be  found  tipon  the  premises. 
[  3G6  ]  Lord  Ellenborough  C.  J.  The  statute  is  more  general  in 
its  operation ;  for  though  the  4th  clause  has  the  word  such 
(such  ejectment,)  yet  the  second  clause  to  which  it  refers  is  in 
the  disjunctive ;  stating  first,  that  in  all  cases  between  landlord 
and  tenant,  when  half  a  year's  rent  shall  be  in  arrear,  and  the 
landlord  has  a  right  of  re-enti*y  for  non-payment  thereof,  he 


(a)  Salk.  597.  {b)  8  Mod.  345,  (f)  10  Mod.  383. 

(c/)   2  atra.  900. 

(< )  Tlic  pkintift'  at  the  trial  only  went  on  the  breach  of  the  covenant 
by  non-jxiyment  of  rent,  on  proof  of  a  demand  of  rent  and  non-payment. 
And  vide  Fure  d.  Withm  v.  Sturdy,  H.  1732,  Bull  N.  P.  97. 

may 
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may  bring"  ejectment,  &c.  o?*  in  case  the  same  cannot  be  legally       1806. 
served,  &c.  or  in  case  such  ejectment  shall  not  be  for  the  reco-  „    "Tw 
very  of  any  messuage,  &c.  and  in  case  of  judgment  against  the      ncainst 
casual  ejector  or  nonsuit  for  not  confessing  lease,  entry,  and      I^-^^is. 
ouster,  it  shall  appear  by  affidavit,  or  be  proved  upon  the  trial, 
in  case  the  defendant  appears,  that  half  a  year's  rent  was  due 
before  the  declaration  served,  and  that  no  sufficient  distress  was 
to  be  found  on  the  premises,  and  that  the  lessor  had  power  to 
re-enter;  then,  and  in  every  such  case,  the  lessor  in  ejectment 
shall  recover  judgment  and  execution,  &c.    It  may  perhaps  be 
true,  that  before  the  statute  a  practice  obtained  in  this  Court 
of  relieving  the  tenant  up  to  the  extent  contended  for ;  but  it 
appears  by  the  words  of  the  act,  that  the  legislature  only  meant 
to  legalize  that  practice  to  a  certain  extent,  namely,  upon  the 
application  of  the  tenant  before  trial.    If  therefore  we  were 
now  to  extend  the  same  relief  to  him  after  trial,  we  should  be 
exercising  the  function  of  legislation  instead  of  judicial  con- 
struction, and  should  depart  from  the  line  which  the  statute 
has  drawn. 

Per  Curiam,  Rule  discharged,  (a) 

(«)  Vide  Anon.  Salk.  SSf.  which  cites  Comhe  v.  Mar/o,  in  Lord  Hale's  time. 


T 


Dawson  -and  another  against  Atty.  [  367  1 

Saturday, 
April  2(3  th. 

HIS  was  an  action  on  a  policy  of  insurance,  made  In  general  Goods  in- 
terms  *•  on  goods  on  board  the  ship  called  the  Hernion,"  board  a  cer- 
at  and  fi'om  Liverpool  to  Messina  and  Naples,  for  a  premium  of  ^^'"  '^^"P  ge- 
eight  guineas  per  cent;  whereon  the  Plaintift" declared  a>  upon  name'with- 
a  loss  by  capture.    At  the  trial  after  last  term  at  Guildhall,  be-  out  any  ad- 
fore  Lord  Ellenhorough  C.J.  it  appeared  in  evidence  that  on  a  country,  and 

not  repre- 
sented to  he  of  any  particular  country  at  the  time  of  the  policy  subscribed,  though  the 
broker  had  before  said  she  was  an  American,  when  the  ship  was  subscribed,  and  though  she 
were  in  fact  an  American,  need  not  be  documented  as  such  :  and  therefore  in  ca'-e  of  a  capture 
by  a  foreign  state  for  want  of  ihe  documents  required  by  treaty  between  tliat  state  aild  hcr 
own,  the  owner  of  the  goods  may  recover  against  the  underwriters. 

Vol.  VII.  T  former 
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1806.       former  occasiion,  when  the  slip  was  subscribed,  the  ship  was  de- 
j.    "'       scribed  by  the  broker  as  an  Americayi,  but  nothing  of  this  sort 
and  Anotlier  was  represented  at  the  time  when  the  poHcy  was  subscribed, 
a^inst      |jy|.  nierely  that  it  was  an  insurance  on  goods  in  the  Hermon, 
The  ship  was  in  fact  an  American^  but  had  no  certificate  of 
having  on  board  no  contraband  of  war,  as  required  by  the  treaty 
between  the  United  States  and  Spain  ;  and  being  captured  in 
the  course  of  her  voyage  by  the  Spaniards,  was  condemned  as 
prize  for  want  of  being  properly  documented  according  to  the 
treaty.     His  lordship,  however,  thought  that  the  want  of  the 
proper  document  was  immaterial,  as  the  ship  was  neither  in- 
sured as  American,  nor  represented  as  such  at  the  time  of  the 
insurance  effected  ^   and   therefore  the  plaintiff  recovered  a 
verdict. 

Ganow  now  moved  for  a  new  trial,  on  the  ground  that  the 
ship,  being  in  fact  an  American,  ought  to  have  been  properly 
documented  as  such,  which  she  was  proved  not  to  have  been : 
and  Christie  v.  Secretan  (a)  was  referred  to. 
[  368  3  Lord  Ellenborough  C.  J.  now  again  said,  that  as  the  ship 
was  not  represented  to  be  American  at  the  time  when  the  in- 
surance was  effected,  the  assured  was  not  bound  by  it ;  and 
there  being  no  undertaking  in  the  policy  itself  that  she  was  an 
American,  there  Avas  no  necessity  for  her  being  documented  as 
such.     And,  the  other  Judges  concurring, 

Refused  the  Rule. 

(a)  8  Tc)-»i  Rep.  192.  There  the  policy  was  on  goods  on  board  the  ship 
"  T/ic  Pt'fi.')/,  <'/"  Gcoi'<ie  I'own,"  on  a  voyage  from  Marjjltmd  and  Virginia  to 
Bremen,  and  the  broker,  at  the  time  of  effecting  tlie  insurance,  spoke  of  the 
ship  as  an  American  ship,  but  told  the  uuderwritcrs  that  he  was  directed  not 
to  warrant  any  tiling. 


The 
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18W;. 


The  Company  of  Proprietors  of  the  Wyrley  and  Essington  Satun/ay, 
Canal  Navigation  against  Bradley  and  Others. 


THE  Plaintiffs  declared  that  they  were  possessed  of  a  certain  A  canal  act 
close  in  the  parish  of  fValsall,  in  the  county  of  Stafford,  [jjg^canal 
and  were  proprietors  and  lawfully  possessed  of  and  entitled  to  Company 
the  use,  benefit,  and  profits  of  a  certain  canal,  dug  and  made  e,^t^Jicc]"'^on  ^ 
in,  through,  and  over  the  said  close,  and  containing  water  on  purchasing 
which  boats,  &c.  were  navigated,  to  the  profit  of  the  company,  jj^j"}^-^^  ^ 
That  the  Defendants  were  possessed  of  a  coal  mine,  near  to,  canal,  lo  any 
and  under  the  said  close  of  the  company,  and  near  to  and  under  ^^^"  l^^^^^'    ' 
the  said  canal ;  yet  that  the  defendants,  well  knowing  the  pre-  the  same,  but 

mises,  but  intending  to  deprive  the  companv  of  their  profits     .^  ^"^    , , 
'  o  1  1       .  1  nimes  should 

of  the   navigation,   &c.    so   wrongfully,    negligently,    incau-  belong  to  the 

tiouslv,  and  improvidentlv  cut  and  dug  their  coal  mine,  and  ^'^"^^  persons 

,      ,    ,  ' ,  .11/.,  ,        as  would  have 

worked  the  same  so  near  the  said  close  or  the  company,  and  to  ^ee,^  entitled 

the  sides,  banks,  and  bottom  of  the  canal,  and  removed  such  t^'  them  it  the 
large  quantities  of  coal  and  soil  from  out  of  the  said  coal  mine,  jj^gjj  made: 
and  so  near  to  the  sides,  &c.  of  the  canal,  that  300  yards  of  the  hut  it  re- 
sides, *  banks,  and  bottom  of  the  canal  sunk,  gave  way,  and  were  ^||'i^grs  to 
damaged  and  destroyed,  and  great  quantities  of  water  ran  out  give  notice  to 

of  the  canal  and  were  -wasted,  and  the  canal  Avas  rendered  im-  "\e  company 

'  or  their  in- 

passable  for  boats,  &c.  for  six  months,  and  became  of  no  use  or  teniiou  to 

benefit  to  the  companv,  bv  means  of  Avhich  the  companv  was  ''^'  . '/ 

*•'•'-  '       •  mines  withm 

obliged  to  expend  500/.  in  repairs,  &c.     Plea  not  guilty.  ten  yards  of 

The  Stat.  32  Geo.  3.  c.  80.  Ibr  making  and  maintaining  this  ''^^,  ^f^''^^' . 

^  f  and  that  the 

canal,  provides  {s.  6.)  "  Ihat  nothmg  in  tins  act  contained  shall  company 

entitle  the  companv,  on  purchasing  any  lands  for  making  the  ""ght  inspect 

1     .  •     '     £.         1    c  "l  •   1  '  1    1 1   1      r         I    .  the  mines, 

canal,  to  any  mines  oi  coal,  &c.  whicli  sluul  be  tound  in  cut-  ^nj  niiu,lit 

slop  the  far- 
ther working  of  them,  paying  compensation  to  tlie  owners :  held  that  llie  ri2:ht  of  the 
owners  to  work  witliin  the  ten  yards  was  left  as  before  the  act,  if  after  notice  given  by 
them  to  the  cuinpany  the  latter  did  not  purchase  out  their  rights  :  and  that  the  canal  being 
damaged  by  tlie  nearer  approacli  of  the  mine  after  such  notice  and  non-purchase,  no  action 
lay  against  the  coal  owner  for  such  injury,  which  happened  by  the  default  of  the  companv 
in  not  purchasing.  Aliter  where  the  house  of  one  claiming  under  a  grant  from  the  owner 
of  the  soil  was  uiidermined.  "  *  r  369  1 

T  2  ting. 


369  CASES  IN  EASTER  TERM 

1S06.       ting",  or  shall  be  under  the  same,  but  that  all  such  mines  shall 

WyrTey     ^^''^"i?  *^  ^^^^^  persons  as  would  have  been  entitled  to  the  same 

Canal  Com-  in  case  this  act  had  not  been  made."     Sections  58,  59,  60,  and 

pany        gj    specify  the  method  to  be  observed  in  workincr  the  mines 

against  ^     r         j  s 

Bradley,  within  10  yards  distance  of  the  canal;  and  in  particular,  5.61. 
enacts,  "  that  when  and  as  often  as  the  owner  of  any  mine  of 
coal,  &c.  lying  under  or  within  the  distance  before  limited  from 
the  said  canal,  shall  be  desirous  of  working  the  same,  such 
owner  shall  give  notice  in  writing  under  his  hand  of  such  in- 
tention to  the  clerk  of  the  company,  at  least  three  calendar 
months  before  he  shall  begin  to  work  such  mine;  and  upon  the 
receipt  of  such  notice  it  shall  be  lawful  for  the  company  to  in- 
spect such  mine,  in  order  to  determine  what  coal,  &c.  may  be 
gotten  without  prejudice  or  damage  to  the  canal :  and  if  the 
company  shall  refuse  or  neglect  to  inspect  such  mine  within 
31  days  after  notice,  it  shall  be  lawful  for  the  owner  of  such  mine, 
and  he  is  hereby  authorised  to  work  such  part  of  the  said  mine 
as  lies  under  the  canal,  or  within  the  distance  aforesaid :  and  if 

(  3/0  ]  upon  such  inspection  as  aforesaid  the  company  shall  refuse  to 
permit  the  owner  of  such  mine  to  work  such  part  thereof  as 
lies  under  the  said  canal,  or  within  the  said  distance,  as  they 
might  have  gotten,  or  in  any  other  manner  obstruct  or  prevent 
such  owner  from  getting  the  same,  then  the  company  shall, 
within  three  calendar  months  after  such  refusal  or  obstruction, 
pay  to  such  owner  such  price  for  the  same  as  the  next  adjoining 
mines  shall  have  been  sold  for  or  valued  at :  and  if  any  dispute 
shall  arise  between  the  company  and  any  such  owner  touching 
the  same,  it  shall  be  settled  by  commissioners,"  &c. 

At  the  trial  before  Lawrence  J.  at  the  last  Stafford  assizes,  it 
appeared  in  evidence  that  the  defendants,  before  they  began  to 
work  their  mine  within  the  given  distance  of  the  canal,  had 
given  notice  of  their  intention  to  the  company,  who,  after  send- 
ing persons  to  examine  the  same,  declined  purchasing  out  the 
defendants'  rights,  and  left  them  to  go  on  witli  their  works;  in 
consequence  of  which  the  defendants  continued  working  on  the 
mine  in  the  usual  way,  till  the  damage  happened  by  a  partial 
giving  way  of  the  sides  and  bottom  of  the  canal.  But  the 
learned  Judge,  being  of  opinion  upon  the  construction  of  the 
act  of  parliament,  that  the  legislature  had  left  to  the  owners  of 
the  lands  the  cntii'c  dominion  and  benelit  of  their  property  in 

every 
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every  respect  not  otherwise  expressly  provided  for,  and  that  the       1806. 
defendants  liad  done  eveiy  thing  which  they  were  reciuired  to    vy^ 
do  by  the  act,  and  that  it  was  the  company's  own  fault  if  upon  Canal  Com- 
the  notice  received  they  did  not  choose  to  purchase  out  the        P^"y 

agaaist 

defendants'  rights,  he  nonsuited  the  plaintiffs.  Bradley. 

Dauncey  now  moved  to  set  aside  the  nonsuit,  and  have  a  new 
trial,  on  the  ground  that  the  defendants  were  bound  so  to  use 
their  own  as  not  to  injure  the  plaintiff's  property.  That  the 
61st  section  did  not  authorize  the  owners  of  mines  near  the  [  3/1  ] 
canal  to  work  at  all  hazards,  though  the  company  refused  to 
purchase,  but  only  left  them  as  in  other  cases,  to  work  at  their 
own  discretion  and  peril.  And  he  mentioned  a  case  which 
some  time  before  had  been  tried  by  the  same  learned  Judge, 
between  the  Birmingluim  canal  company  and  Hawkesford  and 
others,  where,  under  similar  circumstances,  though  upon  a  dif- 
ferent act  of  parliament,  (a)  that  company  had  obtained  a 
verdict.  And  he  also  referred  to  a  case  some  years  ago,  where 
the  owner  of  a  house  near  Nciccastlc,  which  was  undermined  by 
a  colliery  of  the  late  Lord  Lonsdale,  and  fell  down  in  conse- 
quence of  it,  recovered  damages  against  him. 

Lawrknxe  J.  said  he  had  no  distinct  recollection  of  the  for- 
mer case  before  him  ;  but  if  the  act  of  parliament  in  that  case 
•were  not  very  differently  framed  from  the  present,  he  thought 
his  former  opinion  not  so  well  founded  as  in  the  present  case. 
And 

All  tlic  Court,  after  consultation,  were  now  of  opinion,  that 
the  meaning  of  the  act  of  parliament  in  requiring  the  coal 
owners  to  give  notice  to  the  company  of  tlieir  intention  to  -work 
their  mines  within  a  certain  distance  of  the  canal,  and  the  liberty 
given  to  the  company  to  inspect  the  works,  and  to  i)rohibit  the 
owners,  upon  making  conq)ensation  to  them,  from  working    r  3^0  1 

(a)  The  clause  in  the  BimiinpihiDii  Canal  act,  25  G .  [\.  c.  92.  a.  99.  touching 
the  manner  of  working  the  adjoining  mines,  is  materially  dillerent  from  the 
clause  in  question.  After  providing  that  nothing  in  the  act  .shall  extend  to 
defeat,  prejudice,  and  affect  the  rights  of  any  lords  of  manors,  commons,  or 
waste  grounds,  or  the  owners  of  any  lands,  ^c.  through  which  the  canal  shall 
be  cut,  to  the  mines,  &.c.  lying  within  or  under  the  same,  but  all  such  mines 
arc  reserved  to  such  lords  and  owners  to  work  the  same,  &c.  there  follows 
"  provided  that  in  workiv^  such  mines,  Sc.  no  injury  he  done  to  the  said 
navigation.'' 

■within 
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1806.       within  that  distance,  was  for  the  purpose  of  enabling  the  com- 

~_       ,     pany  to  purchase  out  the  rights  of  the  coal  owners,  if  they 

Canal  Com-  thought  their  canal  works  likely  to  be  endangered  by  the  nearer 

pany       approach  of  the  minei*s  :  but  if  the  company  declined  the  pur- 

asamst  ,  ,111  ...  ,  ,  ,    ^ 

Bradley,  chase,  as  they  had  done  m  this  case,  the  coal  owners  were  left 
to  their  common  law  rights,  as  if  no  canal  had  been  made,  and 
they  might  take  every  part  of  their  coal  in  the  same  maimer  as 
they  might  have  done  before  the  act  passed ;  their  former  rights 
in  that  respect  not  having  been  taken  away  by  the  act ;  which 
had  only  appropriated  the  surface  of  the  land  and  so  much  of 
the  soil  as  Avas  necessary  for  the  cutting  and  making  of  the  ca- 
nal, leaving  the  coal,  &c.  to  the  owners,  to  be  enjoyed  in  the 
same  manner  as  before :  and  the  legislature  had  only  given  the 
land  owners  a  compensation  for  so  much  of  the  soil  as  they  had 
deprived  them  of.  And  this  they  said  was  not  like  the  case 
where  damages  were  recovered  against  the  late  Earl  of  Lonsdale, 
for  undermining  a  person's  house  ;  for  there  the  party  claimed 
under  a  grant  from  the  owner  of  the  land,  and  the  injuiy  done 
was  against  the  land  owner's  own  grant. 

Rule  refused. 


r  s^s  1 

WcdimdaT/,     The  King  a^''aJ«.<f^ThcInhabitants  of  RicKiXGHALL  Inferior,  (fl) 

April  30lh. 

A  pauper  F  jlWO  justices  by  an  order  removed  Henri/  Saiijid('r$,hh  wife, 
jilaced  by  the   JL    .^^^^\  daughter,  by  name,  from  the  j)arish  o(  jRickimrJiali 

pariili  with  a   ^,  .  ,  i- r>-  7  •      t     71  r    /<    •        1       1    •       1  r  r^    ,• 

iiarishioucr,  '^uparior  to  tliat  01  tiickinghaU  Lijcnor,  botli  in  tlie  county  or  St/J- 
upon  an 

agreement  between  the  latter  and  the  parish  officers  to  find  board,  washing,  and  lodging 
for  the  pauper  at  2s.  (hi.  per  week,  and  that  the  pauper  was  to  do  what  he  was  set  about, 
<ioes  not  constitute  the  relation  ot'  master  and  servant  between  such  parishioner  and  the 
pauper  '-0  as  to  enalilc  the  latter  to  gain  a  settlement  as  by  hiring  and  service.  Neither 
does  such  relation  arise  by  implication  I'rom  a  continuance  ol'scrvices  by  the  pauper  to  the 
parishioner  ;  living  with  him  a>  before,  alter  the  parish  had  refused  any  lonuer  to  continue 
the  parochial  allowance ;  and  the  pauper,  who  was  a  (ircawic/i  pensioner,  going  there 
twice  a  year  without  asking  or  receiving  the  leave  of  the  parishioner  ;  the  latter,  however, 
not  refusing  leave  wlien  informed  of  ti)e  other's  going. 

(fl)  I  was  not  in  court  when  tlie  case  was  called  on;  but  I  collected  after- 
wards llie  substance  of  what  passed. 

folk; 
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folk ;  which  order  was  confirmed  by  the  Sessions  on  appeal,       1806. 
subject  to  the  opinion  of  this  Court  on  the  following  case  :  ~~ 

The  pauper  H.  Saunders,  a  Greenwich  pensioner,  settled  in  wrainzt 
the  parish  of  Redgrave,  canle  there  in  the  year  1801,  disabled  "^^e  Inhabi-* 
by  the  loss  of  a  leg.  On  the  5th  of  March  in  that  year  the  Ricking- 
parish  officers  of  Redgrave  agreed  verbally  with  Robert  Crowe  of  "all 
Rickinghall  Inferior^  lime-burner,  that  JI,  Saunders  should  live 
with  him  till  the  8th  of  Novembe)'  following,  and  do  for  him 
whatever  he  set  him  about.  The  parish  of  Redgrave  agreed  to 
pay  Crowe  2s.  6d.  per  week,  and  Crowe  to  find  board,  lodging, 
and  washing  for  Saimders.  Under  these  terms  Saunders  lived 
with  Crowe  till  Christmas  following,  when  Crowe  went  with. 
Saunders  to  the  parish  officers  of  Redgrave,  and  rcfiised  to  keep 
him  any  longer  unless  they  would  increase  the  allowance.  They 
consented  to  increase  it  to  4s.  per  week  ;  and  Crowe  thereupon 
agreed  to  take  Saunders  again  till  the  Easter  following.  Saun- 
ders returned  and  staid  accordingly  in  the  same  manner.  At 
Master  the  parish  oi  Redgrave  refused  to  continue  Saunders  upon 
jm  allowance,  and  thereupon  Crowe  sent  him  home  to  Redgrave^  [  3/4  ] 
whence  he  returned  to  Crowe  ;  and  witliout  any  new  express 
agreement,  continued  to  live  with  him  in  the  same  manner  as 
before  until  October  15th,  1804,  when  he  ceased  to  live  with 
Crowe  on  account  of  his  marrying.  During  the  time  that 
Saunders  lived  under  the  first  agreement  with  the  officers  of 
Redgrave  he  attempted  to  absent  himself  from  Crowe  to  make 
holiday ;  but  Crowe  told  him  he  was  his  servant  by  the  agree- 
ment -vvith  the  i)arish,  and  that  he  could  not  go  M-ithout  his 
leave,  which  however  he  did.  He  went  twice  in  the  year  to 
London  to  get  his  pension  from  Greemcich  Hospital,  and  was 
absent  about  two  or  three  Aveeks  at  a  time.  He  used  to  tell 
Crowe  when  he  was  going  ;  but  he  did  not  ask  leave,  nor  did 
Crowe  refuse.  During  the  whole  time  Santider.s  lived  with  Crowe 
he  was  employed  by  him  in  cho})ping  chalk.  He  did  no  work 
for  any  other  person.  He  slept  in  the  parish  of  Rickinghall 
Inferior,  and  received  now  and  then  sixpence  from  Crowe 
when  he  did  little  jobs  for  him  on  S?/ndays' ;  and  has  done 
nothing  since  to  gain  a  settlement.  While  Saunders  was 
with  Crowe,  after  the  parish  officers  of  Redgrave  had  refused 
to  continue  the  allowance,  he  received  from  them,  on  his  ap 
plication  for  relief,  at  one  time  half-a-guinca,  and  at  another 

half- 
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„,     T~       for  themselves  his  pension  from  Greenwich  Hospital.    The  Ses- 
The  King      .  ,        ,  •       .        i  i        /- 

ag  uinst       sions,  besides  connrming  the  order  of  removal,  ordered  the  ap- 

The  Inhabi-  pellants  to  pay  to  the  respondents  the  common  costs  of  forty 
Ricking-    shllhngs,  considering  the  statute  of   the  8th  and  9th  W.  3. 

HALL  imperative  on  them  in  that  respect, 
r  375  1  Frere,  in  support  of  the  order  of  Sessions,  proposed  to  consi- 
der, 1st,  if  the  relation  of  master  and  servant  existed  between 
the  pauper  and  Crowe  ;  2dly,  if  the  pauper's  absenting  himself 
during  tlie  service  prevented  the  settlement ;  3dly,  if  the  ma- 
gistrates were  obliged  to  give  costs.  Upon  the  latter  the 
Court  gave  no  opinion ;  and  upon  the  first,  finding  the  opinion 
of  the  Court  strongly  against  him,  as  to  the  agreement  be- 
tween the  parish  officers  and  Crowe,  he  relied  principally  upon 
the  service  of  the  pauper  v>ii\\  Crowe,  from  whence  a  general 
liiring  was  to  be  implied,  after  the  parish  officers  had  ceased 
to  pay  Crowe.     But, 

The  Court  (Lord  Ellenhorough  C.  J.  absent)  were  clearly  of 
opinion  that  no  settlement  was  gained.  The  relation  of  master 
and  servant  never  existed  between  Saunders  and  Crowe.  The 
former  was  placed  with  Crowe  by  the  parish  officers  as  a  pau- 
per, to  be  maintained  by  him  ;  and  the  parish  officers  had  no 
authority  to  hire  Saunders  out  to  the  other.  And  after  the 
parish  allo^vance  for  Saunders  was  Mithdrawn  from  Crowe,  the 
latter  ])crinitted  Saunders  to  live  with  him  out  of  charity,  with- 
out any  contract  as  between  master  and  servant. 

Aklerson,  who  was  to  have  argued  against  the  orders,  was 
not  heard. 

Orders  quashed. 


Ex  parte 
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Ex  parte  Gill.  ^''"^"^^ 

May  2d. 

JfpSPINJSSE  moved  yesterday  for  a  writ  of  habeas  corpus  Where,  upon 

tobrinfif  up  this   person,  an  apprentice,  who  had  bound^  ^^^'^^f^.^*^""- 
'^^  I'll  -'  p^,5  ^(^  brin"' 

liimself  at  the  age  of  18  years  to  serve  till  25,  and  who,  after  he  up  the  body 

was  21  years  of  age,  had  been  committed  to  the  house  of  cor-  ot  an  appren- 
.     ,        ,     ^  .  ^  <•         1    1         tice  the  keen- 

rcction  upon  a  conviction  before  two  magistrates,  lounded  on  er  of  the 

the  Stat.  20  Geo.  2.  c.  19.  at  the  suit  of  his  master,  for  a  misde-  ^^o^se  of 

meanor  in  absenting  himself  from  his  service ;  Gill  having  in-  returned 

sisted  before  the  magistrates  that  the  indentures  which  had  with  the  ' 

been  executed  by  him  Miien  an  infant,  were  not  binding  upon  party ,\  re^u- 

him  after  he  came  of  age,  but  that  he  might  elect  to  avoid  lar  conviction 

them,  as  he  had  done,  before  the  offence  alleged.  And  he  cited  magistrate "'^ 

the  case  J^x  parte  Davis,  (a)  as  in  point.     And  now  the  return  on  the  stat. 

to  the  writ  made  by  the  keeper  of  the  house  of  correction  was  p^^.  ^  ^^j^^'  ^^' 

produced  ;  which  set  forth  a  regular  conviction  of  this  party  demeanor  in 

under  the  statute  for  a  misdemeanor  in  absenting  himself  from  ^.'^^"t'ng 

=>  himseh  as  an 

liis  master's  service  and  refusing  to  obey  him,  wherein  nothing  apprentice 

appeared  of  the  obiection  arising  from  the  age  of  the  i)artv.  ™™    , 

11  ^  ,  •  ic  masters  ser- 

Whcreupon,  after  hearing  Espinasse  on  his  behalf,  vice ;  it  is  no 

Tlie  Court  said  that  thev  could  do  no  otherwise  than  remand  answer  to 
,  c      •  i'  I        1  1-1  .        ,  shew  bv  affi- 

the  party;  for  it  appeared  by  the  return  that  lie  was  committed  javit  that  the 
in  execution  upon  a  regular  conviction  :  and  that  however  the  V'^^^y  had 
circumstances  now  laid  before  the  Court  by  affidavit  might,  if  self  tvhen  a'l 
well  founded,  be  matter  of  defence*  against  the  charge  before  infurit  to 
the  magistrates,  they  could  not  be  examined  by  the  Court  noAV.  ^^^j  ^^^^    ^' 
That  if  the  defence  had  been  properly  made  before  the  magis-  ^hen  he 
trates,  and  they  had  disregarded  it,  the  party  had  a  remedy  ^g  elected'^o 
against  them ;  but  that  this  Court  had  no  authority  to  direct  avoid  the  in- 
that  the  apprentice  should  be  discharged  from  his  indentures ;  after^which 

the  offence 
imputed  had  been  committed ;  for  this  was  proper  matter  to  be  shewn  to  the  magistrates 
below;  wiio,  it"  the  matter  shewn  to  them  were  true,  acted  at  their  own  peril  in  committio"- 
tlie  party ;  but  this  Court  have  no  power  to  discharge  an  apprentice  from  his  indentures  ; 
and  are  bound  l)y  the  return  of  a  regular  conviction,  where  the  objection  does  not  appear  on 
the  face  of  the  return,  to  remand  the  party. 

*[  3/7  J 

(«)  5  Term  Hep.  715. 

and 
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Ex  parte 
Gill. 


and  that  there  was  a  mistake  in  that  respect  in  the  report  of 
Davis's  case ;  tlie  judgment  of  the  Court  there  being  that  the 
apprentice  should  be  discharged  out  of  the  custody  of  her 
master,  in  whose  custody  she  was  then  brought  up  before  the 
Court. 

The  party  was  remanded. 


Wednesday, 
May  7th. 


An  order 
of  removal 
of  J.  S.  and 
B.  his  wife, 
made  upon 
the  examina- 
tion of  the 


The  King  against  The  Inhabitants  of  Binegar. 

ON  the  appeal  by  the  parish  officers  of  Binegar,  in  the 
county  of  Somerset,  against  an  order  of  two  justices  for 
the  removal  of  Elizabeth  Savage,  otlierwise  Walters,  by  the 
name  of  Elizabeth  Walters,  single  woman,  from  the  parish  of 
Midsomer  Norton,  in  the  said  county,  to  the  parish  of  Binegar, 
?(j7e,'adjudg-  the  order  of  removal  was  affirmed  by  the  Sessions,  subject  to 

mg  that  they  ^^^^  opinion  of  this  Court  on  the  following  case  : 

lately  came  '  ^ 

into  the  On  the  25th  of  Jpril  1793,  by  an  order  of  two  justices  made 

parish  of  K.   ^j^  ^j^^,  complaint  of  the  parish  officers  of  Kilmersdon,  it  was, 

and  arc 

likely  to         complained  and  adjudged  in  the  following  words,  viz.  "  That 

Ijecome  John  Savuire.  laboiu'er,  and  Betty  his  wife  (the  said  Bettij  beiuir 

chari^eablc        ,  *',  '        ,^l,  ,•  iV, 

the  j)auper  above  removed,)  lately  came  and  mtruded  them- 
selves into  the  said  parish  of  Kilmersdon,  endeavouring  there  to 
settle  as  inhabitants  thereof,  contrary  to  law,  not  having  any 
way  acquired  a  legal  settlement  therein,  and  are  likely  to  be- 
and  conchi-' '  come  chargeable  *tliereto,wedo,upondue  examination, adjudge 
sive  upon  the  the  said  complaint  and  premises  to  be  true :  and  we  do  further, 
^Tt )  ti^*  "P^'^  ^^^^  eaamfuafiort  of  the  said  Betty,  the  icife  of  the  said 
marriage  and  Joh/t  Saiage,  taken  upon  her  oath,  adjudge  that  the  said  Jb/t?i 

settlement  or  ^Q^.f/o-^,  j^^i  Betti/  his  wife,  were  last  legally  settled  in  the  said 

the  husband  ^  '  ^  '  o      / 

anil  wife;  >o  parish  of  Midsomer  yorton."     And  the  said  Betty  was  removed 

that  upon  a     j^om  Kilmersdon  to  j^lidsomer  Norton;  but  against  this  order  of 

removal  there  was  no  appeal.     On  the  2()tli  of  July  1799,  by 

another  order  of  two  justices,  made  on  the  complaint  of  the 

parish  ofliccrs  of  Wellow,'\\\  the  said  county,  it  was  complained 

single  yeoman,  and  adjudged  in  the  following  words :  viz.  "  That  Elizabeth 
trom  M.  to      c.  /,     .  ,  .  ,  X    ,       ,  .    ,     ,  .    .     .1 

H.,  M.  can-    lavage  (being  the  said  pauper)  lately  came  to  inhabit  m  the 

not  shew  in 

evidence  that  the  marriage  was  null  and  void. 

*  [  378  J  said 


to  it,  and 
icer'c  last 
legally  set- 
tled in  M.  is 
good  upon 


subsequent 
removal  ot 
the  wife, 
describing 
her  as  B.  S. 
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gained  a  legal  settlement  there,  &C.5  and  that  the  said  Eliza-       

beth  Savage  is  actually  become  chargeable  to  the  said  parish  of  aguimt 
JVellovc ;  we  the  said  justices,  upon  due  examination  of  the  The  Inhabi- 
said  complaint  and  premises,  and  also  upon  the  examination  of  Binegar. 
the  said  Elizabeth  Savage,  upon  her  oath  before  us,  and  upon  due 
consideration  by  us  had  in  the  premises,  do  adjudge  the  same 
complaint  and  premises  to  be  true :  and  we  do  likewise  adjudge 
that  the  said  last  lawful  settlement  of  her  the  said  Elizabeth 
Savage  is  in  the  said  parish  of  Midsomer  Norton."  And  she  was 
therefore  removed  from  fVellow  to  Midsomer  Norton.  And 
against  this  order  likewise  there  was  no  appeal.  At  Lady-day 
1803  the  said  Elizabeth  hired  herself  for  a  year,  at  the  wages  of 
four  guineas,  as  a  dairy  maid,  to  J.  Broolcs  of  Binegar,  and 
served  with  him  in  the  parish  for  16  months.  The  said  John 
Savage  is  still  living.  After  Elizabeth  left  the  service  of  Brooks 
she  returned  to  Midsomer  Norton,  and  became  chargeable  to  that 
parish.  In  May  last  John  Savage  was  committed  to  the  house  [  379  ] 
of  correction  for  having  run  away  and  left  the  said  Elizabeth, 
therein  called  his  wife,  so  chargeable,  Tmtil  the  next  quarter 
sessions  held  for  the  said  county  in  Jiili/  last,  when  the  charge 
in  the  said  commitment  being  duly  [)rovcd  to  the  Sessions,  upon 
oath,  in  the  presence  of  the  said  Johii  Savage,  to  be  true,  the 
Court  adjudged  Savage  to  be  a  rogue  and  vagabond,  and  a  male 
upwards  of  12  years  of  age,  and  ordered  him  to  be  detained  in 
the  house  of  correction  for  three  days,  and  that  before  he  was 
discharged  from  thence  he  should  be  sent  to  be  employed  in  his 
majesty's  service  by  land  in  his  majesty's  40th  regiment  of  foot. 
But  John  Savage  had  never  contributed  to  the  maintenance  of 
the  said  Elizabeth.  The  respondents  produced  evidence  to  the 
Court  that  a  marriage  solemnized  between  the  said  Jb/ju  Savage 
and  the  said  Elizabeth,  before  either  of  the  said  orders  of  re- 
moval were  made,  was  a  nullity,  and  the  nullity  of  such  mar- 
riage Avas  not  disputed. 

The  (luestion  for  the  opinion  of  the  Court  was,  whether  or 
not  the  respondents  were  estopped  either  by  the  former  orders 
of  removal,  or  by  the  adjudication  of  the  said  John  Savage  to 
be  a  vagrant,  for  running  away  and  leaving  the  said  Betty,  ^vho 
is  in  such  adjudication  considered  as  his  wife,  from  giving  any 
evidence  whatever  to  prove  the  said  marriage  a  nullity. 

G  arrow 
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1806.  Garrow  and  Topping  in  support  of  the  order  of  Sessions.  The 

Tlie  King  second  order  which  removes  Elizabeth  Savage,  treating  her  as  a 
against  single  woman,  may  be  laid  out  of  the  case ;  for  it  does  not  ne- 
tants'of'"  cessarily  upon  the  face  of  the  order  include  the  judgment  of 
BiNEGAR.  the  justices  upon  the  question  of  the  marriage,  and  non  constat 
that  it  M'as  an  issue  before  them.  And  as  to  the  order  of  va- 
grancy, it  is  a  mere  ex  parte  proceeding,  and  cannot  conclude 
[  380  ]  the  fact  of  marriage.  The  question  then  reverts  to  the  validity 
of  the  first  order  of  removal  j  for  if  that  be  bad  upon  the  face  of 
it,  it  cannot  conclude  the  parish ;  as  it  must  be  admitted  that 
it  would  if  good,  according  to  JRex  v.  SilcJiester,  (a)  and  Bex  v. 
Rudgeley.  (b)  Now  here  tlie  order  was  illegal  on  the  face  of  it ; 
1st,  because  it  is  a  removal  of  the  husband  and  wife,  stated  to 
be  made  upon  the  examination  of  the  wife  only,  who  can  only 
know  the  fact  of  her  husband's  settlement  by  hearsay  from  him . 
[Lord  JEllenborough  C.  J.  That  does  not  follow.  She  may 
know  the  fact  as  well  as  any  other  witness.]  2dly,  It  does  not 
appear  that  the  parties  ordered  to  be  removed  were  within  the 
jurisdiction  of  the  removing  magistrates,  without  which  they 
had  no  jurisdiction.  It  is  only  stated  that  the  paupers  lateli/ 
came  into  the  parish  o(  Kilmosdon,  not  that  they  were  then  in 
the  parish,  at  the  time  of  the  order  made.  Lord  Ellenho- 
rongh  C.  J.  Tlie  order  states,  and  the  magistrates  adjudge  it  to 
be  true,  that  the  paupers  are  likely  to  become  chargeable  to  the 
parisli,  which  could  not  be  if  they  were  not  in  the  parish  at  the 
time.]  3dly,  There  is  no  adjudication  of  a  present  settlement ; 
only  that  the  paupers  icere  last  legally  settled  in  Midsomer 
Norton.  [Lord  Ellenhorough  said,  that  it  referred  to  the  time 
of  the  complaint  made,  and  the  Court  could  not  intend  an  in- 
termediate settlement  between  the  hearing  of  the  complaint 
and  the  making  the  order  of  removal.] 

The  Court  all  concurred  in  quashing  the  order  ;  considering 
the  first  order  of  removal  as  good  upon  the  face  of  it,  and,  ac- 
cording to  Ilex  V.  Silchcsler,  conclusive  upon  the  question  of  the 
marriage,  which  was  involved  in  the  judgment  of  the  justices. 

Orders  quashed. 
Sir  V.  Gihbs  and  PcU  were  to  have  opposed  the  orders. 

{(i)  Ban:  ,S'.  C.  551.  (A)  8  Term  Rep.  620. 

The 
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The    King    against    Tlie    Inhabitants    of    Barmby-in-the-  Wedncsrifiy, 

Marsh,  (a)  ■^%  7th. 

TWO  justices,  by  an  order,  removed  J.  Martindale,  his  wife  The  resi- 
and  children,  by  name,  from  the  township  of  Barmhj-in-  ^   ^^ 

thc-Marsh,  in  the  East  Riding'  of  the  County  of  York,  to  the  with  his 

township  of  Selljii,  in  the  West  Ridinc".     The  sessions  on  ap-  grandmother 
*■  ^^  ^  ^  ^     in  a  tiinerent 

peal  reversed  the  order,  subject  to  the  opinion  of  this  court  on  parish  from 

the  following  case  :  his  master  on 

.  account  or  ill- 

The  pauper,  J.  Martmaale,  was  bound  apprentice  by  inden-  ness,  though 

ture  dated  the  1st  oi  April  1794,  for  four  years,  to  J.  Brealhy,  ^^'^^  tJ^ecSn- 
of  Hunslet,  in  the  West  Riding-,  who  was  the  master  of  a  small  master,  is  not 

vessel  trading  on  the  river  Ouse.     The  pauper  slept  more  than  reterable  to 
.rv    •    ,        1      •  1  .•       1  •  o.  77  t-nc  .  the  apprcn- 

40  nights  dunng  such  apprenticeship  at  beioy,  at  different  times,  ticeshiu,  so 

but  slept  the  last  night  thereof  at  Barmby-in-the-Marsh,  at  his  as  to  gain 
grandmother's,  in  which  latter  place  he  had  before  slept  more  j^g^t  in  such 
than  40  nights,  in  consequence  of  his  being  ill  of  a  fever.     He  parish. 
so  went  to  Barmhy-in-tlie-Marsh  with  the  consent  of  his  master, 
who  received  him  again  as  his  apprentice,  and  he  never  slept 
there  except  as  above  stated. 

Lambe,  in  support  of  the  order  of  sessions,  contended  that  the 
pauper  was  settled  at  Barmby-in-the-Marsh,  having  slept  for 
more  than  40  nights,  including  the  last  day  of  his  apprentice- 
ship, in  that  township  xcith  the  consent  of  his  master.  And  the 
circumstance  of  his  going  to  his  grandmother  there  on  account 
of  illness  cannot  vary  the  question ;  for  the  apprenticeship  still 
subsisted  in  point  of  law,  and  all  tlie  cases  go  upon  the  point  of  [  382  ] 
the  master's  consent  to  the  residence  in  any  place  for  40  days, 
Avhich  is  here  expressly  found.  The  case  of  the  King  v.  Titch- 
field,  {}))  (which  had  been  mentioned  on  a  former  day,  (c)  when 
this  case  was  first  called  on,  as  deciding  against  the  settlement 
in  Barmhy,)  went  on  the  ground  of  the  indentures  having  been 
delivered  up,  and  thereby  virtually  cancelled  before  the  resi- 

(//)  I  was  not  in   court  when  this  case    was  decided,  but  was  furnisiied 
with  accurate  instructions  of  what  passed. 

{b)  Burr.  S.  C.'Ai. 

(i-)  Jut  v.  Siitloii,  ,j  Term  Ilq,  657.  w.is  aho  then  mentioned,  which  was 
tiic  case  of  a  servant. 

deuce 
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zr  ,     relied  on  Rex  v.  Charles,  (a)  where  the  apprentice,  having  be- 

agaimt      comc  a  cnpple,  was  put  by  his  master  to  hve  at  his  grand- 

Tbe  Inhabi-  niother's,  at  \s.  6d.  a  week,  in  another  parish,  where  he  re- 

Barmdy-ix-  sided  the  last  40  days ;  by  which  residence  he  was  deemed  to 

the-Maush.  be  settled  there.     Asion  J.  said,  that  that  could  not  be  deemed 

a  casual  or  accidental  residence,  and  therefore  distinguished  it 

from  cases  of  that  sort.    And  this  is  no  more  a  casual  residence 

than  that  was. 

Topping,  contra,  was  stopped. 

The  Court  were  all  of  opinion  that  the  residence  of  the  pau- 
per in  Barmhy-in-the-Marsh,  being  on  account  of  his  illness, 
was  not  a  residence  as  an  apprentice :  and  that  the  stat.  3  W. 
c.  11.  which  directs  that  if  any  person  shall  be  bound  an  appren- 
tice and  inhabit  in  any  parish,  such  binding  and  inhabitation  shall 
be  adjudged  a  good  settlement,  &c.  must  be  understood  of  an 
inhabitation  referable  in  some  way  to  the  apprenticeship.  But 
that  the  residence  here  with  the  grandmother  was  no  more  rc- 
[  383  "1  ferable  to  the  apprenticeship,  than  if  the  pauper  had  resided  in 
a  hospital  or  prison. 

Order  of  Sessions  quashed. 

(«)  Burr.  S.  C.  707. 


May  12th.  Deshons  against  Head. 


As  by  the 
jiracticc  ot 
the  Court 


THIS  was  a  rule  calling  on  the  Defendant  to  shew  cause  why 
the  plea  filed  in  this  cause  should  not  be  quashed,  and  why 

they  will  not   ijjg  j^^ic  ^q  reply  should  not  be  discharged,  and  the  Plaintiff  be 

j^rant  over  of        ,.,  ...  „  rmi    "  .   /•      . 

an  oriL^inal      'i^  liberty  to  Sign  judgment,  &c.     The  defendant  was  sued  by 

writ,  and  yet  original  upon  a  biil  of  exchange,  of  which  he  was  acceptor,  and 
a  plea  in  ,         ,.1.1  .'1  «•  i      •  ./-  .  , 

abatement      ^'^  pleaded  in  abatement,  witli  an  afhdavit  verifying  the  plea, 

lor  want  of     for  want  of  an  addition  to  him  in  the  original  Mrit,  without  first 

an  addition  .  n  -^ 

to  the  de-       craving  oyer  of  it. 

lendant  in  Lumbe  shewed  cause,  and  olyectcd  tiiat  if  the  plea  were  a 

?ja(i  wkhmu    "^l^'ty,  the  i)laintiff  might  have  signed  judgment  as  for  want  of 

oyer  ;  the  ef- 
fect i^  to  prevent  such  a  pita  from  bcincr  pleaded  ;  and  therefore  if  pleaded  the  Court  will 
fuiash  it. 
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a  plea :  or  if  it  were  ill  pleaded,  he  might  have  demurred  to  it ;       1806. 

but  this  he  said  was  a  novel  application,  which  the  Court  would    ^ 

'  ^  Deshons 

not  entertaui.  ,  against 

Comyn,  in  support  of  the  mle,  said  that  the  plaintiff  having  Head. 
been  ruled  to  reply,  there  might  have  been  a  difficulty  in  sign- 
ing judgment  as  for  want  of  a  plea :  but  that  the  defendant 
not  having  craved  oyer  of  the  \vrit,  the  court  ought  not  to  re- 
ceive the  plea.  In  5  Com.  Dig.  123.  Pleader  P.  2.  it  is  said 
that  "  the  defendant  shall  not  plead  in  abatement  of  the  writ 
before  oyer  of  it;  and  1  Com.  Dig.  42.  Abatement.  H.  I .,  Vander- 
plank  V.  Bankes,  (a)  and  Hole  v.  Finch,  (b)  are  to  the  same  effect; 
which,  together  with  all  the  other  cases  on  the  subject,  are  [  384  } 
collected  in  Mr.  Serjt.  fFilliams's  ed.  of  Saunders,  1  vol.  318. 
71.  3.  the  result  of  Avhich  is,  that  at  this  day  no  advantage  can 
be  taken  either  of  a  defective  original,  or  of  a  variance  between 
it  and  the  declaration  ;  this  Court  having  come  to  a  resolution 
in  Boats  v.  Ediva)'ds,  (c)  not  to  grant  07/er  of  the  original  writ 
in  future,  it  having  been  used  for  the  mere  purpose  of  delay. 
Then  the  plaintiff'  may  either  demur,  as  in  some  of  the  former 
case?,  or  sign  judgment  as  for  want  of  a  plea,  as  in  3Iurray 
V.  Huhhart  (d)  and  Graj/  v.  Sidneff;  (e)  or  move  to  quash  the 
plea,  as  was  done  in  Wallace  v.  Tlie Duchess  of  Cumberland,  (/) 
in  an  analogous  case,  where  the  defendant,  after  craving  oyer 
of  a  deed,  set  it  out  defectively. 

Lord  Ellenborough  C.  J.  (after  consulting  with  the  other 
Judges)  said  that  the  embarrassment  of  the  case  arose  from  the 
prior  decision  of  the  Court  not  to  grant  oyer  of  the  original 
writ ;  after  which  it  seemed  incongruous  to  reject  a  plea  for 
want  of  such  oyer;  and  that,  if  the  former  decision  had  been 
to  be  considered  now  for  the  first  time,  he  did  not  think  he 
should  have  concurred  in  it ;  but  having  been  acted  upon  so 
long,  it  Avas  now  too  late  to  overturn  it.  The  effect,  however, 
of  the  dift'crcut  decisions  was  to  prevent  such  a  plea  from  being' 
pleaded  ;  and  therefore  the  Court  made  the 

Rule  absolute. 

(</)  2  117/5.  85.  (/,)  lb.  393.  (.:)  Voul'L  227. 

(r/)  ■;  Bos.  S-  FuU.  595.  (e)  1  Bos.  i^-  Pull.  G15. 

O)  i  Tirm  Rep.  G71. 
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Friday, 
May  ItJth. 

Whether  or 
not  the  fact 
of  putting  a 
letter  into 
the  post- 
office,  con- 
.taining 
notice  of  the 
dishonour  of 
a  bill  to  the 
drawer,  to 
vhom  it  was 
directed,  be 
of  itself  suffi- 
cient evi- 
dence to  be 
left  to  the 
jury  that 
such  notice 
reached   the 
drawer :  at 
any  rate,  if  a 
bill  be  ac- 
cepted pay- 
able at  yl.'s, 
who  is  the 
acceptor's 
l)anker,  the 
party  taking 
such  special 
acceptance, 
which  he  is 
not  bound  to 
do, thereby 
impliedly 
a;:rees  to  pre- 
sent it  for 
])ayinent 
within  the 
usual  bank- 
ing hour^  at 
the  ]>lac(; 
where  it  is 
made  pay- 
able :  and 
if  he  prc-ent 
it  after  sucli 
hours,  wiihoi 
drawer. 

*[  38G  ] 


Parker  against  Gordon. 

IN  an  action  by  the  indorsee  of  an  inland  bill  of  exchange 
against  the  drawer,  which  was  tried  before  hord  Ellenborough 
C.  J.  at  the  last  sittings  in  term,  it  appeared  that  the  bill  had 
been  accepted  by  the  drawee,  payable  at  Davison  and  Com- 
pany's, who  were  his  bankers  in  London.  That  on  the  day 
Avhen  it  became  due  it  was  presented  for  payment  by  a  notary's 
clerk  at  the  banker's  shop,  but  not  till  past  six  o'clock  in  the 
evening,  after  the  usual  banking  hours,  when  the  shop  Avas  shut 
and  the  clerks  gone  away.  And  the  only  proof  of  notice  to 
the  drawer  of  this  dishonour  was  by  shewing  that  a  letter  di- 
rected to  him,  containing  such  notice,  was  put  into  the  receiv- 
ing post-office  in  Inner  Temple  Lane.  But  his  lordship  was  of 
opinion,  that  the  holder  of  the  bill,  by  taking  this  special  ac- 
ceptance for  payment  of  it  at  the  acceptor's  banker's,  bound 
himself  to  present  it  for  payment  at  the  usual  banking  hours 
there  :  and  not  having  done  so,  there  was  no  evidence  of  the 
bill's  having  been  presented  for  payment  to  the  acceptor,  and 
dishonoured.  But  supposing  that  were  otherwise,  yet  that  the 
mere  putting  of  the  letter  into  the  post-office,  without  further 
evidence  that  it  readied  the  hands  of  the  drawer,  was  not  suffi- 
cient proof  of  notice  of  the  dishonour;  and  therefore  he  non- 
suited the  plaintiff. 

Marryatt  now  moved  to  set  aside  the  nonsuit ;  and  as  to  the 
sufficiency  of  the  notice  to  the  drawer  of  the  dishonour  he  cited 
Sanderson  \ .Jndge,{a)]\\\\QVc  the  putting  *  a  letter  to  the  indorser 
into  tlic  post-office,  informing  him  of  the  dishonour  of  the  note 
by  the  maker,  was  holden  sufficient  to  charge  the  indorser. 
[  And  on  the  authority  of  this  case,  which  had  not  been  men- 
tioned at  the  trial,  Lord  Ellenborough  C.  J.  said,  he  saw  no  ob- 
jection to  granting  a  rule  to  shew  cause.  But  this  became  un- 
necessary by  the  opinion  of  the  Court  on  the  other  point,]   On. 

it  cft'ect,  it  is  no  evidence  of  the  dishonour  of  the  till,  so  as  to  charge  the 


('/)  '2  11.  Blue.  509. 


the 
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tlie  other  ground  he  contended,  that  nhethcr  the  bill  were        IHOO. 
accepted  payable  at  a  banking  house  (which  however  did  not     _ 
appear  upon  the  face  of  it ;  for  Davison  and  Co.  were  not  stated      aemmt 
to  be  bankers  on  the  face  of  the  bill,)  or  at  any  other  place,    Gokdon. 
could  not  alter  the  general  law  respecting  the  time  for  making 
a  demand  of  payment ;  which  might  be  done  at  any  reasonable 
hour  of  the  day,  without  reference  to  what  are  called  banking 
hours,  of  which  the  law  could  not  take  notice ;  it  being  a  mat- 
ter depending  altogether  on  the  personal  convenience  of  dif- 
ferent bankers ;  those  in  the  city  keeping  their  houses  open  for 
payments  till  five  o'clock,  and  those  at  the  west  end  of  the 
town  till  six  in  the  evening.     And  in  Leftley  v.  Mills^  (o)  the 
Court  said  they  could  not  take  notice  of  what  were  called 
banking  houi*s;  but  seemed  to  consider  that  if  a  demand  were 
made  at  any  reasonable  time  of  the  day,  it  would  be  sufficient : 
this  therefore  was  a  question  for  the  jury  to  have  decided. 

Lord  Ellenborough  C.  J.  There  was  no  dispute  about 
the  facts  at  the  trial ;  and  when  I  conceive  that  whether  the 
demand  were  made  within  due  time  or  not  is  a  ques^tion  of  law. 
The  question  is  now  brought  to  this,  whether  the  bill  were  dis- 
honoured ?  The  person  on  whom  it  was  drawn  accepted  it,  ])ay-  [  38/  ] 
able  at  Davison  and  Company's,  who  were  his  bankers;  wliich 
was  done  for  the  purpose  of  facilitating  the  payment  of  it : 
and  if  it  were  refused  payment  there  on  due  presentation,  it 
Avould  be  a  sufficient  dishonour  of  the  bill  whereon  to  charge 
the  drawer.  But  if  a  party  choose  to  take  an  acceptance  pay- 
able at  an  appointed  place,  it  is  to  be  presumed  that  he  will 
inform  himself  of  the  proper  time  for  receiving  payment  at  such 
place,  and  he  must  apply  accordingly :  and  if  by  going  there 
out  of  due  time  the  bill  be  not  paid,  it  is  his  own  fault,  and 
he  cannot  proceed  as  upon  a  dishonour  of  it ;  at  least  not  with- 
out going  a  step  further,  and  presenting  it  for  payment  to  the 
party  himself:  otherwise  it  is  fishing  for  the  dishonour  of  a  bill 
made  payable  at  a  banker's,  to  present  it  there  for  payment  at 
a  time  when  it  is  known  in  the  usual  course  of  business  that  it 
<'annot  be  paid. 

(iRosE  .1.  declared  himself  of  the  sanie  opinion. 

o)   \  Trrm  Ttif.  171. 

Vol.  Vll.  U  LawrknueJ. 
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Lawhencb  J.  The  party  mlg-ht  have  refu>ed  to  take  the  spe- 

ag^imt^  €ial  acceptance,  but  if  he  chose  to  take  the  acceptance  in  that 
Gordon,  manner,  payable  at  the  banker';-,  does  he  not  agree  to  take  it 
payable  at  the  usual  banking  hours  ?  If  this  were  a  sufficient 
demand  for  payment,  no  person  would  be  safe  in  lodging  money 
at  a  banker's  for  the  purpose  of  answering  bills  made  payable 
there :  for  if  the  holder  might  apply  for  payment  at  any  time 
of  the  day,  by  making  his  application  at  an  unusual  time,  it 
would  insure  the  dishonour  of  the  bill.  But  where  a  bill  is  ac- 
cepted in  this  manner,  it  must  be  understood  by  all  parties  con- 
{  388  ]  cerned,  that  it  is  to  be  presented  for  payment  at  the  banker's 
within  the  usual  hours  of  business ;  and  not  having  been  so  pre- 
sented in  this  case,  there  was  no  evidence  of  the  dishonour  of 
it,  in  order  to  charge  the  drawer. 

Le  Blanc  J.  If  a  party  will  take  an  acceptance  in  this 
manner,  payable  at  a  banker's,  he  must  present  it  at  a  proper 
time,  according  to  the  known  method  of  conducting  the  bank- 
ing business;  otherwise  the  greatest  inconveniences  to  trade 
would  ensue. 

Rule  refused,  (a) 

(a)  Vide  BUhop  v.  Chitty,  2  Str.  1195. 


'he 
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The  King  against  Crisp.  Safmdm/, 

May  17  ih 

HIS  WHS  a  conviction  on  the  malt  act  42  Geo.  3.  c.  38.  .?.  30.  ^nX' jnah" 
stating,  "  that  this  Idth  of  May  1805.  at  fFoodbridge,  in  act,  42  G.  r>. 

the  county  of  Suffolk,  R.  P.  officer  of  excise,  exhibiteth  to  us  ^-  ^:  *•  f^- 

J  -"       ^  '  dated  4th  of 

June  180J, 
stated  that  on  the  29th  of  May  1805,  R.P.  informeth  us  (three  justices)  that  at  the  time 
of  committing  the  offence  after  mentioned,  the  defendant  was  a  maltster,  and  zcitldn  three 
months  now  last  past,  viz.  on  12th  of  May  now  last  past,  at  W.  &C.  did  wet  certain  grain  of 
him  the  defendant,  then  and  there  tnaking  into  mslt,  in  a  certain  stage  of  operation,  &c. :  and 
thereupon  afterwards  on  the  4th  of  June  (no  year  mentioned)  at  W.  the  defendant  having 
been  duly  summoned,  7iow  here  appears  before  us,  &c.  and  having  heard  the  information 
read,  is  asked,  &c.  and  thereupon  the  defendant  rfew/e</j,&c.  whereupon  we  do  now  here 
proceed  to  examine,  &c.  and  on  the  day  and  year  last  aforesaid,  at  W.  &c.  J.  F.  officer  of  excise 
lunv  here  comes  before  us,  &c.  and  deposeth,  &c.  in  the  premises,  that  he  surveyed  the  malt- 
house  of  the  defendant  at  W.  aforesaid,  on  the  said  \9.th  of  May,  and  found  afioor  of  malt  in 
operation,  very  wet,  &c.  and  tiie  defendant  is  now  here  again  called  upon  by  us,  &c.  fur  his 
fvirther  defence,  but  no  other  evidence  is  now  here  produced,  &c  whcreupon'it  is  adjudged, 
(stated  to  be  signed  and  sealed  on  this  4th  oi'  June  1805.)  Held 

1st,  That  the  offence  being  charged  to  be  committed  on  the  12th  of  May  now  last  past, 
the  antecedent  date  being  the  29th  of  May  1805,  when  the  information  was  exhibited,  and 
the  conviction  being  dated  on  the  4th  of  June  1805,  and  it  being  also  alleged  that  the  offence 
was  committed  within  three  months  now  last  past ;  it  does  appear  that  the  offence  was  com- 
mitted on  the  12th  of  May  1805,  and  not  in  1804,  The  words  now  lust  past  after  the  12</(  of 
May,  referring  to  the  day  of  the  month,  and  not  to  the  month ;  and  therefore  the  informa- 
ii(jn  was  in  time, 

2dly,  The  witness  swearing  to  the  offence  being  committed  on  "  the  said  12th  of  May," 
sufficiently  refers  to  the  12th  of  May  1805,  the  day  charged  in  the  information,  so  as  lo 
shew  that  the  offence  was  committed  within  the  three  mouths :  For  it  is  the  relation  of  the 
evidence,  by  tlie  magistrates,  who  also  state  that  the  witness  deposed  in  the  premises. 

Odly,  By  the  statement  of  the  proceedings  in  the  conviction,  it  appears  to  have  been  all 
one  continuing  transaction,  from  the  appearance  of  the  defendant  after  the  summons  to  ttie 
close  of  the  conviction.  And  this  appears,  both  from  the  antecedent  dates  of  May  1805, 
and  the  date  of  the  conviction,  to  have  oeen  on  the  4th  of  June  1805,  because  the  defendant 
11  stated  to  have  been  afterwards  (j.  e.  after  the  information  exhibited)  summoned,  and  lo 
have  appeared  on  the  4th  of  June,  and  the  conviction  was  signed  and  sealed  on  the  4tii 
of  Jane  1805.  And  it  thereby  also  appears  that  the  evidence  was  given  in  the  de- 
fendant's presence,  as  his  departure  pending  the  continuance  of  the  transaction  will  not 
be  presumed.  And  it  thereby  also  appears  that  the  conviction  look  place  on  the  4tli 
of  Jime  1805. 

4thly,  The  witness  deposing  that  he  fovmd  "  a  floor  of  malt  in  operation,"  very  wet,  &c. 
l)eing  the  language  of  the  witness  atid  intelligible  to  a  common  intent,  sufficiently  prove*  tiie 
offence  charged  of  wetting  corn  or  grain  jjiaking  into  malt,  in  u  state  of  operation. 

5thly,  The  witness,  an  excise  ofhcer,  stating  in  language  appropriate  to  his  cmplov  rr>c.n, 
that  he  surveyed  the  malt-house  of  the  defendant  on  the  12th  of  May,  and  there  found  a  floor 
of  malt  in  operation,  &c,  is  prima  facie  evidence  that  the  defendant  was  at  th^t  nmp  ;i  ;>.'«//- 
fter;  for  ofherwi^ip  it  could  not  properly  be  called  /)/;■  m  dt  house,  nor  would  (he  officer  have 
had  authority  to  s-.irvey  it ;  as  by  thfc  excise  laws  a  parry  must  enter  his  inaltliou^c  before 
the  ofii.cer  can  s;.,-:-ey  it.  ^     - 

n.  F. 

U  2 
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1806.  R,  F.  &c.  (three  justices  of  the  peace,)  an  information  and 
™~^~  complaint ;  and  thereby  informeth  us,  t!\e  said  justices,  that 
ttgainst  before  and  at  the  time  of  t!)e  committing  of  the  offence  hereafter 
Ckisp.  mentioned,  one  Steffe  Crisp  was  a  maltster  and  maker  of  malt, 
viz.  at  fVangfordy  in  the  said  county  of  Suffolk ;  and  so  being 
[  390  ]  there  such  maltster  and  maker  of  malt,  he,  the  Defendant,  with- 
in three  months  now  last  past,  viz.  on  the  \2th  of  May  now  last 
past,  at  fV.  did  wet,  &c.  certain  corn  and  grain  of  him  the  »aul 
S.  C.  then  and  there  making  into  malt  in  a  certain  state  and 
stage  of  operation,  viz.  while  the  said  corn  and  grain  so  making 
into  malt  as  aforesaid  was  a  floor,  after  the  said  corn  and  grain 
hafl  been  taken  from  and  out  of  the  cistern  of  liim  the  defend- 
ant, used  by  him  for  steeping  the  said  corn  and  grain,  and  be- 
fore the  end  of  twelve  days  from  the  time  when  the  said  corn 
and  grain  had  been  so  as  aforesaid  taken  from  and  out  of  the 
said  cistern;  contrary  to  the  form  of  the  statute,  &c.  whereby 
and  by  force  of  the  statute,  &c.  he,  the  defendant,  hath  forfeited 
200/.  And  thereupon  the  said  R.P.  who  prosecuteth  as  afore- 
said, prayeth  judgment,  &c.  and  that  the  defendant  may  be 
summoned  to  answer  the  premises,  before  us,  &c.  and  that  he 
the  said  R.  P.  may  have  one  moiety  of  the  said  penalty  and  for- 
feiture. And  thereupon  afterwards^  to  wit,  on  the  4th  of  June, 
<it  IV.  &c.  the  defendant  having  been  previously  duly  sum- 
moned, &c.  to  ap})ear  before  us  the  said  justices,  to  make  his 
defence  to  the  said  information,  now  here  appears  before  us,  the 
said  justices,  in  his  proper  person;  and  having  heard  the  said 
information  read  to  him,  he  is  asked  by  us,  the  said  justices, 
&c.  why  he  should  not  be  convicted  of  the  premises  charged 
upon  him  in  and  by  ihe  said  information  ;  and  thereupon  he, 
the  defendant,  denieth  the  matters  contained  in  the  said  infor- 
mation, and  saith  that  he  is  not  guilty  thereof  as  is  therein 
alleged  :  whereupon  we  the  said  justices,  do  now  here,  at  the 
request  of  the  said  informer,  proceed  to  examine  into  the  truth 
of  the  matters  contained  in  the  said  information ;  and  there- 
upon on  the  da]/  and  year  last  aforesaid,  at  PV.  &c.  J.  F.  officer 
of  excise,  and  H'.  R.  officer  of  excise,  on  the  part  of  the  said 
[  391  ]  informer  nowhere  come  before  us,  the  justices,  and  being  duly 
sworn,  &c.  depose  and  say  in  the  premises  as  follows.  And  first 
the  said  J.  F.  on  his  oath  saith,  that  he  is  an  officer  of  excise. 
That  the  said  defendant  is  a  maltster  at  fVangford,  in  this  county. 
That  he,  with  the  said  /f''.  R.  surveyed  tlie  malt-house  of  the  de- 
fendant, 
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fendanty  at  fV.  aforesaid,  on,  the  said  I2th  of  Mai/,  and  found  1806: 
njionr  of  malt  in  operation  very  wet.  That  the  said  floor  of  malt  _,.  7^' 
had  been  only  four  days  out  of  the  cistern.  That  the  said  floor  ai{ovi.->t 
had  been  watered  since  it  was  thrown  from  the  cistern.  And  Crisp. 
the  said  ff^.  R.  upon  his  oath  saith,  that  he  surveyed  the  said 
maU-hxAise  w^ith  the  last  witness  on  the  said  12th  of  May,  and 
he  is  sure  that  the  said  floor  of  malt  had  been  watered  since  it 
was  thrown  from  the  cistern.  That  it  had  been  out  of  the 
cistern  only  four  days  on  the  said  Pith  of  May.  And  the  said 
defendant  is  now  here  again  called  upon  by  us  the  said  justices 
for  his  further  defence  in  the  premises  ;  but  no  other  evidence 
is  now  ^ere  produced  to  us,  &c.  Whereupon  all  and  singular, 
the  premises  being  seen,  &c.  it  appears  to  us  the  said  justices, 
that  the  defendant  is  guilty  of  the  premises  charged  upon  him 
in  and  by  the  said  information,  in  manner  and  form  as  is  there- 
in alleged.  It  is  therefore  adjudged  by  us,  &c.  that  the  de- 
fendant be  convicted,  &c.  of  the  said  offence  charged  upon  him 
as  aforesaid,  according  to  the  form  of  the  statute,  &c.  And 
we  do  adjudge  that  the  defendant  hath  for  his  said  offence  for- 
feited 200/.  &c.  In  witness  whereof,  we  the  said  justices,  to 
this  our  record  of  conviction  have  set  our  hands  and  seals  at  iV. 
aforesaid,  this  4tli  of  June  1805,"  &c. 

Abbott  took  several  objections  to  this  conviction.  1st,  The 
information  does  not  ex[)ressiy  shew  the  offVnce  to  have  been  [  302  ] 
committed  within  three  months  before.  The  information  is 
taken  on  the  29th  of  Maij  1805,  and  it  charges  an  offence  on 
the  r2th  of  May  now  last  past,  which  is  uncertain  and  bad  ;  as 
it  may  either  refer  to  the  12th  day  last  past  of  the  same  month, 
or  to  the  month  of  May  la^t  past,  which  coulxl  carry  it  back  to 
the  antecedent  year,  and  be  out  of  time  ;  and  if  either  l»e  pie- 
ferred  it  must  be  the  month,  being  the  last  antecedent. 

Per  Curiam.  It  Is  alleged  to  be  "  within  three  7notil}i.s  now 
last  past ;"  and  coupling  that  with  the  other  allegation  it  makes 
it  (juite  clear. 

2d  objection.  The  evidence  docs  not  prove  the  offence  to 
have  been  committed  within  the  three  montlvs.  The  witness 
swears  that  on  the  said  l'2th  of  May  he  surveyed  the  defendant's 
malt-house,  &c.  but  it  does  not  appear  to  what  12th  of  ?t](iy 
he  referred;  for  non  constat  that  the  information  was  read 
over  in  the  prescnet*  of  ilie  witness ;  or  that  he  referred  to  ii  : 

tuul 
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180C>.       and  these  are  the  words  of  the  witness  and  not  of  the  ma- 

ThTK^NG    Sistrates. 

against  Per  Cwiam.    The  evidence  is  stated  as  the  relation  of  it  by 

Crisp.      ^jj^  mac^istrates.   It  is  in  the  third  person,  "  he  surveyed,"  &c. 

atui  not  in  the  first  person,   as  coming  out  of  the  witness's 

mouth ;  and  therefore  it  may  well  refer  to  the  same  day  before 

Dientioned  in  the  information ;  and  the  witnesses  are  said  to 

depose  in  the  premises,  which  incorporates  it  with  what  goes 

before. 

3d  objection.  It  does  not  appear  that  the  evidence  was  given 
in  the  presence  of  the  defendant ;  nor  is  it  supplied  by  shewing 
that  all  the  proceedings  passed  in  one  day. 
[  393  ]  Per  Curicnn.  It  is  all  stated  as  one  continuing  transaction 
before  the  justices  on  the  4th  oi  June  1805,  when  the  convic- 
tion took  place.  After  stating  the  defendant's  appearance  to 
the  summons  on  the  4th  of  June,  now  here  before  us,  &c.  it  pro- 
ceeds, "  we,  the  said  justices,  do  now  here  proceed  to  examine, 
&c.  and  thereupon  on  the  day  and  year  last  aforesaid,  &c.  the 
witnesses  now  here  come  before  us,  &c.  and  depose,"  &c.  The 
Court  will  not  intend  a  departure  of  the  defendant  where  the 
whole  is  stated  as  one  continuing  transaction. 

3d  objection  re-statcd.  The  witnesses  are  stated  to  have 
been  heard  on  the  day  and  year  last  aforesaid.  Now  the  day 
last  aforesaid  is  the  4th  of  June,  but  no  year  is  mentioned 
there. 

Per  Curiam.  The  only  year  before  mentioned  is  1805.  It 
appears  to  have  been  after  the  information  exhibited  in  May 
1805,  and  it  must  have  been  before  the  signing  and  sealing 
the  conviction,  which  was  on  the  4th  of  June  in  the  same 
year. 

The  same  objection  was  afterwards  urged  in  another  shape, 
that  it  did  not  appear  with  certainty  on  what  day  the  convic- 
tion took  place  ;  for  it  might  be  drawn  up  and  signed  and  sealed 
in  form  at  any  time  subsequent ;  and  therefore  the  date  at  the 
end  did  not  necessarily  shew  that  it  took  place  at  that  time. 
To  which  the  same  answer  was  given  by  the  Court  as  last  men- 
tioned. 

4th  objection.  The  evidence  does  not  prove  an  offence  with- 
in the  statute.  The  offence  is  the  wetting,  &c.  of  corn  and  grain 
making  into  malt,  in  a  state  of  operation,  within  twelve  days 

after 
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after  it  is  taken  from  the  cistern  used  for  steeping  it.     The       1806. 
evidence  is  that  the  witnesses  found  ajioor  of  malt  in  operation    rp},71^NG 
very  wet,  which  had  been  watered  *  within  four  days  after  it  had      a^minst 
been  taken  from  the  cistern.  But  corn  or  grain  making  into  malt      Crisp. 
is  not  malt :  and  in  s.  31.  of  the  act  there  is  a  distinct  penalty  *  [  394  ^ 
for  netting  malt  before  delivery  to  the  brewer :  and  the  duty  is 
on  thcjmalt  in  its  finished  state.     At  least  it  should  have  been 
stated  that  it  was  so  wetted  before  it  had  been  taken  twelve 
days  out  of  the  cistern  itsed  hy  Jiim  for  steeping  it.    Whereas  it 
might  have  been  in  operation /or  brewings  and  have  been  taken 
out  of  the  cistern  used  by  him  for  brewing. 

Per  Curiam.  It  is  stated  to  be  a  floor  of  malt  in  operation^ 
which  implies"  that  it  was  not  finished.  This  is  the  language 
of  the  witness,  which  must  have  a  reasonable  intendment,  and 
is  to  be  understood  according  to  common  parlance  and  the 
general  imderstanding  of  mankind  :  according  to  which  the 
language  used  is  certain  enough.  If  a  witness  were  to  give 
evidence  of  a  prisoner's  colouring  a  shilling,  upon  an  indictment 
on  the  Stat.  8  and  9  W.  3.  c.  26.  it  might  equally  be  objected 
that  the  base  blank  was  not  a  shilling  ;  nor  is  it  so,  yet  the 
evidence  would  be  perfectly  intelligible  and  relevant  to  the 
charge.  If  indeed  it  could  have  been  shewn  that  there  was  any 
way  in  which  a  floor  of  malt  could  be  in  operation  for  any  other 
purpose  than  that  of  making  into  malt,  a  doubt  might  have  been 
thrown  upon  it ;  but  none  such  can  be  suggested. 

5th  objection.  The  evidence  does  not  prove  the  defendant 
to  have  been  a  maltster  at  the  time  of  the  offence  alleged  to  have 
been  committed.  The  witness  only  says  that  the  defendant  is 
a  maltster.  That  must  refer  to  the  4th  of  Jime  on  which  the 
witness  was  examined  ;  but  noU  constat  that  the  defendant  Mas 
a  maltster  on  the  12th  of  May.  And  this  is  not  supplied  by  the  [  39o  ] 
witness  saying  that  he  went  to  the  malt-house  of  the  defendant  on 
the  12th  of  May  :  for  a  man  may  have  a  malt-house  and  yet  not 
be  a  ynaltster;  or  he  may  have  a  building  called  the  malt-house ; 
or  it  might  be  his  malt-house  in  the  occupation  or  possession  of 
a  tenant  or  other  person.  It  i^  not  oven  stated  that  the  ma//  or 
\]\('  cisfcrn  belonged  to  the  (lefendanf. 

Tlir(\i//rt  said  tlicy  \vuuld  licar  the  jn'ojecutur's  counsel  «in 
this  objcclion. 

Frei  5 
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18W>  Frere,  in  support  of  the  conviction,  contended  that  the  de- 

The^kjNG  ^*-'"*'^"^  appeared  to  have  been  a  maltster  at  the  time  of  Ihe 
u^ainst  offcnce  committed,  1st,  by  reference  to  the  information  where 
Crisp.  jjje  fact  is  so  alleged,  and  which  is  connected  with  the  evidence 
by  the  relative  word  said,  (that  the  ^aid  defendant  is  a  maltster, 
&c.,)  and  he  cited  Rex  v.  Tucke,  (a)  where,  in  a  conviction 
on  the  Stat.  6  &  7  '^.  3.  c.  11.  for  profane  curs^ing,  the  informa- 
tion stated,  that  the  defendant  on  such  a  day,  adtunc  ex- 
istens  generostts  et  ultra  cctatem  sexdecem  annorum  did  on  the 
same  day  profanely  swear,  &c.  And  the  witness  deposed  that  the 
said  defendant,  on  the  said  day,  swore,  &c.  And  one  of  the 
objections  was  that  the  statute  making  a  difference  in  the 
punishment  according  to  the  degree  and  age  of  the  offender,  the 
witness  ought  to  have  proved  that  he  was  a  gentleman^  and  abcrce 
16  years  of  age.  But  the  Court  were  of  opinion,  that  this  suf- 
liciently  appeared  by  the  "  predicttis  defendens,"  which  re- 
L  396  ]  terred  to  the  person  so  described  in  the  information.  So  malt- 
ster is  a  descriptio  personae  in  the  information,  to  which  the  wit- 
ness must  be  supposed  to  refer  by  the  word  said.  2dly.  It  must 
necessarily  be  collected  from  the  evidence  stated,  that  the  de- 
fendant was  a  maltster  at  the  time  of  the  offence  committed^ 
for  the  witness,  an  excise  officer,  says  that  he  surveyed  the  de- 
fendant's malt-Iiouse  on  the  I2th  of  Mai/,  and  found  a  floor  of 
malt  in  operation,  &c.  Now  the  defendant  could  not  have  had 
a  malt-house  in  which  malt  was  in  operation  without  being  a 
maltster ;  nor  could  the  officer  have  surveyed  it  (which  is  a 
technical  phrase)  unless  it  were  first  entered  by  the  defendant 
as  a  malt-house.  And  he  added,  that  it  was  a  novel  doctrine 
to  require  such  extreme  nicety  in  setting  out  the  evidence  in 
convictions,  the  tnie  object  of  requiring  which  was,  that  the 
M'itness  should  not  be  made  to  swear  to  the  law;  but  if  his 
language  were  intelligible  to  the  magistrates  at  the  time,  antl 
lliey  draw  the  conclusion  of  guilty  from  it,  it  was  sufficient ; 
and  credence  ought  to  be  given  to  the  justness  of  their  conclu- 


('/)  Ld.  Rai/m.  138(3.  I  he  sanir  case  is  reported  in  1  Srss.  (as,  ;>.il.  and 
8  Mod.  'A66.  whicli  latter  book  savs  that  since  the  dctciHlant  was  charged 
with  two  shilliiifrs  for  every  otfeiice  it  should  be  intended  that  he  was  ■dgrntU- 
man,  if  so  cliarged  by  the  informer ;  and  that  it  should  also  be  intended  that 
he  was  of  age,  if  so  charged  by  the  informer. 

sion. 
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sion,  which  it  is  within  their  province  to  make,  (a)  unless  the       1806, 
contrary  expressly  appeared.     It  is  more  like  a  demurrer  to    q.u~~ji77^Q 
evidence  than  a  special  verdict.     Here  the  defendant  being      ai^aimt 
present  at  the  time  and  hearing  the  evidence,  it  was  competent      Crisp. 
to  him,  if  he  had  not  been  a  maltster  at  the  time  of  the  offence 
committed,  to  have  stated  that  by  way  of  defence  when  called 
upon ;  and  not  having  done  so,  the  fair  conclusion  from  the 
whole  of  the  evidence  was,  that  he  was  then  a  maltster. 

Abbott,  in  reply,  said  that  the  case  of  Rex  v.  Tucke  stood 
alone :  for  that  where  the  degree,  description,  or  age  of  the  [  397  3 
party  was  a  component  part  of  the  offence,  it  was  as  necessary 
to  be  proved,  to  sustain  a  conviction,  as  any  other  independent 
fact :  though  it  might  be  otherwise  where  it  was  only  stated 
by  way  of  addition,  pro  forni^.  That  the  witness  did  not 
prove  that  it  was  an  entered  malt-house ;  still  less  that  it  had 
been  so  entered  by  the  defendant.  And  the  mere  term  swvei/ed, 
which  was  in  common  use,  and  not  confined  to  a  technical 
sense,  did  not  necessarily  imply  that  the  malt-house  had  been 
entered  by  the  defendant,  and  could  not  have  supplied  the  want 
of  finding  such  a  fact  in  a  special  verdict. 

Lord  Ellenbouough  C.  J.  (after  expressing  great  doubt  of 
the  case  of  Tlw  King  v.  Tucke,  particidarly  as  to  making  any  in- 
tendment as  to  the  party's  age,  without  evidence  of  it,  merely 
by  the  reference  from  the  word  prcedictus  to  the  allegation  in 
the  information  ;  though  he  inclined  to  think  that  the  addi- 
tion of  generoifiis  might  be  so  adopted  into  the  evidence  ;)  upon 
the  second  ground,  said,  If  any  material  fact  were  wanting  in 
the  evidence  to  make  out  the  charge,  I  should  be  very  unwil- 
ling to  supply  it  by  intendment ;  but  taking  the  whole  of  the 
evidence  together,  it  does  sufficiently  appear  that  the  defendant 
was  a  maltster  at  the  time  of  the  offence  committed.  All  the 
<lifficulty  arises  from  the  order  in  which  the  evidence  was  taken 
down.  The  witness  begins  by  stating  that  the  defendant  is  a 
maltster ;  Avhich  would  refer  to  the  time  he  is  speaking,  viz. 
the  4th  of  June.  But,  without  adverting  to  that,  see  how  the 
evidence  would  stand  without  it.     The  witness  then  deposed 


(a)  Rex  V.  Smith,  8  Term  Rrp.  588, 

that 
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1806.       that  on  the  ]2th  of  May  he  surveyed  the  malt-house  of  tlie  defends 
~~~       an^,  and  found  a  floor  of  malt  in  operation,  &c.    Now  it  could 
against       not  be  then  the  defendant's  malt-house,  nor  *  could  the  officer 
Crisp.       jjjen  have  surveyed  it,  unless  the  defendant  had  entered  the  malt- 
*[  398  ]    house  as  a  maltster:  it  would  otherwise  have  been  miscalled  the 
defendant's  malt-house.    The  term  survey  too  is  used  in  the  malt 
acts ;  and  I  believe  that  the  officer  has  no  authority  to  survey  a 
malt-house  unless  it  be  entered  as  such,  (a)     And  this,  it  must 
be  remembered,  is  the  language  of  the  excise  officer  who  is 
relating  what  he  did  in  the  course  of  his  duty  as  such  officer ; 
and  the  evidence  given  by  him  naturally  imports  that  the  malt- 
house  of  the  defendant,  which  he  surveyed,  belonged  to  the 
defendant  in  the  character  of  maltster. 

Grose  J.  I  doubted  at  first  whether  it  sufficiently  appeared 
Upon  the  face  of  the  conviction  that  the  defendant  was  proved 
to  be  a  maltster  at  the  time  of  the  offence  committed  :  but  I 
think  we  must  understand  the  language  of  the  witness  as  it 
would  be  understood  by  common  men ;  and  a  common  man 
would  understand  from  the  words  used  by  the  witness,  that  the 
defendant  was  a  maltster  on  the  12th  of  May,  when  the  witness 
as  an  excise  officer,  surveyed  his  malt-house  ;  and  that,  I  think, 
is  the  fair  import  of  the  evidence. 

Lawrence  J.  I  must  own  that  I  have  great  doubts  whether 
the  fact  of  the  defendant's  being  a  maltster  at  the  time  of  the 
offence  alleged  to  be  committed  sufficiently  appears.  I  have 
always  considered  that  in  these  summary  convictions  the  evi- 
dence necessai7  to  support  the  charge  ought  to  be  precise;  and 
it  is  not  usual  to  have  recourse  to  inference,  in  order  to  support 
a  conviction.  There  must  be  some  mistake  in  the  report  of 
[  &dM  J  Xucke's  case  in  Lord  Itaymx)nd;  for  it  is  clear  that  the  defend- 
ant's age  ought  to  have  been  proved;  for  his  being  above  16 
was  an  ingredient  in  the  offence  created  by  the  statute;  and  it 
has  been  the  constant  practice  of  the  Court  to  quash  convic- 
tions if  not  supported  by  the  evidence  stated,  ^?t)w  supposing 
the  evidence  given  here,  to  which  it  is  said  that  our  attention 
is  to  be  confined,  had  only  been  that  the  officer  surveyed  the  de- 

(';]  Tliis  Wci-i  ^u  >itat'  (1  ^t  tlu'  bar. 
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fendant's  malt' house ;  can  we  infer  merely  from  the  word  survey  1806. 
the  malt-house  surveyed  was  a  malt-house  entered  by  tlie  defend-  ~r 
antj  and  that  he  was  a  maltster  at  the  time  ?  This,  I  think,  agaimt 
would  be  going  further  in  support  of  a  conviction  than  any  Crisp. 
case  has  yet  gone  the  length  of. 

Lb  Blanc  J.  It  is  clear  that  the  evidence  need  not  be  given 
in  any  precise  technical  form  of  words.  It  is  sufficient  if  we  col-j 
lect  from  the  plain  import  of  the  language  used  that  the  offence 
charged  was  proved.  The  evidence,  it  must  be  remembered, 
is  given  in  the  presence  of  the  defendant.  The  witness  is  an 
excise  officer,  who  naturally  gives  his  evidence  in  the  language 
appropriate  to  his  situation.  He  states  that  he  surveyed  the 
malt-house  of  the  defendant  on  the  said  12th  of  May,  and  found 
ajloorofmalt  in  operation^  &c.  And  the  question  is,  whether  the 
magistrates  are  not  primA  facie  to  collect  from  this  evidence 
that  the  defendant  was  a  maltster  at  that  time  ?  There  is  no 
contradiction  to  this.  And  if  it  were  sufficient  prim^  facie 
evidence  from  whence  the  magistrates  might  collect  that  fact, 
it  is  sufficient  to  warrant  the  conviction. 

Conviction  affirmed. 


HOKV 
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1808; 


^*'"/o6ti  HoBNCASTLE  aud  Others  against  Suart. 


Where 
was 


;re  a  ship  ^THHIS  was  an  action  on  a  policy  of  insurance  on  freight  of 
on  a^voya^'e  ^^^  ^^^P'  "^^^  Marquis  of  Lansdowii, "  af  and  from  Dominica j^ 

from  jLt>;«/ort  and  all  or  any  of  the  West  India  islands  (Jamaica  and  St.  Do- 
aTidb^kTo  "*^'^*^  excepted)  to  London"  warranted  to  sail  on  or  before  the 
Lundon,  at  a  Jst  o(  August  1805.    The  declaration,  after  stating  the  policy, 

certajn  raieof  ^y|,jj,[j  ^^..^  \^  ^jjg  usual  form,  alleged  that  before  the  niakins:  of 

freight  upon  n 

the  outward    the  policy  the  Plaintiffs,  by  a  charter-party  of  affi'eightnient,  of 

cargo;  and     j^g  25th  of  Ausust  1804,  chartered  the  shin  to  UrquTiart  and 

after  dehver-    „  .  /»         r       ,  ,.,,..  r^      •   • 

ing  her  out-    Hope,  lor  a  voyage /rom  London  to  tlie  island  of  Dominica,  and 

ward  cargo  at  ftacfc  to  London,  upon  these  amongst  other  terms  and  conditions, 

charterers       That  the  master  should  take  on  board  in  the  river  Thames  all 

were  to  pro-    gych  goods  as  the  freighters  could  procure  on  freight  for  Domi- 

carTo  home-   nica,  &c.  and,  as  soon  after  the  1st  of  October  1804  as  required 

ward  at  the   by  the  freighters,  sail  with  the  first  West  India  convoy  to  Domi- 

frei<^ht  from    *"ca,  and  there  deliver  her  outward-bound  cargo,  and  take  on 

Dominica  to    boai'd  at  Dominica,  from  the  correspondents  of  Urquhart  and 

held  that  an    ^^P^j  *  ^"^^  cargo  of  West  India  produce  at  the  current  freight 

insurance  by  for  London,  and  so  loaded,  proceed  with  the  May  convoy  for 

the  owner  of  ^^^^gif^^i^^  provided  the  ship  should  have  arrived  at  Dominica, 

the  freight  at  and  ready  to  discharge  90  days  previous  thereto.     And  Ur- 

and  frmipo-  gujiaft  and  Hope  thereby  agreed  to  pay  the  plaintiffs  half  of  the 

don,  attached  net  freight  which  the  ship  should  make  outwards,  provided 

while  the  ship  guch  net  freight  should  exceed  1000/.  but  if  it  did  not  amount 

deliver-   to  1000/.  then  they  should  pay  the  plaintiffs  500/.     And  Ur- 


nica 


ing  her  out-  quhart  and  Hope  also  bound  themselves  to  procure  for  the  ship 

and  before  '  •^t  Dominica  a  full  cargo  at  the  current  freight  for  London,  and 

any  part  of  to  dispatch  her  *  homeward  by  the  Mai/  convoy,  if  she  arrived 

ward  cam)  there  and  ready  to  discharge  90  days  previous  to  the  sailing  of  the 

was  shipped  said  convoy,  &c.     But  if  the  ship  sailed  with  the  3Iay  convoy, 

time'fhe  was  ^"^^  ^^'^  "^^  ^"^^X  loaded,  after  having  arrived  as  before  s})eci- 

captured  by  fied,  then  the  freighters  agreed  to  pay  the  o\vners  dead  freight 

an  enemy;  £^j.  ^^^^  deficiency  :  and  if  she  was  detained  after  the  May  con- 

the  contract  ^  '                                                                            •^ 
of  affreight- 
ment by  the 

charter-party  being  <:iitirp,  and  the  ri^k  on  the  policy  liaving  cotnincnced. 

*  [    lOi   J  v(.y 
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voy  thronp'h  ■default  of  the  freighter?,  they  agreed  to  pay  the  180C. 
owners  10/.  a  day  deimirrage  until  the  sailing  of  the  next  con- 
voy, &c.  The  plaintiffs  then  averred  that  after  the  making  of 
the  charter-party,  the  ship  took  in  her  outward-bound  cargo  on 
freight  for  Doniinka,  and  sailed  within  the  time  required  from 
the  river  Thames  for  Dominica,  and  arrived  there  on  the  6th  of 
February  1805,  and  delivered  her  outward  cargo,  exjcept  such 
part  as  wa^  necessary  and  customary  to  keep  on  board  until 
fsome  part  of  the  homeward  cargo  should  be  loaded.  That 
after  the  arrival  of  the  ship  at  Dominica,  the  correspondents  of 
UrquMrt  and  Hope  had  procured  a  full  cargo  of  West  India 
produce  to  load  the  ship  on  freight  from  thence  to  London ^ 
-which  cargo,  at  the  time  of  the  loss  after- mentioned,  was  there 
ready  to  be  loaded  on  board  the  ship,  but  that  before  she  could 
take  any  part  of  the  homeward  cargo  on  board,  and  while  she 
•lay  at  Dominica,  and  before  the  sailing  of  the  May  convoy,  she 
was  on  the  22d  of  February  1805  captured  by  the  enemy. 

At  the  trial  before  Lord  Ellenbormigh  C.  J.  At  Guildhall,  the 
policy  and  charter-party,  which  appeared  to  have  been  made  as 
stated  in  the  declaration,  were  proved ;  and  that  the  ship  hav- 
ing sailed  on  the  voyage  described  arrived  at  Dominica,  and 
unloaded  great  part  of  her  outward-bound  cargo,  but  before  she 
had  taken  in  any  part  of  her  homeward-bound  cargo  was  cap-  [  402  J 
tured  there  by  the  French  on  the  22d  oi February  1805.  Where- 
upon it  was  objected  that  the  policy  on  the  freight  homewards 
<lid  not  attach,  inasmuch  as  no  part  of  the  homeward  cargo  was 
laden  on  board,  from  which  time  only  the  risk  commenced. 
And  it  was  endeavoured  to  distinguish  this  case  from  Thompson 
V.  Taylor,  (a)  where  the  insurance  was  on  a  valued  policy  on 
freight  on  a  chartered  ship  at  and  from  Lotidon  to  Teneriffe,  and 
at  and  from  thence  to  the  fFest  Indies;  and  which  it  was  said 
turned  out  on  the  entirety  of  the  voyage  insur-ed ;  the  freight 
being  covenanted  to  be  paid  for  the  said  voyage  according  to  a 
stipulated  rate  per  pipe  for  500  pipes  of  wine  :  whereas  this  was 
an  open  policy,  and  the  freight  was  to  be  estimated  according 
to  the  quantity  of  goods  on  board  ;  of  which  there  never  were 
any,  and  theretwre  no  inception  of  the  freight,  and  consequently 
not  of  the  insurance  on  it.     And  this,  it  was  argued,  was  the 
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sanie  as  if  the  ship  had  sailed  from  Dominica  without  any  goods 
on  board.  Lord  EllenhoTough  C.  J.  however,  overruled  the 
objection,  thinking  the  case  was  governed  by  Thompson  v.  Tay- 
lory  and  that  the  existence  of  the  charter-party  giving  an  en- 
tirety to  the  contract  of  freight  was  decisive;  the  voyage 
having  once  commenced.  The  plaintiffs  accordingly  recovered 
a  verdict. 

Garrmo  now  moved  for  a  new  trial  upon  the  same  grounds 
of  distinction  before  taken  between  this  and  the  former  case. 
But 

Lord  Ellenborough  C.  J.  said,  that  it  was  clear  that  the 
under-writer  was  liable  upon  the  authority  of  Thompson  v.  Thy- 
loT ;  the  voyage  having  commenced  in  which  the  freight  was 
to  be  earned  according  to  the  terms  of  the  charter-party,  which, 
made  it  one  entire  contract,  and  which  voyage  was  insured  by 
the  policy.  That  in  Thompson  v.  Taylor  the  loss  happened  before 
the  ship  arrived  at  Teneriffe,  where  she  was  going  to  fetch  her 
freight,  and  yet  the  under-writer  was  holden  to  be  liable.  The 
other  judges  concurring, 

Rule  refused. 
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Robertson  ngainst  PArrEnsoN.  r      'llu 

"  June  bth. 

THE  Derennunt,  being-  a  seaman,  was  arrested  at  the  suit  ant,a  seaman, 
of  the  Plaintiff  for  a  debt  of  I7/.,  and  bailed  ;  after  which  bemg  out 

....  .         ,  .  ,  1       .         ..,  upon  bail  on 

he  w^as  impressed  into  his  majesty  s  service,  where  he  is  still  process  for  a 
retained.     In  the  last  term  the  defendant's  bail  applied  to  a  ^^^"^  under 
Judge  in  court  for  a  habeas  corpus,  directed  to  the  commander  pressed  into 
of  the  ship  on  board  of  which  the  defendant  was  after  he  was  the  king's 
impressed,  to  bruig  him  up,  for  the  purpose  of  being  rendered  ^s  he  would 
in  discharge  of  his  bail  ;  which  was  denied  ;  and  thereupon  a  have  been  en- 
rule  nisi  M'as  obtained  for  entering  an  exoneretur  on  the  bail-  discharge  if 
piece,  on  the  ground  that  by  act  of  law  the  bail  were  rendered  in  custody,  by 
incapable  of  taking  the  body  of  the  defendant  for  the  purpose  s^["32  q  ^3 
of  rendering  him,  and  therefore  ought  not  to  be  prejudiced;  c.i]-3.  s.  22. 

and  that  if  he  had  been  in  the  service  at  the  time  he  could  not  ^he  Court,  on 

apphcation 
have  been  arrested  for  a  debt  of  1/^.  of  the  bail, 

Lawes  now  shewed  cause,  and  argued  the  case  first  on  gene-  ^^'^'^^^^  ^" 

'  o  o  exoneretur  to 

•ral  grounds,  that  the  bail  had  by  their  recognizance,  undertaken  be  entered  on 
at  all  events  to  render  the  body  of  the  defendant  or  pay  the  *he  bail-piece 

^jiebtj  instance. 
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180(5,       debt,  &c. ;  and  the  plaintiff  ought  not  to  be  prejudiced  by  the 
_  exercise  of  a  prerogative  to  which  the  bail  knew  that  the  de- 

ROBERTSON  ^  ° 

against  fendant  was  liable  at  the  time  when  they  became  bail  for  him, 
Pattekson.  3,^^  which  could  not  have  been  exercised  if  the  defendant  had 
remained  in  custody.  That  this  distinguished  the  case  materi- 
ally from  cases  under  the  alien  act,  (a)  where  an  ex  post  facto 
law  had  rendered  the  bail  incapable  of  performing  the  condition 
of  their  recognizance,  by  enabling  the  king  to  send  the  defend- 
ant out  of  the  kingdom ;  and  which  would  have  operated  on 
him  if  he  had  remained  in  custody.  But  here  non  constat  that 
the  defendant  might  not  be  at  large  again  before  the  bail  could 
he  called  upon;  final  judgment  not  having  been  yet  signed. 
And  the  Court  had  refused  to  enlarge  the  time  for  bail  to  ren- 
der their  principal  on  account  of  the  illness  of  the  principal, 
whose  life  would  have  been  endangered  by  the  removal  j  (6) 
saying,  that  the  inconvenience  should  rather  be  home  by  the 
bail  than  by  the  plaintiff,  who  would  otherwise  be  delayed  of 
his  right.  2dly,  He  relied  on  an  affidavit  which  stated,  that 
the  bail  had  declared  that  they  were  indemnified,  which  fact 
in  the  cases  under  the  alien  act  the  Court  had  required  the  bail 
making  the  application  to  negative  before  they  would  grant  the 
application.  And  the  affidavit  also  stated,  that  after  the  de- 
fendant was  impressed  he  had  agreed  to  enter  as  a  volunteer, 
and  had  received  the  bounty. 
{  407  J  •^'''  ^'  ^^6*  and  Esjnnasse^  contra,  denied  the  fact  of  the 
bail  being  indemnified,  of  which  they  desired  time  to  procure 
an  affidavit,  on  the  ground  of  surprize.  And  as  to  the  defend- 
ant's having,  since  his  being  impressed,  entered  and  received 
the  bomity  money,  it  could  not,  they  said,  vary  the  condition 
of  the  bail.  On  the  general  ground  they  relied  principally  on 
the  Stat.  32  G.  3.  c.  33.  s.  22.  which  enacts,  that  no  seaman, 
&c.  on  board  any  of  his  majesty's  ships  shall  be  liable  to  he  taken 
out  of  the  king's  service  by  any  process  or  execution  whatsoever  (other 
than  for  some  criminal  matter,)  unless  such  process  or  execu- 
tion be  for  a  real  debt  contracted  by  such  seaman,  &c.  when 
he  did  not  belong  to  any  ship  in  the  king's  service,  or  other 
just  cause  of  action,  &c.  to  the  value  of  201.  at  the  least,  &c. 


(a)  Merrick  v.    Vaucker,  and  Other  cases  of  the   same  sort^  6   Tenn 
Rep.  50.  SV!. 

(b)  IVyrm  s.  Petty,  A.FMit,  lOii.  ... 
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Aiul  if  any  person  be  arrested,  contrary  to  the  intent  of  this       1806. 
act,  it  enables  any  Judge  of  the  Court,  on  application,  to  dis-  p  "~ 
charge  him.    It  appears  from  thence,  that  if  the  defendant  luul      again$t 
been  rendered  in  discharge  of  his  bail  it  would  have  been  a  nu-  Patterson, 
gatory  act,  as  he  would  the  next  moment  have  been  entitled  to 
his  discharge  :  and  as  the  defendant  cannot  now  by  law  be  taken 
out  of  the  king's  service,  the  bail  ought  not  to  be  prejudiced; 
l)nt  the  Court  will  at  once  enter  an  exoneretur  on  the  bail-piece 
upon  the  same  principle  as  in  the  case  of  one  out  upon  bail 
who  becomes  a  peer,  (a) 

Lord  Ellenborough  C.  J.  at  first  suggested  what  might 
be  considered  as  the  relative  situation  of  the  defendant  and  his 
bail  in  respect  of  the  Crown.  That  the  bail  being  the  manu- 
captors  of  the  defendant  had  a  right  to  retake  him  while  he 
M-as  at  large ;  and  tlnj  Crown  also  had  a  right  to  his  personal  C  40t)  ] 
service  as  a  seaman.  That  if  the  bail  were  desirous  of  exer- 
cising their  right  of  cajition,  they  should  have  done  so  before 
the  Crown  interposed  and  ac(piired  by  the  impressing  of  the 
defendant  a  possessory  right,  as  it  were,  to  his  person  :  and  that 
that  possessory  right  could  not  be  devested  l)y  any  ex  post  facto 
act  of  the  bail.  That  here  therefore  the  crown  had  acquired 
by  act  of  law  a  right  to  the  defendant's  person  paramount  the 
right  of  the  bail  to  take  him. 

Afterwards  all  TJie  Court,  upon  consultation,  agreed  that  as 
tlie  granting  a  habeas  corpus  to  bring  up  the  defendant  for  the 
purpose  of  being  rendered  by  his  bail  would  only  be  going 
thi'ongh  a  circuity  of  delay  and  expence,  which  could  answer 
no  purpose  whatever  to  the  plaintiff,  as  the  defendant  would 
be  innnediately  entitled  to  his  discharge  under  the  provisions  of 
tiic  Stat.  o2  G.  3.,  In'  Avhich  no  seaman  could  be  taken  out  of 
the  king's  service  i)y  any  process,  c^c.  for  a  debt  to  any  amount 
contracted  aftei'  he  was  in  the  service;  nor  by  any  process, 
he.  for  a  debt  under  20/.  contracted  before  he  was  in  the 
Iving's  service;  which  latter  w;;s  the  j)resent  case  :  (;uul  in  that 
respect  the  case  was  assimilated  to  Bond  v.  Isaac,  {/>)  where 
sucli  a  course  was  taken  :)  therefore  they  thought  it  was  more 
consonant  to  sound  sense  at  once  to  enter  an  exoneretur  upon 

{a)    Triiidir  v.  Si'iir'n,',  Doui:/.  4:k  {!>)   1  J';<vr.  339. 

Vol.  VII.  X  the 
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1806.       the  bail-piocc,  (o)  without  going  through  the  forms  of  a  habeas 

,,  ""         ,  corpus,  a  renderj  and  immediate  discharge  of  the  defendant. 

against      But  bcforc  tlicy  nuidc  the  *  rule  absolute,  they  required  the 

Pattekson.  |j^j[  jq  make  an  affidavit  tliut  they  were  not  indemnified :  and 

*  [  41)9  ]   a  satisfactory  aHidavit  of  this  fact  having  been  produced  on  a 

subsequent  day. 

The  Court  made  the 

Rule  absolute. 


(//)  \'i(]c  Wood  V.  Milc/:c!l,  G  Term  llcp.  217.  where  this  was  done  in  the 
case  of  one  Under  sentence  of  Iransporlution  for  felony.  Bnt  in  Sharp  v, 
S/icriJ\  7  Term  Rep.  'i'16.  where  the  defendant  \\as  in  custody  on  a  charge 
of  felony,  the  covnt  granted  a  liubeas  corpus  to  bring  him  uy,  in  order  that  he 
might  be  rendered  by  his  bail. 


tS'iturcltn/, 
June  7 til. 


Buowx  against  Rawlin- 


^\here  the      rw^HIS  M'as  an  action  of  trespass  for  breaking'  and  entcriner 
tenants  ot  a       i  ^  .  t.     ,  7   •       , 

manor  for-  the  Plaintin  s  close,  m  the  townshq)  ot  liavkivorth  \\\  the 

iiierly  belong-  county  of  Northumberland,  part  of  a  farm  there  called  Lowstead 

ing  to  a  nio- 
iiaslery,  hold- 
ing hi)  border  scrriec,  find  Ihe  (/r/t/iiT  of  'J'l/ue/iioiith  eiis/de,  under  copi/  of  eoiirt-roll,  and 
■whose  estates  passed  bj/  sinreiidir  a.'id  odiiiittarice,  shewed  in  evidence  by  surrenders  as  far 
hack  as  they  existed  in  writing;  l>y  admissions  from  the  17th  of  K/iz.  to  the  14  Car.  1.;  by 
exchequer  decrees  between  the  lords  and  tenants  in  the  rimes  of  EHz.  and  Jac.  1.  :  and  by 
an  in([uisiti()n  of  the  jury  at  the  court  liarun  of  the  lord  in  the  '2  Jac.  '2.  ;  that  they  were 
copi/holderx  of  inheritance,  \\\\\\  Jlnoi  eerlai'!.  holding  arcordin<^  to  the  enstom  of  liiishtindri/  of 
ilte  manor  (or  according  to  the  custom  of  (lie  manor  generally)  without  stating  them  to  hold 
tit  the  irill  of  the  lord:  admitting  this  evidence  to  eutweigh  proof  of  ministers'  accounts  in 
the  30th  and.'ilst  Hen.  ?,.  ;  agrant  of  the  manor  from  the  crown  in  the  !)lh  Car.  1.  including 
these  estates  under  the  name  of  tc;euent%  of  hashandn/ ;  --ubseqHent  mesne  conveyances 
reserving  the  coal  mines,  &c.  in  certain  districts;  and  iKhni-sions  trom  l(i(J3  to  1777  (in- 
cluding admissions  of  the  several  tenants  U)  l!ie  estate  inunediately  in  rpiestion)  in  all  which 
they  were  staled  to  hold  al  the  icili  of  tlie  lord  as  well  a-;  accordini;  to  the  cnnlom  of  hnsbandrj/ 
of'  the  manor,  i.<c.  :  \ct  as  there  was  evidence  for  more  than  a  century  past  that  the  lord 
had  leased  the  coal  ;uid  limestone  under  llie  copyhold  lands  in  dilfcrent  parts  of  the  manor, 
and  had  received  rent  for  the  same  ;  and  that  tiie  lessees  of  the  lord,  and  not  lli"  tenants, 
iiad  taken  the  coal  and  limestone  ;  held  tb.at  <-nch  acts  of  ownership  explained  the  natm-e 
of  the  tenure  (u-cording  to  //.<.  cu:<tuni  of  hi<xh:nidni  of  lite  manor,  ^vC.  ami  shewed  in  aid  of 
the  other  evidence,  that  \\\v  freehold  was  in  the  lord,  and  not  in  the  tenants.  And  at  any 
rate  ihe  evidence  prepoiid'rating  so  much  in  I'avour  of  the  lord,  the  Court  would  not  dis- 
turb a  verdict  given  lor  him. 

Farm, 


IN  THE  FoR-n-sixTH  Ykar  OP  GEORGE  III.  40(> 

Farm,  and  making  trenches  and  pits  in  the  scil.    The  Defend-        1806. 
ant  pleaded,  1st,  not  guilty,  to  the  force  and  arms.     2dly,  To       '      ' 
the  residue  of  the  trespass,  that  the  locus  in  quo  was  the  clof^c,      ui^aimt 
soil,  and  freehold  of  the  Duke  o^  Northumberland,  us  whose  scr-     Kawlins. 
vant  the  defendant  justified.     3(l!y,  To  the  same  residue,  that 
the  Duke  was  seised  in  fee  of  tlie  manor  of  Tiptemouth,  or  Tync- 
■  mouthshire,  v.diereof  as  well  the  locus  in  quo  as  other  land  in 
JBackKorth  was  and  immemorially  liad  been  jyarcel  and  a  copt/-     [  410   ] 
hold  tenement  of  the  manor;  demised  and  demiseable  by  coi)y 
of  court-roll  by  the  lord  or  his  steward  in  fee-simple  or  other- 
wise at  the  will  of  the  lord,  according  to  the  custom  of  the  ma- 
nor; and  that  tlie  Duke,  being  so  seised  of  the  manor,  was  by 
reason  thereof  e)iHtled  to  all  mines  and  veins  of  coal  in  and  under 
the  locus  in  quo,  and  to  bore  for,  dig  for,  and  get  such  mines 
and  veins  of  coal  :  wherefore,  the  defendant,  as  servant  to  the 
Duke,  entered  and  dug,  &c. ;  and  so  justified  the  trespasses. 
Replication,  to  the  plea  of  soil  and  freehold,  alleging  by  way 
of  inducement  Sir  M.   IF,  Ridley's  seisin  of  the  locus  in  quo, 
parcel  of  a  customary  tenement  holden  by  copy  of  court-roll 
of  the  same  manor  in  his  demesne  as  of  fee,  according  to  the 
custom  of  the  manor,  and  a  demise  by  him  to  the  plaintiff; 
traversed  the  allegation  of  soil  and  freehold  in  tbc  Duke.     To 
the  last  plea ;  after  a  similar  inducement,  the  replicaticn  tra- 
versed that  the  locus  in  quo  and  the  other  land  were  and  im- 
memoriiilly  had  been  parcel  of  a  copyhoid  tenement  of  the  said 
mnnor  demised  and  dcmi>cab!e  by  copy,  &c.  by  tlie  lord  or  his 
steward,  in  fee  simple  or  otherwise  at  the  icii'l  of  the  lord,  ac-   ' '• 
cording  to  the  custom  of  the  manor,  as  in  the  last  plea  alleged. 
The  rcjoiiider  took  issue  on  each  ot  the  traverses. 

At  the  trial  before  Chambre  J.  at  the  last  summer  assizes 
for  the  county  of  Northnynherland,  the  contention  between  the 
parties  v."as  as  to  the  nature  of  the  temu'e  of  the  [)!aintifi^'i* 
estate,  whether  copyhold  or  of  the  nature  of  coi)yliol(l,  as  con- 
tended ibr  by  the  Duke,  who  claimed  a  right  to  eriter  ;nid  dig 
for  coal :  or  frcehcld,  or  customary  freehold,  a>  cur.tciided  for  by 
the  plaintiff,  who  was  tenant  to  Ji.  iV.  Grej/,  :^-^(j.,  aiid  resisted 
the  Duke's  claim. 

The  defendant,  who  took  the  affirmative  of  the  i.-sues,  gave  ,,C  "^^  3 
the  following  evidence  :  1 .  An  examined  copy  of  the  iiu-olment  'iwhrd.  "^ 
of  letters  patent  of  loth  o'l  Mai/,  9  Car.  1.,  ^vherebv  the  Cro\vn  i-  J-^'/rrspr. 

X2  '        .rranted'^^^^'^^'"'--^- 
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1806.       granted  the  manor  of  TynemoutlisUire  in  fee  to  TV.  Scriven  and 
'      '       P.  Eden,  Esqrs.,  with  all  its  rights,  members,  and  appurte- 
against      nanccs,  and  all  its  lordships,  manors,  townships,   &c.   tene- 
Rawlins.    ments,  tithes,  and  hereditaments,  in  Preston,  &c.,  Bakeworth, 
and  convey-     See.  late  parcel  of  the  possessions  of  the  late  monasteiy  of  Tj/ne- 
oncet  under  it.  ^^^^u^^  ^Q  ^.j^^    g.^.^    (enumerating  the  particulars ;    amongst 
which  Bakeicorth,  called  Bachworth  in  the  declaration,  is  thus 
described  ;)  "  and  all  those  ten  tenements  of  hushandnj  with  their 
appurtenances  in  Bakeicorth,  now  or  late  in  the  several  tenures 
or  occupations  of  G.  W.,  &c.  or  of  their  assigns,  at  the  ivill  of 
the  lord,  by  the  particular  thereof  mentioned  to  be  of  the  annual 
rent  or  value  of  10/.,  and  all  that  garden  with  the  appurte- 
nances in  the  tenure  of  all  the  tenants  there  at  the  will  of  the 
lord,  by  particular  thereof  mentioned  to  be  of  the  annual  rent 
or  value  of  20d;  and  all  the  tithes  of  hay  of  the  said  township, 
&c.  and  pannage  of  hogs,  and  also  all  those  25  (^rs.  of  wheat 
and  10  qrs.  of  oats  annually  coming  of  the  rent  of  the  said  ten 
tenements  of  hiisbandrj/  in  the  township  of  Bakeicorth  annually  to 
be  delivered,  lately  demised  to  Henry  Earl  of  Northumberland, 
by  the  particular  thereof  mentioned  to  be  of  the  annual  rent  of 
48/.  lO*'.  8d."     The  greatest  part  of  the  tenements  enumerated 
in  the  other  districts,  is  in  like  manner  described  as  tenements  of 
husbandry,  at  tlie  will  of  the  lord ;  and  the  wliole  is  said  to  be 
parcel  of  the  possessions  of  the  late  monastery  of  Tynemouth, 
On  the  2d  of  August  in  the  same  year  these  premises  were  con- 
veyed, by  bargain  and  sale  inrolled,  by  Scriven  and  Eden  to  Tay- 
lor \\\u\  Carlwright  in  fee,  with  <ui  exception  of  the  mines  and  veins 
[  412  ]     o/coa/ in  certain  parts,  (not  including  ^acaa-or//j)  and  the  rents 
arising  thcrefroni.     And  on  the   Kith  March  1G40,  by  another 
Ijargain  and  sale,  the  same  M'ere  conveyed  by  Carturight  and 
Taylor  to  Algernon  Earl  of  Northumberland,  with  the  further 
exception  of  a  coal-mine  in  another  of  the  parts,  which  the  Earl 
2.  Ministers'   «'^'^<^  the  bargainors  had  sold  to  Read  and  Milhnrn.     2.  An  ex- 
accounis.         amincd  copy  of  the  ministers'  accounts  for  the  monastery  of 
Tipiemonth  from  Mich.  CO  //.  H.  to  Mich.  31  //.  8.  (an.  1538—40.) 
The  part  relating  to  Backworth  is  the  account  of  T.  D.  the  col- 
lector of  the  rents  there.    Under  the  head  of  "  husbandry  rents," 
it  de<cri])es  the  tencmentsout  of  which  they  issue  as  being  "  at 
the  will  of  the  lord."     The  amount  of  the  rents  corresponded 
with  the  letters  patent  9  Car.  I.,  as  did  most  of  the  sirnames  of 

the 
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the  different  person:-'  in  whose  tcmires  the  respective  tenements       1806. 
of  hmbandnj  were  allei^ed  to  be.     3-  Tlie  rolls  of  the  manor  of      j^^^^^ 
Ti/nemontli.  These  were  produced  out  of  the  Evidence  Room  at      against 
Jlnwick  Castle.     An  entry  was  read  in  1GG3  of  a  presentment    I^^'^wlins. 
by  the  jnry  of  a  surrender  by  O.  Ogle  of  a  customary  tenement  in  3,  j|„//s  o/*fAe 
Backicorth  within  the  manor,  to  the  use  of  II.  Grey  sen.  (ancestor  mumr, 
of  tlie   plaiutijff's  lessor)   and  his  heirs;  whereupon  the  said 
R.  Grey  came  into  court  and  demanded  to  he  admitted  tenant, 
to  whom  the  lord,  by  his  steward,  g'ranted  seisin.  The  habendum 
to  Grey  and  his  heirs,  at  the  iv'dl  of  the  lord,  according  to  the  cus- 
tom of  the  manor,  under  the  rents,  &c.     The  oldest  admittance 
rolls  were  in  1662.     Several  admissions  were  read  18th  /Ipril 
1677-     It  is  found  by  the  homage,  that  R,  Grey,  of  Neiccaslle, 
a  customary  tenant  of  the  m.-.nor  died  seised  of  G  several  custo- 
mary tenements  in  Backicorth,  and  that  R.  G.  is  his  son  and 
next  heir,  to  whom  the  lord,  by  liis  steward,  grants  seisin  of  the 
said  customary  tiucmenfs,  h(ibe;id;nn  to  lam  and  h>s  licirs  at  the     C  '*ao  J 
will  of  file  lord,  according  to  the  custom  of  husbandry  of  the  ma- 
nor, rendering",  &c.     Two  other  similar  admissions  in  16/9  of 
different  tenants  of  different  customary  tenements  in  Backicorth. 
Another  similar  one  in  1684.     Another  admission  in  1634  of 
.7.  Ogle,  as  next  heir  on  the  deatlis  of  O.  and  L.  Ogle,  where  the 
habendum  is  to  him  and  Ins  heirs  at  the  vcill  of  the  lord,  accordlncr  to 
the  custom  of  the  manor,  (not  calling"  it  tlie  cmtom  ofhnshondry.) 
17th  October  1687,  it  is  found  by  the  homage  that  R.  Grey,  of 
Backicorth,  Esq.,  a  customary  tenant  of  the  manor,  died  seised 
of  6  customary  tenements  in  Backicorth,  and  of  others,  &c. ; 
and  that  R.  G.  of  Backicorth  is  his  son  and  next  iieir,  &c.  to 
whom  the  lord,  by  his  steward,  grants  seisin;  habendum  to 
him  and  his  heirs,  at  the  vcill  of  the  lord,  according  to  the  custom 
of  }iusba)idry  of  the  manor,  rendering,  &c. ;  and  he  is  admitted 
accordingly.    'Joth  Jpril  \77h  it  is  found  by  the  homage  {R.  /f. 
Grey,  Esq.  the  plaintiff 's  lessor  being"  upon  the  homage)  that 
E.  ('.and  Sir  7?.  B.  wuli  INIr.  Grey'>  privity  and  direefion,  had 
surrendered  out  of  court  a  moiety  of  a  customary  or  copyhold  ttne- 
ment,  in  Backicorth,  to  which  E.  C.  and  Sir  R.  B.  had  been 
admitted  in  1760,  on  the  surrender  of  the  said  R.  Jf.  Grey,  to 
the  use  of  3/.  Bell,  Escj.  according  to  the  custom,  upon  trust ; 
to  whom  seisin  is  granted ;  the  habendum  being"  in  the  same 
form  as  the  la«t  prececHnt^ ;  and  he  is  admitted.     There  were 

two 


413  CASES  IN  TRINITY  TERM 

ISO^.       two  other  similar  adniis?ions  of  Mr.  Bell  as  a  trustee  at  the  same 
'      '.        court,  on  surrenders  luade  by  different  trustees  of  Mr.  Grey  ; 
u^u'mst      and  these  three  admissions  comprehended  the  whole  township 
Rawlins,     oi  Bachivorth.   \7 th  Jpril  \777i  the  homage   (Mr.   Grey  behig 
again  named  as  one)  find  a  surrender  out  of  court  by  Mr.  Bell, 
[  414  ]     witii  Mr.  Grer/'s  privity  and  direction,  of  the  different  tenements 
to  wiiich  Mr.  Bell  had  been  before  admitted,  (describing  them;) 
which  surrendered  premises  consist  of  ten  customanj  or  copi/hold 
tenemenls  or  fanniiolds  in  the  said  township  o(  Backico7'th  (being 
the  whole  of  the  township,  &c.)  to  the  use  of  Sir  M.  JF.  Ridlei/ 
and  C  Brandling,  Esq.  and  their  Iieirs;  and  seisin  is  granted 
to  them ;  with  the  habendum,  &c.  in  the  same  terms  as  in  the 
A.  Ads  of       admissions  of  1687  and  1771'     4.  It  was  proved  by  one  who 
/e!^r&'c       ^^^^  \)QQ\\  bailiff" of  the  manor  from  \7S-,  that  no  copyfiolder  in 
any  part  of  the  manor  of  Ti/nemoutli  had  ever  gotte}i  or  bored 
for  coal  in  his  own  copyhold  ;  and  that  he  had  never  prepared  any 
licences  for  copyholders  to  make  waggon  w-ays.     And  this  was 
confirmed    by  another  who  had   been  colliery   agent  to  the 
'Northumberland  family  for  30  years ;   though  Mr.  Grey  had 
tried  14  years  ago  for  coal  in  his  own  freehold  out  oi  Back- 
worth.     As  further  proof  that  the  teniu-e  was  not  of  a  freehold 
nature,  but  copyhold  at  the  will  of  the  lord,  the  following  evi- 
dence of  enjoyment  of  the  coals  and  other  minerals  in  all  the 
estates  holden  by  copy  of  court-roll  within    the   manor  was 
given.     1.  The  counterpart  of  a  lease  of  June  170<)>  whereby 
the  then  lord,  in  consideration  of  1000/.,  and  of  500/.  secured 
to  be  paid  as  a  fine,  and  of  the  rent,  &c.  reserved,  demised  to 
J.  Atkinson  all  the  coal-mines,  coal-{)its,  collieries  and  seams  of 
coal,  as  well  ojjeiied  as  not  o])ened,  within  and  imdcr,  &c.  all 
the  lands,  grounds,  rnid  fields  within  the  townshij),  territories, 
&e.  of  Whitley,  (one  of  the  townships  within  the  manor)   and 
the  pier  and  watercourses,  &c.  made  by  a  former  tenant  of  the 
colliery  for  21  years,  paying  100/.  rent  whether  the  colliery 
should  be  wrought  or  not,  and  lO.v.  a  fenn  for  all  the  coals 
gotten,  &:c.',  with  a  covenant  by  the  lessee  to  make  satisfaction 
[  415  ]     for  any  damage  done  toany  of  the  tenants.    2.  A  renew'ed  lease 
in  July  1713  between  the  same  parties  for  three  years  in  addi- 
tion.    It  was  j)roved  that  the  Duke  had  no  freehold  lands  in 
Jndtlcy  except  about  5  acres,  and  40  acres  of  wastes  by  tlie  sea 
shore.     3.  Tiie  counterpart  of  a  lease  o(  February  1085  from 

the 
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the  representative  of  tlic  lord  of  the  manor  of  all  the  collieries  and  1B06. 
coal-mines,  ^c.  icithin  the  lands  and  township  of  J£arsdon,  in  the  ^  ' 
manor  or  lordship  of  Tynemoitth,  for  21  years,  rendering  rent;  against 
Avith  a  like  covenant  from  the  lessee.  It  was  proved  that  the  I^awlins. 
Duke  had  no  freehold  in  Earsdon  distinct  from  his  estate  in  the 
copyholds,  and  that  there  were  no  wastes  there  except  the 
Lanes.  4.  The  counterpart  of  a  similar  lease  of  Jnne  16S4 
from  the  same  representative  for  21  years  of  a  colliery  in  Pres- 
ion  in  the  manor  of  Ti/nemouth,  formerly  in  the  i^ccupation  of 
another  tenant,  rendering-  for  rent  5L  a  year  and  5^.  a  fenn. 
There  were  proved  to  he  no  wastes  in  Preston,  and  no  freehold 
but  freehold  houses,  and  a  freehold  close  adjoining.  The  re- 
ceiver of  the  Duke's  colliery  rents  proved  the  receipt  of  rent 
for  a  coal-pit  in  Morton,  within  the  manor,  which  was  in  copy- 
hold land.  Coal  and  lime  were  also  j^roved  to  have  been 
Avrought  in  IVhitlei/  by  Mr.  Hndr,on,  and  a  lease  was  proved  of 
September  1/85,  executed  by  both  parties,  whereby  the  Duke 
ujjon  the  surrender  of  a  former  lease  made  in  1763  demised  to 
H.  Hudson,  of  JVhitley,  for  12  years,  all  the  limestone  quarries, 
as  well  opened  as  not  opened,  icithin  or  under  ilie  copyhold  lands  of 
the  said  H.  Hudson,  called  IFhitley  Park  m  the  townships  of 
Whitley  and  Monkseaton,  witliin  the  manor  of  Tynemouth,  com- 
monly called  TFhitlei/  limestone  (piarries,  with  liberty  to  break 
ground,  and  dig  and  win  limestones  :  subject  to  an  exception  and 
reservation  to  the  Duke  and  the  peisou  for  the  time  being  entitled 
to  the  freehold  and  inheritance  of  the  manor  of  Tynemouth  of  all 
otlier  mines,  mi)U'rals,  aiul  coals  within  or  under  tlw  said  la7ids  [  41G  ] 
and  ii-rounds ;  and  liberty  to  the  Dr.ke,  &c.  during  the  term  to 
enter  the  said  lands,  to  dig,  try,  and  search  for  any  of  the  said  re- 
served mines,  minerals,  or  coals,  and  carry  ;iway  the  same,  &c. 
yielding  and  paying  to  tiie  duke,  &c.  a  yearly  rent  of  250/.;  and 
Hudson  also  covenanted  to  su[)ply  the  duke's  tenants  at  rack- 
rent  and  the  copyholders  with  limestone  to  be  used  on  their 
estates  at  limited  prices;  and  on  the  determination  of  the  term, 
to  convey,  surrender,  and  assure  to  the  Duke,  &c.  and  their 
heirs,  1.3  lime  kilns,  then  erected  on  the  promises,  with  power 
to  use  the  same,  aiul  to  lead  coals,  &c.  by  the  roads  then  used 
for  leading  lime,  &c.;  and  rent  was  proved  to  have  been  re- 
ceived by  the  Duke  under  this  lease  for  24  years. 

On 
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1806,  On  the  part  of  the  plaintiff  it  was  contended,  that  the  custo- 

j^^^^      mary  estates,  though  they  pass  hy  surrender  and  copy  of  court- 

againft      rolls,  were  not  copyholds  at  the  will  of  the  lord,  but  estates  of  a 

Kawlins.    freehold  tenure:  and  the  case  oi  Gale  v.  Noble  {a)  was  cited  to 

vlahitiiT  tie    P**^^'^  *^^^^  estates  were  not  copyhold  unless  it  appeared  by  the 

tenant  rolls  that  they  were  granted  at  the  will  of  the  lord.     And  it  was 

said  that  though  no  instance  in  the  existing  rolls  of  admission 

appeared  Mdierein  they  were   granted  otherwise  than  at  will, 

yet  that  all  those  admissions  were  erroneous,  not  pursuing  the 

terms  of  the  surrenders,  wherein  the  words,  "  at  the  will  of  the 

lord"  were  uniformly  omitted ;  and  that  it  would  appear  by 

copies  of  older  admissions,  that  those  words  Avere  not  inserted, 

and  hy  those  and  other  evidence,  that  they  never  ought  to  have 

Evidence.        been  inserted  in  the  later  admissions.     The  evidence  was  as 

1.  Exchequer  follows:  1.  A  copy  of  a  decree  of  14th  Jpril,  19  Eliz.  in  the 
lo'^Eliz.         exchequer;  Milbank  and  Others  v.  DaUoval  and  Others,  the 

[  4J7  ]  queen's  farmers ;  wherein  the  plaintiffs  state  themselves  and 
their  ancestors  to  have  been  immcmorially  seised  of  tenements 
in  Baclcivorth,  and  six  other  townships,  which  they  some  time 
held  of  the  prior  of  Ti/nemoiith,  and,  since  the  dissolution,  of  the 
queen,  hy  copy  of  court-roll,  according  t'o  the  cn.siom  of  the  manov 
of  Tynemouth,  paying  their  rent,  doing  their  scnnce  on  the  borders, 
and  in  defence  of  Tynemouth  castle  from  invasion  at  their  own 
charges.  That  long  before  the  dissolution  there  was  a  compo- 
sition between  the  prior  and  the  tenants,  that  the  tenants  and 
their  heirs  should  for  their  ease  pay  a  yearly  proportion  of  corn 
for  half  of  the  rent  of  their  tenements  by  JFinchesttr  measure, 
&c.  The  rest  relates  wholly  to  a  dispute  as  to  the  measure  of 
the  corn,  whether  by  Jrinchester  or  Newcastle  measure;  and  the 

2.  Excheqvcr  dccrcc  IS  only  that  they  shall  pay  by  /Vinchester  measure.    2.  A 
decree,  3  J.  1.  ^opy  of  an  inrolment  of  a  decree  of  25th  Jpril,  8  Jac  1.  in 

the  Exche(pier ;  which  recites  that  Anderson  and  others,  the 
king's  customary  and  copyhold  tenants,  within  Backworth  and 
other  enumerated  townships,  all  parcel  of  the  king's  manor  of 
Tynemouth,  for  themselves  and  the  residue  of  the  tenants,  had 
petitioned  the  king,  a^'rmi)tg,  that  they  were  copyholders  of  in- 
heritance of  several  messuages,  lands,  and  tenements,  within  the 
said  townships,  and  had  been  and  were  seised  thereof  of  several 
estates  of  inheritance,  according  to  the  custom  of  the  manor. 

(rt)   CoH/i.  432. 

That 
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That  tlicre  were  immemorial  customs  within  the  manor  for  pai/-  38CG. 
ment  of  fines  for  admittances  to  the  i^nid  coj)iihold  tenements, 
holden  by  copy  of  court- rolls  of  the  nvdnovsecundem  consiietudincm  ai^ainu 
HUSBANDRi.K  of  tJw  sttld  mauor,  upon  descent,  surrender,  and  Rawlins. 
ahenation.  Tliey  then  set  forth  tiie  amount  of  the  different  fines,  [  418  ] 
being  Jines  certain,  and  pray  relief  of  wrongs  done  by  inferior 
oliicers,  &c.  Tliat  by  reference  (a)  from  his  majesty,  the  pe- 
titioners Mere  called  before  the  lord  hii^h  treasurer,  and  the 
chancellor  and  barons  of  the  Exchequer,  to  shew  liow  they 
maintained  their  customs  for  such  estates  cf  inheritance,  and  for 
the  certainty  of  their  fines :  that  the  petitioners,  after  advising 
with  tlieir  counsel,  persisted  to  maintain  their  copyhold  estates 
of  inheritance  and  custom  for  such  certain  fines,  and  besought  the 
Court  therein  ;  as  also  for  that  by  reason  of  some  difference  of 
late  times  in  the  forms  of  their  surrenders  and  admittances,  far 
differing  from  their  ancient  precedents,  and  also  in  the  assessing 
of  \.\\e\\'  fines,  as  well  by  ignorance  of  the  tenants,  as  also  some- 
times by  the  corruption  of  the  deputy  stewards,  &c.  which 
might  be  prejudicial  to  their  posterity,  if  not  reformed:  and  in 
respect  the  ancient  court-rolls  and  evidences  for  proof  of  the 
said  estates  of  inheritance  and  the  certainty  of  their  said  fines  were 
then  lost,  though  otherwise  evident  by  testimony  of  ancient 
men ;  that  they  might  receive  the  benefit  of  the  king's  pleasure, 
touching  the  confirmation,  &c.  of  their  said  copyhold  estates 
of  inheritance  and  ancient  customs,  and  for  reducing'  their  copies, 
surrenders,  and  admittances  to  their  ancient  form,  &c.  And 
thereupon  the  lord  treasurer,  chancellor  and  barons,  gave  order, 
that  seeing  tlie  court-rolls  could  not  be  found,  the  ancient  and 
late  copies,  and  whatever  testimonies  forapproving  the  'r^axdestates 
of  inheritance  and  the  certainty  of  the  said  fines  could  be  shewn 
by  the  tenants,  should  be  examined :  and  as  it  appeared  to  the 
Court  by  the  examination,  &c.  of  the  customs,  copies,  and  [  419  ] 
testimonies,  &c.  that  the  copyJioklers  were  copyholders  of  inherit- 
ance, and  that  the  ancient  customs  for  payment  of  fines  within  the 
said  townships,  parcels  of  the  manor,  icere,  and  anciently  had  been, 

(rt)  Vide  7)o.s<  stut.  7  Jac.  1.  c.  Ql.  (from  liastaU'i  edition  of  the  statutes,) 
under  the  authority  of  which  this  reference  appears  to  have  been  made,  and 
vhich  estahhshes  the  copyhold  tenures  and  customs  to  be  decreed  during  a 
jiiven  term  under  such  references. 

such 
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such  as  the  tenants  had  alleged:  therefore,  on  the  behalf  of  the 
]>etitioners  and  the  rest,  who  had  freely  given  security  to  pay 
789/.  13*.  4d.  to  the  king,  and  desired  that  they  and  the  rest  of 
the  customary  and  copyhold  tenants  for  better  satisfaction,  evi- 
dence, and  declaration  of  their  ancient  rights  and  customs  might 
have  some  record  thereof  made  in  court,  &c.  1^  was  decreed 
that  the  said  ancient  rights  and  customs  of  the  said  townships 
for  their  said  estates  of  inheritance  and  certainty  of  fines  were  true; 
and  that  the  copyholders  icere  and  ahcai/s  had  been  copxjholders  of 
inheritance,  and  so  from  thenceforth  should  be,  &c.  And  that 
the  petitioners,  and  all  other  his  majesty's  copyholders  in  the 
said  townsliips,  should  from  thenceforth  have,  hold,  and  enjoy 
to  them  and  their  heirs  the  said  toiiements,  &c.  as  copyholders  or 
customary  tenants  thereof  accordingly.  The  decree  then  proceeds 
to  confirm  the  usage  as  to  the  quantum  of  fines  on  descent,  sur- 
render, or  alienation.  In  stating  the  fines  in  Backvcorth  and  six 
others  of  the  townships  wherein  the  (piautum  is  alike,  the  word 
freehold  is  once  used  iu  the  description  of  the  tenants'  estates, 
but  occurs  no  where  else  in  the  decree.  It  is  thus  introduced, 
"  that  every  tenant  holding  in  present  possession,  a^"  of  some  estate 
o/frkeiioi,d  or  hdieritnnce  of  the  said  manor,  by  copy  of  court- 
roll,  &c.  shall  Jjay,"  &c.  where,  (as  the  learned  Judge  who  tried 
the  cause  observed  in  his  report)  the  svoviX  freehold  seems  used 
only  to  distinguish  life  interests  from  terms  of  years.  The  de- 
cree concludes  with  directing  that  the  forms  of  their  copies,  .<?»;•- 
renders,  and  admittances,  slioukl  be  according  to  the  precedents 
most  commonly  used  before  the  20fh  of  EHz.  and  such  fees  and 
duties  taken  for  the  same  as  were  lawfully  used  and  taken  before 
the  said  time,  and  none  other  nor  greater.  ',].  An  order  of  the 
Court  of  Exchequer  in  E.  12  Jac.  1.  reciting  part  of  the  last 


;■).  Kvchcfjirr 
decree  of  '. 

fur/ii  of'ccj.i;.  decree  relating  to  the  form^  of  the  copies;  and  that  the  Earl 
of  Northumberland,  the  king's  steward  of  the  manor  of  Ti/ne- 
moutlt,  had  certified  the  form  of  the  copy  annexed  to  the  order, 
as  the  accustomed  form  of  making  the  copies  M-ithin  the  manor, 
on  admission  after  death ;  on  the  motion  of  counsel  for  the 
tenants,  it  was  ordered  that  the  form  of  the  eo])y  should  be  en- 
tered in  the  book  of  orders  after  that  order,  and  shoidd  stand  as 
a  precedent  of  copies  thereafter  to  be  made  for  such  tenants  of 
the  manor  as  should  be  admitted  after  death.  The  form  then 
follows,  which  after  stating  the  stile  of  the  Court,  and  the  pre- 
sentment 
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sentmcnt  of  the  death,  and  that  J.  G.  was  the  son  and  next       1806. 

heir,  and  his  appearance  and  praver  of  admission,  proceeds,       ~ 

-'   i  7       Brown 

"  Cui  doniinus  rex  per  senescalkun  suum  concessit  inde  seisinani      ogaimt 
habendum  sibi  et  hiiercdibiis  suis  secundum  consuetudinem  hus-    Rawlins. 
bandricc  manerii  'pra'.dicti  facicnd  :  et  reddcnd  :  redditum  servicia 
et  cousuetudines  inde  prius  debit :  et  consiiet :  et  dat  domino 
de  fine,  &c.   fecit  domino  fidelitatem,  et  admissus  est  inde 
tenens,  &c.     4.  Coj)ies  of  achnissions  from  the  muniments  of  4.  Copies  of 
]Mr.  Grey  at  Backworth.     14th  Novemher.  \7 th  Eliz.     At  the  «/^'""-^ ''"'•'. 
Queen's  Court  at  Tynemoii/Ji,  &c.  before  Tliomas  Bates,  sur-^ -inenfs of plain- 
veyor  of  the  queen's  lands  and  others,  J.  D.  is  admitted  to  ^•^" 
a  tenement  of  husbandry  in  Backworth :  the  habendum  is  for 
life,  accordbig  to  the  pustom  of  liushandn/  there,  (omitting-  at  the 
icill  of  the  lord.)     (Signed)   Nortlmmherlaitd.-    Tiiomas  Bates. 
There  were  similar  copies  of  admissions  of  diiFerent  tenants 
to  different  tenements,  10th  October,  20'di  Eli:..;  23d  January, 
'^SE/h.;    loth  October,  41  E/L.;  M  April,  11  Car.  l.j    and     [  421  ] 
22(1  October,  14  Car.  1.;  habendum  for  life,  or  to  the  tenant 
and  his  assigns,  or  to  him  and  his  heirs,  according  to  the  custom 
of  husbandry  of  the  manor,  or  according  to  the  custom  of  hus- 
bandry there  used,  or  according  to  the  custom  of  husbandry.     In 
two  instances,  lOth  April,  43  Eliz.,  and  22d  April,  4  Car.  I,,  it 
is  according  to  the  custom  of  the  manor  :  in  none  of  these  in- 
stances is  it  said,  at  the  will  of  tlw  lord.    5.  A  petition  (\vithout  -»■  Pditioii  of 
a  date)  of  several  co{)yhol(l  tenants  ■\vithhi  tlie  manor  to  Algernon  ^f;'/?^,^/'*.  '^ 
Earl  of  yortluDnberland,  co!ri[)lainiiig  that  their  copies  were  (Irasofsrricc- 
altered,  and  more  than  their  Ciistomary  fines  required  by  liis  of-  '""''• 
ficers  ;  and  that  sonie  of  the  tenants  had  been  denied  their  copies, 
though  found  heirs  according  to  the  custom  of  the  manor,  and  not- 
withstanding they  had  paid  and  performed  all  rents  and  services 
then  and  formerly  due  and  payable  according  to  the  custom  of  the 
manor,   on    pretence    that    they   had    divided    icithout    license; 
although  the  Earl's  stewai'd,  who  then  declared  he  was  one  of 
the  lords  of  the  manor,  did  at  court,  upon  a})plication  from 
some  of  tlie  copyholders,  bid  them  go  on  with  the  division  in 
(iod's  name;  saying,  that  the  next   time  he  came  he  would 
grant  them  license  for  division:  they  therefore  pray  to  have 
their  copies  as  formerly,  paying  their  certain  fines,  and  have 
their  said  grievances  redressed.     This  petition  appears,  by  an 
order  signed  in  the  margin,  "  A.  Northumberland,  29th  April 

1659," 
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*[  422  ] 


1659,"  to  have  been  referred  to  certain  persons ;  but  nothing 
was  determined  by  reason  of  the  neglect  of  one  of  the  referees. 
6.  10th  March,  2  Jac.  2.  At  the  court  baron  of  the  Duke 
and  Duchess  of  Somerset,  for  the  manor  of  Tynemmith,  tlie  jury- 
being  charged  to  enquire  what  were  the  customs  of  the  manor,  and 
■what  <iutieSj  rents,  and  services  were  payable  to  the  lord  *  for 
their  copyhold  farms  in  the  several  townships  within  the  manor, 
find  that  all  the  copyhold  estates  witJiin  the  manor  were  copyhold 
estates  of  inheritance  according  to  the  custom  of  the  manor  ;  and 
that  if  any  copyhohler  died  seised,  his  widow  shouhl  enjoy  the 
copyhold  estate  during  widowltood  only  by  virtue  of  iier  husband's 
copy,  without  any  fine,  or  taking  any  admittance.  That  on  the 
death  or  marriage  of  the  widoAV  the  copyhold  shall  descend  to 
the  copyholder's  eldest  son,  who  is  to  take  a  copy  at  the  next 
court.  Upon  such  admittance  by  descent  to  pay  the  lord  40*. 
for  a  whole /arm,  20s.  for  a  half  farm,  and  IQs.  for  a  quarter: 
if  he  die  without  issue,  the  second  son  to  take  a  copy,  and 
pay  such  fine  as  aforesaid ;  and  so  from  son  to  sons:  and  for 
lack  of  sons,  to  the  eldest  daughter  for  life  only,  paying  41.  fur 
a  fine  of  a  whole  farm,  and  so  proportlonably  :  and  so  to  de- 
scend and  come  to  the  next  heir  male  in  succession.  The  sub- 
stance of  the  other  findings  in  the  presentment  is,  that  on  vo- 
luntaiy  surrenders  the  fines  arc  double  tlic  amount  of  those  on 
descent.  That  on  surrendering  a  close,  parcel  of  a  copyhold, 
but  less  than  a  quarter  of  it,  the  fine  shall  be  as  for  a  quarter, 
with  an  increase  of  1^.  upon  the  rent :  if  more  than  a  (piarter 
surrendered,  the  fine  to  be  as  for  half  a  farm,  &c.  That  if  the 
part  surrendered  be  a  cottage  or  house,  then  the  rent  to  be  in- 
creased l.v.  and  a  fine  as  for  a  (jnarter  of  a  tenement :  but  if  it 
be  a  mortgage  surrender,  and  it  be  surrendered  back  to  the 
mortgagor  or  his  heirs,  the  increase  of  rent  to  cease;  the  full 
rent  of  the  farm  being  preserved  to  the  lord.  In  case  of  mort- 
gage surrenders  the  condition  to  be  indorsed  on  the  surrender. 
Surrenders  out  of  court  to  be  before  two  of  the  homagers  or  cus- 
tomary tenants.  That  the  co])yholders  Jiy  the  custom  may  let 
[  423  ]  to  farm  their  copyhold  lands  to  any  tenant  by  indenture  of  lease 
for  3  years,  without  licence ;  and  if  for  the  term  of  20  or  21 
years,  then  the  copyholder  ought  to  have  a  licence  from  the  lord's 
steward,  paying  his  fee,  without  paying  any  fine  to  the  lord. 
SuiTcndcrs  to  be  pret;ented  at  the  next  court ;  otherwise  void. 

7.  It 
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7.  It  also  appeared  by  the  testimony  of  a  witness  who  had  ex-       1806. 

aniined  the  book  of  surrenders,  that  the  words  "  at  the  will  of       ' 

,  .  .    ,  ni,         1  Brown 

the  lord     were  not  inserted  in  any  01  them.    1  hat  the  greatest      against 

part  state  the  surrender  to  be  "  to  the  use  of  the  surrenderee,  Rawlins. 
<iccorduig  to  the  custom  of  the  manor,"  and  the  others  "  according  7.  Surrenders. 
to  the  cicstom  of  the  hmbamby  of  the  ma7ior,"  without  any  refe- 
rence to  the  will  of  the  lord.  One  of  those  read  was  26th 
December  1/70  5  ^  surrender  out  of  court  by  Mr.  Grey's  said 
trustees,  with  his  privity  and  direction,  of  the  moiety  of  a  cus- 
tomary or  copyhold  tenement  or  farmhold  in  Backworth,  (.to 
which  they  had  been  admitted  on  the  15th  of  Jpiil  1760,)  on 
a  surrender  by  Mr.  Grej/  to  the  use  of  31.  Bell,  Esq.  and  his 
heirs  according  to  the  custom  of  the  said  manor,  (making  no 
mention  of  husbandry/  or  the  will  of  the  lord,)  in  trust,  &c. 

The  case  was  left  to  the  jury  upon  this  evidence ;  and  the 
learned  judge  observed  to  them,  that  he  thought  there  was  no 
weight  in  the  plaintiff's  objection  that  the  surrenders  did  not 
specify  the  estates  to  be  at  will ;  that  circumstance  not  being 
necessary  to  be  stated  in  a  surrender,  whatever  it  might  be  in 
an  admission.  That  in  the  suits  between  the  lords  and  tenants, 
of  which  evidence  had  been  given  on  the  plaintiff's  part,  it  did 
not  appear  to  have  ever  been  a  question  whether  their  tene- 
ments were  of  freehold  or  copj/hold  tenure,  but  merely  whether 
they  were  of  inheritance  or  not,  and  what  were  the  fines  and  ser- 
vices to  which  they  were  liable  ;  to  which  alone  the  alteration  [  424  3 
in  the  copies,  complained  of  in  some  of  the  proceedings,  seemed 
to  refer.  That  the  language  of  the  tenants  themselves  in  those 
proceedings,  where  they  described  their  tenure,  seemed  to  im- 
port a  mere  copyhold  tent/re;  as  they  uniformly  styled  tliemselves 
copyholders  and  copyholders  of  inheritance,  without  any  qualifi- 
cation, or  without  any  intimation  of  a  freehold  interest:  and  that 
in  his  opinion  the  evidence  upon  tlie  wliole  preponderated  much 
iii  favour  of  the  defendant :  for  M'lioni  the  jury  found  their 
verdict, 

A  rule  M-as  obtained  in  Michaelmas  term  last  for  a  new  trial, 
which  came  on  to  be  heard  in  Easter  term  last,  when  Cockell 
Serjt.,  Woode,  and  liaine,  were  to  have  opposed  the  rule,  but 
the  Court  desired  to  hear  the  counsel  in  support  of  it. 

Parle,  Topping,  and  Holroi/d  argued  in  support  of  the  rule, 
that  the  weight  of  evidence  shewed  that  the  freehold  of  these 

customary 
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1806.  customary  estates,  and  consequently  the  soil  iimler  the  surface. 
Brown  ^^^  "*  *^"^  tenant  and  not  in  the  lord.  That  it  appeared  from 
against  the  various  documents  proved,  that  encroachments  had  heen 
Rawlins,  continually  making  hy  the  lords'  stewards  upon  the  tenants. 
And  that  honcver  the  admittances,  which  were  the  acts  of  the 
lord,  and  framed  hy  his  officers,  stated  during  some  periods 
the  tenants  to  hold  at  the  will  of  tlie  lord,  yet  that  the  surren- 
ders, to  which  the  admittances  v.erc  merely  consequential,  (a) 
all  expressed  the  holding  to  be  cither  according  to  the  custom  of 
husbandry  of  the  manor,  or  simply  accordbig  to  the  custom  of  the 
manor ;  omitting  the  words  at  the  will  of  the  lord  ;  and  that  the 
[  425  ]  same  appeared  by  the  Exchequer  decrees  of  the  19th  of  Eliz. 
and  of  the  8  Jac.  1.  and  12  Jac.  1.  and  the  presentment  of  the 
customs  of  the  manor  in  the  2  Jac.  2. ;  shewing  that,  though 
sometimes  called  copyhold  or  customary  tenants,  as  evidencing 
their  titles  by  copy  of  court-roll ;  yet  that  their  services  were  of 
a  military  nature,  viz.  harder  service,  and  the  defence  of 
Tynemouth  castle;  that  their  fines  wv'Q  certain,  and  that  they 
held  estates  of  inheritance  ;  all  of  whic]<  ;;re  indicia  oi^  free  and 
not  of  a  base  tenure.  And  they  relied  princiiialiy  upon  the  case 
of  Gale  v.  Noble,  (b)  v,-hcre  it  was  resolved  that  kinds,  parcel  of 
a  manor,  and  passing  by  surrender  and  copy  of  court-roll,  were 
yet  not  copi/luAd,  but  cnatomary  freehold ;  because  it  did  not 
ap[)ear  in  any  of  the  rolls  or  copies  produced  that  they  M'crc 
granted  ad  voluntatem  domini  maneiii,  but  only  tenoidum  se- 
cundum consueiudinem  mancrii ;  and  that  too  in  a  case  where  all 
the  tenants  had  before  constantly  taken  their  estates  to  be  copy- 
hold: by  whieii  nuist  be  imderstood  that  they  had  called  them 
copi/iu)lds.  And  by  Lord  Hardicickc  C.  in  Hussey  v.  Ciriils,  (r) 
customary  freeholds  and  copyholds  diller  extreniely  in  their  na- 
tiu"e  ;  the  latter  are  of  a  base  nature,  which  customary  freeholds 
never  were.  And  they  also  said,  that  it  bad  Ijccn  admitted  at 
the  trial  that  Mr.  Grey,  the  plaintiff's  landlord,  had  built  his 
j)i"esent  house  in  Backiccrth  with  stone  v.hicli  he  had  gotten 


(':j  Co.  Coj).  s.  -11.  rind  Hue  v.  Grfll/is,  \  Burr.  10(3 1. 

f/  ('(trill.  4;;  I.  Th;^  and  ;dl  the  k-.aliim  cah;  s  (  n  tlic  suluccl  urc  collected 
in  llic  ci-^c  o!"  /{()(  (I.  CnnoHy  v.  I'tnidii,  j  I'.nsl,  j).  ;i!)d  JJcc  v.  IJatinrs, 
tnitc,  '29'.''..  wliich  were  referred  to. 

(r)  .h,iU.  ;:o!. 

there. 
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tlicre.     And  that  as  to  coal,  there  was  no  proof  that  either        1806. 
party  had  before  gotten  any  there. 

The  case  stood  over  for  want  of  further  time  till  this  term,      against 

^yjjpjj  Rawlins. 

Lord  Ellenborough  C.  J.  (without  hearing  counsel  against  [  ^^-^  ] 
the  rule)  delivered  the  opinion  of  the  court.  After  stating  the 
pleadings,  and  that  the  real  parties  to  the  cause  were  IVlr.  Grej/ 
of  Backwortli  on  the  part  of  the  [)laintiff,  a  tenant  of  the  manor 
of  Tijncmouthy  and  the  Duke  of  Northumberland,  lord  of  the 
manor,  on  the  part  of  the  defendant;  and  that  the  question 
between  them  was,  whether  the  soil  and  freehold  were  in  the 
tenant,  or  whether  the  tenure  were  not  copyhold,  or  in  the 
nature  of  copyhold,  and  the  freehold  in  the  lord ;  he  j^rocecded 
to  state  and  comment  upon  the  evidence  reported  by  tlic  learned 
Judge  who  tried  tlie  cause.  And,  first,  as  to  the  evidence  ad- 
duced by  the  defendant:  it  appears  by  a  copy  of  the  inrohiient 
of  letters  patent,  9  Car.  1.  that  the  Crown  granted  the  manor 
of  Tijiiemoailisliire,  formerly  p;ircel  of  the  possessions  of  the  late 
monastery  of  Ti/nemouth,  in  fee  to  Scriveii  and  Eden,  with  all 
its  rights,  members,  and  appurtenances  :  and  in  the  description 
of  the  premises  are  mentioned  "  all  those  ten  tenements  of  hus- 
bandry,Mith  thcirappurtenances  in  BackicortJi,"  then  or  late  in 
the  tenures  and  occupation  of  certain  tenants  byname;  and 
there  descriljcd  to  be  holclen  "  at  the  will  of  the  Icrd."  And 
the  gre;iter  j)art  of  the  tenements  in  the  other  dislricts  v.vc  de- 
scribed in  the  same  mannncr  as  '^'  tenements  of  Ivjshaiulri/  at  the 
will  of  llie  lord."  Next  fol!(>'>»-  the  conveyances  in  the  same 
year  by  Scriven  and  linden  to  Taij/or  and  CartwrigbJ,  with  an  e,v- 
cept'nm  of  the  mi)ies  and  veins  of  coals  in  certain  districts:  and 
in  KJiO  T(i;/lor  and  Carlwrigltt  conveyed  to  Algernon  Earl  of 
KortJuuiiberla/idw'iih  a  hu'lhvv  exceplio/i  of  a  coal  mine  in  ;.n!Olher 
district;  which  tlie  Earl  aiul  tiie  bargainor?  had  conveyed  r.way. 
The  next  piece  of  evidence  is  an  examined  copy  of  the  minis- 
Icrs'  accounts  for  the  monastery  of  Ti/nenumth  in  the  oOth  and 
.Slst.  of  Ih')i.  S,,  v.here  in  iiii  accoiuit  (jf  the  collector  of  the  rents  [  42/  ] 
in  llackctn'ih  under  the  head  of  '•  h^ushandry  '-enls,"  the  tene- 
ment<  out  of  \\hich  the  rents  issue  are  described  as  holden  ''at 
the  will  (f  tlie  lord."  This  is  followed  i;y  an  entrv  tVom  the 
rolls  (/['  the  manor  of  a  {)resc'ntn!ent  of  ;i  stu'rendor  in  \66o  to 
Mr.  r//-fy/'s  ancestor  of  a  customary  Icnemcut  in  Backicorfh,  and 

a  ^raiit 


427  CASES  IN  TRINITY  TERM 

1806.       a  grant  thereof  by  the  lord,  haboidiim  to  Grei/  and  his  heirs, 

„  **  at  the  will  of  the  loi'd,  accordivs!^  to  the  custom  of  the  manor.'* 

Brown  .'to  j 

aicfiinst  And  a  similar  description  runs  through  all  the  other  admissions 
RaVlins.  in  1677,  16/9,  1687,  ^77^,  and  1777;  the  habendum  in  each 
being  "  at  the  ic'dl  of  the  lord,  according  to  the  aistom  of  hus- 
bandry/ of  the  manor,"  or  "  at  the  icill  of  the  lord  according  to  the 
custom  of  the  manor."  And  this  evidence  not  only  applies  to 
the  usual  manner  of  admittance  of  the  tenants  of  tlie  manor, 
but  also  in  particular  to  the  admission  of  Mr.  Grey  and  those 
under  whom  he  claims.  It  was  also  proved  on  the  part  of  the 
lord  of  the  manor,  that  there  was  no  instance  of  a  copyholder 
boring  for  coals  under  his  own  copyhold.  And  on  the  contrary, 
the  counterpart  of  a  lease  in  1700  was  proved,  whereby  the 
then  lord  of  the  manor  demised  a/ 1  the  coal  mines  and  veins  of 
coal  under  all  the  lands  in  the  township  of  TPlntlei/  (one  of  the 
townships  of  the  same  manor)  at  a  rent  for  21  years.  And 
also  counterparts  of  other  leases  of  the  same  sort,  in  different 
townships,  one  of  them  as  old  as  1684  ;  and  from  thence  down 
to  a  recent  period  ;  sometimes  leasing  coals  and  sometimes 
lime  quarries,  and  extending  in  general  terms  to  all  other 
mines  under  the  surface.  This  is  the  general  result  of  the 
evidence  given  for  the  defendant;  and  it  not  only  proves 
that  by  the  original  grant  from  the  Crown,  and  of  those  through 
[  428  ]  whom  the  Duke  claims,  that  these  estates  were  holden  at  the 
will  of  the  lord,  according  to  the  custom  of  hvshandrij  of  the  ma- 
nor, or  according  to  the  custom  of  the  ma)ior  ;  Init  it  a])pears  also 
from  the  ministers'  accounts  from  Mich.  30  to  Midi.  31  Hen.  8. 
(which  are  near  40  years  older  than  the  oldest  date  on  the 
other  side  ;  the  first  admission  })roduced  on  tlic  part  of  the 
plaintiff,  in  which  tlie  words  ai  the  will  of  the  lord  arc  omitted, 
being  the  17th  of  Eliz.)  that  the  tenements  were  holden  at  the 
will  of  the  lord  at  that  jieriorl ;  only  it  omits  the  descrij)tiou 
"  according  to  the  custom  of  Itnsbatidnj ;"  describing  the  rents 
however  mider  the  head  of  husbandry  ratis. 

On  the  part  of  Mr.  Grey  it  was  contended,  that  these  estates 
iWi'  wot  copyhold  at  the  ivill  of  the  lord,  IjVit  thai  they  m'c freehold 
or  of  the  nature  of  freehold,  though  passing  //?y  .surrender  and 
co])y  (f  court-roll.  And  tlie  case  of  G'ale  v.  I\oble  has  been  relied 
on  in  support  of  that  argument.  That  case  is  only  reported 
in  Cartluw  (I'j^;,  and  there  the  lands  >verc  said  not  to  be  copy- 
hold. 
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hold,  because  it  did  not  appear  in  any  of  the  rolls  or  copies       1806. 
produced  that  they  were  granted  ad  voluntatem  domini,  but       ' 
on]y  secundum  consuetudinem  manerii.    Without  impugning  the      against 
authority  of  that  case,  and  which  it  is  not  at  all  necessary  to  do    Kawlins. 
for  the  decision  at  present,  if  it  had  appeared  here  that  there 
was  no  evidence  of  any  admissions  to  hold  at  the  will  of  the  lord, 
that  case  might  have  applied;  though  I  am  rather  disposed  to 
think  that  the  general  form  of  admissions,  according  to  the  custom  * 

of  the  manor,  may  be  explained  and  qualified  by  the  usage  in 
such  a  manner  as  to  shew  that  the  freehold  is  in  the  lord ;  and 
what  the  usage  was  in  that  case  does  not  appear  by  the  report. 
But  at  any  rate  this  case  does  not  range  itself  under  that  of 
Gale  V.  Noble;  for  here  the  admissions  are,  during  a  long  [  429  j 
period,  uniformly  to  hold  at  the  will  of  the  lord.  Coke's  Copy- 
holder, s.  4\.  was  also  referred  to,  in  order  to  shew  that  the  sur- 
render is  the  important  act, from  whencethe  natureof  the  tenure 
is  to  be  collected,  and  that  the  admittance  must  follow  it,  or  it 
is  void.  But  the  terms  of  the  surrender  only  point  out  to 
whom  and  for  what  estate  the  land  is  meant  to  be  transferred 
by  the  tenant  making  such  surrender,  but  cannot  alter  or  vary 
the  terms  of  the  tenure  itself;  and  therefore,  says  Lord  Coke, 
if  there  be  any  variance  between  the  admittance  and  the  sur- 
render, either  in  the  person,  in  the  estate,  or  in  the  tenure,  or 
in  any  other  collateral  points,  the  lord  doth  only  transfer  an 
estate  according  to  the  surren<ler  and  his  authority,  if  it  can 
take  such  effect.  iVnd  he  instances,  if  a  surrender  be  made  to 
J.  S.  the  lord  cannot  admit  J.  N.;  but  such  admittance  is 
wholly  void.  If  there  be  a  surrender  to  J.  S.  for  life,  and  the 
lord  admit  him  in  fee,  only  an  estate  for  life  passes.  So  if  a  sur- 
render be  to  one  upon  condition,  and  the  lord  admit  absolutely, 
it  is  void  :  or  if  the  surrender  be  absohUe,  and  the  admittance 
conditional,  the  condition  is  void.  On  the  other  hand  it  ap- 
pears that  a  surrender  cannot  VM"y  the  custom  of  the  manor  any 
more  than  an  admittance ;  but  both  the  lord  and  tiie  tenant 
are  equally  bound  by  the  custom.  Then  in  order  to  prove 
what  is  the  custom  of  this  manor  in  this  respect,  the  plaintiff 
gave  in  evidence  a  copy  of  an  Exchequer  decree  in  the  19th  of 
Eliz.  in  a  cau:e  of  Jlilbank  and  Others  v.  Dallaval  and  Others ; 
wherein  the  plahitiffs  state  themselves  and  their  ancestors  to 
have  been  immemorially  seised  of  tenements  in  Backworth,  and 
Vol.  VII.  '  Y  six 
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1806.  six  other  townsliips  in  the  manor,  hoUlen  hi/  copij  of  court-roll 
~  according  to  the  custom  of  the  manor,  paying  rent,  and  *  doing  bor- 

against      der  service,  imd  defending  Tynemovth  castle  from  invasion.    This 

Rawlins,  jg  i\^q  Q^\y  pj^pt  ^vhich  affects  this  question,  as  a  statement  of 
L  '*«^^  J  their  tenure ;  for  tiTe  rest  of  the  decree  merely  concerns  a  dis- 
pute as  to  the  render  of  a  corn-rent  by  Winchester  or  Newcastle 
measure.  Then  follows  another  decree  in  the  8  Jac.  1.  which 
recites  that  the  king's  customary  and  copyhold  tenants  in  Back- 
worth  and  other  townships  of  the  manor  had  petitioned  the 
king,  ajirming  that  they  were  copyholders  of  inheritance  ;  and 
that  there  were  immcnit/rial  customs  within  the  manor  for  pay- 
ment o^  fines  for  admittances  to  the  sa\dcopyhold  tenements,  hold- 
en  by  copy  of  coiu't-roUs  secundum  consuetudinem  husijandri^ 
of  the  said  manor,  uj)on  descent,  surrender,  and  alienation  ;  that 
their  J^ues  were  certain;  and  praying  relief  for  wrongs  done,  &c. 
It  is  apparent  from  the  whole  of  the  decree  (which  his  lordship 
read,  referring  particularly  to  those  parts  in  italics)  that  the 
whole  dispute  was,  whether  the  tenants  held  estates  of  inheritance, 
and  upon  Jines  certain;  but  it  is  no  where  suggested  throughout 
all  the  proceedings  that  they  had  n  freehold  tenure.  The  decree 
affirms  them  to  be  copyholders  of  inheritance  with  fnes  certain. 
And  wh.vre  the  wovd  freehold  (estates  of  freehold  or  Inheritance) 
occurs  once  (and  but  once)  in  that  decree,  as  applied  to  the 
estate  of  the  tenants,  it  is  plain  from  the  whole  context  that  it 
is  used  in  sneaking  of  freehold  interests,  in  contradistinction  to 
chattel  estates,  for  terms  of  years:  and  there  is  no  incongruity 
in  such  use  of  the  word  ;  for  a  person  may  well  have  n  freehold 
interest  in  a  copijhokl  tenement.  That  decree  sj)eaksofa  reference 
from  the  king  to  the  lord  liigh  treasurer,  chancellor,  and  barons 
of  the  Excliccivier,  on  \s  hich  they  decreed,  &e.  wliieli  refers  to 

[  431  ]     a  L-tat.  of  the  7  J<i^'  1-  c-  -!•  («)  under  the  auihurity  of  which 

the 


i'l)  7  Jnr.  \.  c.  Jl.  .All  ;irL  li-r  ronlirmiition  of  decrees  licrcattcr  to  be 
made  ill  ih-  K\<-hL.;'.irr  Ciiaiiiljer  ami  Duchy  C'o'irt,  roncciniii^  cii>lornary 
or  c<:j)y':!>)|(!  \,.\\.\^  ;•.;;;.  t";ienients.  ileciti;!  ■;  tlia:  i!i(re  \wA  I  c"ii  much 
que-liun  ;;ii;l  c/v'i  p'io!)  ;.':oi:l  hiiids  licKi  l>y  cujiy  of  Cijiirl-roli,  because 
eith'rijiu  (.i  i_ii:,,!;v  i  :,;-crl  of  >;  iiianjr,  n  .r  s'riciiy  fr.ini  linie  v.luM'iol",  J«.c. 
dcmi-cd  I'lri  (!•■;. :i-.,'.l]^<  1  ■;  c.  py  of  C'uiirt-riiil  ui"  ;!;;'  ?ai  i  uiap.'jrs  ;  or  lie- 
caubc   fines   payaidL'  for   ailuiitiances   wyow,    i-.c.    and    their  u.^es,   rn-tmiis, 

liberties^ 
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the  reference  was  made,  and  which  statute  seems  to  have  gone       1806. 
to  the  extreme  limit  of  the  powers  of  the  legislature  itself,  and      ^^" 
almost  beyond  them ;  for  it  confirms  and  establishes  as  copy-      against 
holds  all  lands,  &c.  decreed  to  be  such  in  the  Court  of  Exche-    Rawlins. 
quer  chamber  or  Duchy,  during  three  years  next  afier  the  first    [  432  ] 
day  of  that  session  of  'parliament,  according  to  the  customs  of 
the  said  manors  severally  and  respectively,  "  according  to  the 
"  purport  and  effect  of  such  decrees,  by  such  fines,  rents,  and 
"  duties,  and  by,  with,  and  according  to  such  customs,  privileges, 
"  liberties,  profits,  and  commodities,  and  in  such  manner  and 
"  form  as  in  and  by  the  said  dea'ees  should  he  limited  and  ap- 
"  pointed."     This  statute  is  to  be  found  in  RastalPs  edition  of 


liberties,  and  privilegcp,  are  cither  uncertain,  or  not  so  plain  but  both  for  the 
present  and  in  future  times  much  trouble,  loss,  and  di'^quiet  may  arise, 
&.C.  and  may  be  a  discoura2,cmcnt  to  the  tenants  in  their  endeavours  in 
improving  and  husbanding  their  said  lands  ;  and  ihat  his  majesty  minding, 
&c.  to  settle  and  secure  tlieir  copyhold  estates  acco;dii!g  to  the  true  mean- 
ing, &c.  had  been  pleased  that  tlie  Lord  Treasurer  ai'd  iiie  Chancellor  of 
the  Courts  of  Exchequer  and  Duchy  should  take  order  upiin  reasonable 
conipnsitions,  kc.  to  establish  their  said  copyhold  estiites  liy  decrees  of 
their  said  several  Courts  respectively,  according  to  the  true  meaning, 
&c.  :  in  perfurmauce  of  which  his  majesty's  directions  divers  decrees  had 
been  made,  and  others  are  intended  to  be  made  :  it  enacts  that  all  the 
me-suaucs,  cottages,  1  uids,  tenements,  and  hereditaments,  coi.tained  or 
meniioncd  in  any  decree  or  dc;creos  to  be  made  in  any  or"  tr.e  said  Courts 
of  l'"..\chr(!uer  Chimltrr  or  Duchy,  at  any  time  sinre  t!.o  f rst  day  of  thin 
session  of  parliament,  or  within  three  years  from  hetice  next  en-uincr 
upon  composili(;ns  made,  &c.  with  his  highne-s's  officers  o'a  Lis  behalf 
as  aforesaid,  and  in  and  by  the  r-anie  (i.  p.  Ci/urts)  dcc;eed  to  be  from 
thencetbrth  good  and  jicrfcct  cojn  b.old  lands,  shull,  J'ro)n  the  t'inr  «f  xuch 
dicrte  iv  'Jccifii  made,  Ic  take.i  ar.d  lulj  lodged  to  ir  i^o  lI  (n:.!  prrfcct  C'<pij!iold 
Idii  ,'s,  lencmcnts,  and  lieredit uncnt>,  accorJing  to  '.'le  true  Inienl  arJ  iticaniii" 
of  I  he  f-tiid  J<  cries  7L>jccfivc.y.  And  that  all  perso;;;:  nry  have  aiul  enjov 
llie  >;iid  lands,  5vT.  to  them,  tl;  ir  heirs  and  asM^ii^,  U'-r  ever,  by  copi/  of 
Coi.?-'-7-o!',  or  otherwise,  according-  to  the  purport  an  :  effrct  of  the  said 
decree-,  by  such  Jhw.^,  rents,  dut'us,  arid  by  and  v.iih  and  :;cciTdin,.:;  to  such 
custom-,  provisoes,  liberties,  profits,  and  cununediticr-,  and  in  si.ich  mariner 
and  i'lrm  as  in  and  by  the  said  d-crces  shall  !,c  iimited  and  appi-inted. 
7\n,i  it  pruvid'  s,  that,  the  said  decrees  shall  be  'm  landiii-  as  if  specially 
inse;  tCil  'a  the  act.  he. 

Y  2  the 
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1806.       the  Statutes,  but  is  omitted  iii  the  common  editions  of  the 

'  Statutes.     The  next  piece  of  evidence  is  an  order  of  the  Court 

Brown  ,_'         -,  ^   r  i  •  ^ 

agaitist      of  Exchequer  m  Easter,  12  Jac.  1.  which  reciting  part  of  the 

Rawlins,  former  decree  relating  to  the  forms  of  the  copies,  and  that  the 
Earl  of  Northumberland  had  certified  the  accustomed  form  of  a 
copy  for  such  tenants  as  were  admitted  after  death,  directs  such 
form  to  stand  for  a  precedent  in  future :  and  in  that  form  the 
habendum  is  to  the  tenant  and  his  heirs  seacndum  consuetudinem 
husbandrice  maiierii,  omitting  ad  voluntatem  domini.  At  any 
rate  it  may  be  observed  of  this  order  or  decree,  that  it  was 
made  out  of  time,  and  of  course  not  within  the  authority  of  the 
statute,  being  made  beyond  the  three  years  limited  by  the  statute 
for  that  purpose.  Upon  this,  however,  it  is  contended,  that 
(assuming  the  decree  to  be  eflecUial,)  inasmuch  as  it  shews 
that  the  tenants  held  their  estates  according  to  the  custom  of 
Inisbandry  of  the  manor  only,  without  stating  at  the  will  of  the 
lord,  it  follows  from  the  doctrine  laid  down  in  the  case  of  Gale 
V.  Noble,  that  they  had  a  freehold  tenure.  That  argument,  how- 
ever, assumes  that  a  holding  according  to  the  custom  of  husbandry 
of  the  manor  must  be  taken  to  imply  negatively,  that  it  is  not  ac- 
cording to  the  will  of  the  lord.    But  where  reference  is  made  to 

r  ^33  -j  tlie  custom  generally,  what  that  custom  is  in  all  its  parts  is  to 
be  collected  from  evidence  of  usage,  i.  e.  from  what  has  in  fact 
been  the  custom  acted  upon.  The  words  "  according  to  the 
custom  of  husbandry  of  the  manor"  may  haveditferent  interpreta- 
tions. They  may,  though  not  properly  for  the  present  purpose, 
refer  to  a  known  course  of  husbandry  in  the  manor  regulating 
the  culture  of  the  tenants'  estates :  or  they  may  mean  that  the 
tenants  hold  as  husbaiulmen  of  the  lord,  in  like  manner  as  the 
villeins  of  the  lord  formerly  were  employed  in  the  culture  of  the 
lord's  lands,  and  as  distinguished  from  an  holding  by  military 
services  properly  so  called,  &c.  &c.  That  the  tenants  held 
according  to  the  custom  of  husbandry  of  the  manor,  Avhatevcr  that 
custom  was,  is  also  proved  by  various  copies  of  admissions  be- 
ginning in  the  17  i^?'-.  (prior  in  point  of  time  to  those  produced 
by  the  defendant,  in  which  "  at  the  will  of  the  lord"  occur,) 
though  some  others  state  it  generally  according  to  the  custom  of 
the  manor.  These  are  followed  up  by  a  petition  to  xilgernon 
Earl  of  Ni>rlhimberland,cow\\)h\\n\\vj^  of  the  tenants'  coj)iesand 
customs  having  been  altered,  and  their  fines  increased,  on  pretence 

of 
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Brown 

against 
Rawlins. 


of  their  having  divided  Avithoiit  licence ;  all  which  are  referred;  1806. 
but  as  nothing  came  of  the  reference,  it  is  immaterial  to  dwell 
upon  it.  Likewise  an  inquisition  in  the  2  Jac.  2.  for  ascertain- 
ing what  were  the  customs  of  the  manor,  and  the  duties,  rents, 
and  services,  payable  to  the  lord  by  the  tenants  for  their  copi/- 
Jiold  farms  ;  in  which  it  is  found  by  the  jury  charged  with  the 
inquiry,  that  all  the  copyhold  estates  within  the  manor  were  copy- 
hold estates  of  inheritance,  according  to  the  custom  of  ttoe  manor. 
That  the  widow  of  a  copyholder  dying  seised  shall  enjoy  the  copy- 
hold estate  during  icidoiuhood,  without  any  fine  for  admittance. 
That  the  eldest  son  of  a  copyholder,  succeeding  by  descent, 
shall  pay  40.s'.  fine  on  admittance  for  a  M'hole  farm;  and  so  in  [  434  3 
proportion  for  a  half  or  quarter  farm.  But  an  eldest  daughter 
taking  in  default  of  sons  shall  pay  41.  for  a  Avhole  farm,  and  take 
only  for  life.  This  increase  of  fine  on  admittance  of  the 
daughter,  Avho  takes  only  a  life  estate,  seems  to  have  arisen 
from  her  inability  to  perform  tlie  border  service.  There  is  also 
a  custom  stated  for  the  tenants  to  lease  their  copyhold  lands  by 
indenture  for  three  years,  zcithout  licence ;  but  if  leased  for  20 
or  21  years,  then  they  must  have  a  licence,  and  pay  the  stCAvard's 
fee.  There  are  also  several  other  findings  :  bat  it  is  to  be  ob- 
served, that  none  of  them  state  or  suggest  any  right  or  claim  on 
the  part  of  the  tenants  to  the  freehold  of  their  tenements.  It 
was  however  proved,  that  upon  examin:ition  of  the  book  of 
surrenders,  the  surrenders  all  appear  to  have  been  to  the  use  of 
the  surrenderees,  either  according  to  the  custom  of  the  manor,  or 
according  to  the  oistorn  of  husbandri/  of  the  manor,  and  that  there 
is  no  instance  of  a  siu'render  to  hold  at  the  will  of  the  lord. 
And  this  latter  circimistancc,  upon  the  etfect  of  Mhich  I  have 
in  part  observed  alrea'Iy,  is  the  only  evidence  v/hicii  avails  the 
argument  of  the  plaintiff,  founded  on  the  case  of  Gale  v.  Noble, 
that  where  the  tenant  holds  according  to  the  custom  of  tlie  manor 
generally,  without  stating  at  the  will  of  the  lord,  an  intendment 
is  to  be  mads  that  the  freehold  is  in  the  tenant.  Wliat  the  evi- 
<lence  of  the  custom  in  fact  was  in  that  case  does  not  appear 
from  the  re{)ort,  but  merely,  that  in  none  of  the  rolls  or  copies 
M-as  the  holding  stated  to  be  at  the  will  of  the  lord.  Neither 
does  it  appear  here  by  the  evidence  what  the  custom  of  husbandri/ 
is  in  tliis  case.  But  in  none  of  the  various  proceedings  given 
in  evidence  in  this  case  does  it  ajjpear  that  there  ever  was  any 

claim 
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claim  made  by  the  tei^ants  to  the  freehold  of  their  tenements  j 
the  only  claim  insisted  upon  by  them  is,  that  they  were  copy- 
holders of  inheritance  at  fines  certain,  &c.  But  as  to  the  free- 
hold, tlic  evidence  of  usage,  which  is  of  the  utmost  weight  in 
cases  of  this  sort,  is,  as  far  as  it  goes,  \vhully  on  the  side  of  the 
lord.  For  there  is  no  evidence  that  the  tenants  have  ever  gotten 
coal  under  their  own  lands,  but  the  evidence  uniformly  is,  that 
the  whole  of  the  coal  gotten  has  been  gotten  in  right  of  the 
lord  by  his  lessees,  &c.  It  is  too  much,  therefore,  to  say,  that 
there  ought  to  be  a  new  trial  as  in  case  of  a  verdict  against  evi- 
dence, or  indeed  that  the  evidence  docs  not  in  this  case  greatly 
preponderate  in  favour  of  the  verdict :  though  if  it  only  stood 
in  equal  scales,  there  would  be  no  occasion  to  disturb  this  ver- 
dict, which  appears  to  have  been  given  to  the  satisfaction  of 
the  learned  Judge  who  tried  the  cause. 

Rule  discharged. 


Saturday, 
June  7  th. 


Starky  against  Bauns. 


The  drawer 
of  a  bill  of 
exchange, 
which  had 
been  accept- 
ed, and  v/as 
not  refii-sed 
payment  by 
the  acceptor 
till  after  the 
bankruptcy 
of  the  drawer, 
15  discharged 
l)y  his  certi- 
licate ;  inns- 
much  as  such 
debt  is  made 
proveable  un- 
der his  com- 
mission by 
the  statute 
7  G.  1.  c.  31. 

*  [  43(3  ] 


N  an  action  by  the  indorsee  of  a  bill  of  exchange  against  the 
drawer,  the  Plaintiff  declared  that  the  Defendant  on  the 
15th  of  September  1801,  acconiing  to  the  usage  and  custom  of 
merchants  drew  a  bill  of  exchange  of  that  date  on  J.  Gardner 
of  London,  requiring  him  two  montiis  after  date,  to  pay  to  his 
the  defendant'.^  order  100/.  value  received;  -svliich  bilU.  Gard- 
ner on  tiie  same  day  and  year  accepted  :  that  the  defendant  be- 
fore the  time  appointed  for  the  payment  thereof  indorsed  it  to 
J.  fFarwick,  or  order,  who  before  it  was  due  indorsed  it  to 
the  plaintifT:  and  that  afterwards  when  it  became  due,  on  the 
18th  of  JSoventber,  1801,  it  was  presented  to  J.  Gardner  for 
payment,  *  who  on  re(iuest  refused  to  pay  the  same,  and  made 
default :  of  all  which  premises  the  defendant  afterwards,  on  the 
21st  of  November  1801  at  London,  harl  notice,  &c.  by  reason 
whereof,  ^c.  The  second  count  charged,  that  the  like  bill 
drawn  by  the  defendant  on  J.  Gardner,  and  made  payable  to 
the  defendant,  or  his  older,  was  accepted  by  Gardner,  and  af- 
terwards, 
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lervvards,  and  before  it  became  due,  was  indorsed  by  the  de- 
fendant to  the  order  of  the  plaintiff,  and  by  tlie  plaintiff  to 
Moses  Gardner  ;  and  that  afterwards  when  the  bill  became  due 
on  the  18th  of  November  1801,  it  was  presented  for  payment 
to  J.  Gardner^  who  refused  payment  and  made  default :  and 
thereupon  the  bill  was  returned  to  the  plaintiff,  who  was 
afterwards,  on  the  25th  of  March  1802,  obliged  to  pay  the 
same :  of  all  which  premises  the  defendant  on  the  said  25th  of 
March  had  notice,  &c.  There  were  also  the  common  money 
counts.  The  only  plea  was,  that  the  defendant,  before  the 
exhibiting-  of  the  plaintiff's  bill,  viz.  on  the  6th  of  November 
1801,  became  a  bankrupt,  and  that  the  several  causes  of  action 
in  the  declaration  mentioned  accrued  to  the  plaintiff  before  the 
defendant's  bankruptcy ;  on  which  issue  was  joined.  At  the 
trial  before  Lord  EUenborough  C,  J.  at  the  sittings  after  last 
Michaelmas  term  at  Guildhall,  the  facts  stated  in  the  declaration 
standing  admitted,  it  was  proved  in  support  of  the  defendant's 
plea  (upon  which  alone  the  question  arose)  tliat  a  commission 
of  bankru[)t  issued  against  the  defendant  and  J.  Gardner  on  the 
6th  of  November  1801,  and  that  their  certificate  was  allowed 
on  the  24th  of  March  1802;  and  it  was  thereupon  contended, 
that  the  debt  was  barred.  But  a  distinction  being  taken 
between  this  case,  wiiere  the  bill  having  been  accepted,  the 
drawer  only  became  contingently  liable  in  default  of  the 
acceptor,  which  default  was  not  made  till  after  the  bankruptcy, 
and  consequently  no  debt  due  from  the  drawer  before ;  and 
prior  cases  which  had  been  decided,  where,  the  bill  being  re- 
fused acceptance,  the  drav.er  became  immediately  liable;  Lord 
EUenborough  directed  a  verdict  to  be  found  for  the  plaintiff  for 
120L,  the  amount  of  the  bill  and  interest,  with  liberty  to  the 
defendant  to  move  to  set  it  aside,  and  enter  a  nonsuit,  if  the 
Court  shoidd  be  of  opinion  that  the  debt  was  barred  by  the  de- 
fendant's certillcate.  A  rule  nisi  was  accordingly  obtained  for 
this  purpose  in  Hilary  term  la'^t,  which  was  groimded  princi- 
pally upon  the  authority  of  Macarty  v.  Barrow,  (a)  v/here  it  is 

said 
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(ti)  '2  S/ra.  019.ar.d  2.   V,'ii!;.  16.  iind  '2  Bcrnnrd.  I'yl,  'i. 
The  iblluwiiig  nolc  of  tliis  case  is  from  ^Ir.  Furd's  ^IS.  vid.  ante,  .''-17. 
Macajti/   a::;ain?t    ]l:irou;    E.   0.    G.    2.    B.    R.        The    defendant,     in 
the   month   uf  December  and   till   the   (3Lli    of  Januarij    1728,  drew  biUs   of 

exchansie 
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said  that  the  drawing  of  a  bill  creates  a  debt,  and  other  cases 
were  referred  to,  as  Coicley  v.  Dunlop,  (a)  RoJfe  v.  Caslon,  (6) 
Francis  v.  Ritcker,  (c)  and  Ex  parte  Adney.  (d) 

Park  and  Wigley  now  shewed  cause  against  the  rule  j  and 
relied  upon  the  distinction,  arising  out  of  the  cases  decided, 
between  bills  accepted  and  not  accepted  at  the  time  of  the 
drawer's  bankruptcy.    There  is  an  implied  engagement  by  the 


exchange  upon  Messrs.  Panncnter  anil  other  merchants  at  Bilhoa,  pay- 
able at  a  future  day ;  and  upon  the  13th  of  January,  in  the  same  year, 
a  commission  of  bankrupt  issued  out  against  him,  on  which  he  was  found 
a  bankrupt:  and  in  Ftlruary  and  March  following  the  bills  were  returned 
to  England,  protested  for  non-acceptance;  upon  which  the  defendant  Avas 
arrested,  and  sued  to  execution  :  and  having  now  obtained  his  certificate, 
Foulkts  moved  that  he  might  be  discharged  in  pursuance  of  the  act 
5  G.  2.  c.  SO,  whereby  the  benefit  of  the  act  5  Geo.  1.  c.  24.  is  conveyed 
to  bankrupts  obtaining  a  certificate,  (viz.)  to  be  discharged  l)y  the  Court 
that  issues  the  process  from  all  actions  founded  upon  any  debt  contracted 
before  an  act  of  bankruptcy  committed.  And  allhouuh  Strwige  for  the 
plaintiff  urged,  that  it  did  not  appear  when  the  defendant  first  became  a 
bankrupt,  and  that  he  was  not  chargeable  upon  the  said  Ijills  of  exchange 
before  they  hud  been  refused  acceptance  by  the  drawee,  and  had  been  pro- 
tested, or  at  least  bcfoVe  the  day  of  payment,  which  was  not  till  after  the 
going  out  of  the  commission  of  hankrupt;  yd  the  Court  resolved  that  he 
should  be  taken  to  bo  a  bankrupt  the  day  the  commission  was  executed, 
and  that  they  could  not  intend  lie  was  a  bankrupt  sooner  ;  but  if  the 
plaintift  would  suppose  he  was,  the  fact  ought  to  be  shown  by  him.  And 
as  to  the  objection,  that  the  defendant  had  not  contracted  <v.\y  debt  before  the 
protest ;  they  resolved  that  a  debt  was  created  imme  liatcly  upon  drawing  the 
bills,  before  the  day  of  payment,  or  any  protest  niade;  the  money  to  be 
received  upon  the  bills  being  debitum  in  pra)scnti,  though  solvendum  in 
futuro;  and  that  the  protest  did  not  raise  any  debt,  but  was  only  notice  to 
the  drawer  of  the  drawee's  refusal  to  pay  the  bill. 

Lee  Justice  said,  that  the  7  Geo.  1.  r.  31.  which  enables  persons  who  have 
securities  for  money  payable  at  a  future  day  to  come  under  the  commission, 
extends  to  all  sorts  of  securities  given  upon  a  good  consiJeration,  though  the 
money  did  not  become  due  for  goods  sold  to  the  defendant,  as  was  urged  by 
Utrangc  that  it  oight, 

(h)'i  H.  lilac.  :>w. 
((i)  Coup.  400. 


('/)  7  Term  Rtp.  5G5. 
((•)  AmLl.  072. 
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drawer  of  a  bill  to  the  person  in  whose  favour  it  is  drawn,  that       1806. 

the  drawee  will  accept  it;  and  if  it  be  dishonoured  it  may  be      „ 

considered  as  referring  the  holder  to  his  original  present  debt  aoaimt 
against  the  drawer,  which  is  evidenced  by  the  bill;  the  implied  Barns. 
consideration  having  failed  on  which  he  agreed  to  receive  a  bill 
payable  at  a  future  time,  (a)  But  it  is  otherwise  where  the  bill 
is  accepted ;  for  then  the  original  debt  is  merged,  and  the  only 
remedy  of  the  holder,  even  against  the  drawer,  is  upon  the  bill, 
by  which  a  new  contract  between  them  is  created,  and  no 
present  debt  exists,  but  only  n  future  contingent  liability,  in  case 
the  acceptor  shall  make  defaulton  the  stipulated  day  of  payment. 
Then  the  bankruptcy  of  the  drawer  having  happened  before 
that  day  arrived,  the  bill  could  not  be  proved  under  his  com-  i 

mission  ;  for  there  was  then  no  debitum  injiresenti  solvendum  in 
futuro  ;  but  it  was  altogether  contingent  whether  the  bankrupt  [  439  ] 
would  ever  be  indebted  at  all  or  not.  And  the  stat.  /  Geo.  1. 
c.  31.,  which  enables  persons  holding  securities  for  money  pay- 
able at  a  future  day  certain  to  come  in  under  the  commission, 
extends  only  to  debts  which  are  certainly  due  from  the  bankrupt  ' 
.It  such  future  day.  The  case  of  Macarty  v.  Barrow  was  where 
bills  drawn  upon  Spain  by  the  defendant  before  his  bankruptcy 
were  returned  protested /or  non-acceptance ;  therefore  the  then 
present  debt  which  was  raised  by  his  drawing  before  the  bank- 
ruptcy never  became  contingent.  For  it  has  been  decided, 
that  the  drawer  is  liable  immediately  on  the  non-acceptance  of 
the  drawee,  though  the  time  for  Avhich  the  bill  was  drawn  be 
not  cla[)sed.  Rol/e  v.  Caslon,  (h)  and  Cowley  v.  Dunlop,  (c)  were 
both  cases  of  counter-acceptances.  In  the  latter,  the  Court 
were  divided  in  opinion  on  the  question  whether  such  exchange 
of  paper  created  a  present  existing  debt  which  might  be  proved 
under  the  commission. 

Sir  V.  Gibbs,  (and  Marryatt  was  with  him)  in  support  of  the 
rule,  contended  that  immediately  upon  the  drawing  of  a  bill  a 
debt  is  raised  from  the  drawer,  which  continues  till  satisfaction 


(rt)  Vide  Mtlfordw  flayer,  Dou^I.  5i,  and  BalUns^hall  V.  G!oster,3  East, 
431. 

(/>)  '2  H.  nice.  570. 

(r)  7  Term  Rip.  565.  and  vide""  Buckler  v.  Buitivant,  3  East,  72.  Houlc 
V.  EuxUr,  ib.  177.  and  ex  parte  Munhull,  1  Atk.  129. 


of 
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1806.       of  the  bill,  although  it  cannot  be  enforced  against  him  until 
„  default  made  by  the  acceptor  j  and  then  the  drawer  is  anawer- 

against  able  with  a  retrospect  as  from  the  time  of  the  bill  drawn.  And 
Barks.  }jg relied  upon  the  principle  of  the  case  of  Macarty  v.  Barrow; 
which,  though  the  case  of  a  bill  protested  for  non-acceptance, 
was  decided  upon  the  ground,  as  stated  in  the  more  correct 
[  440  ]  report  of  it  in  Wilson  from  the  note  of  Lord  C.  J.  Wilmoty 
"  that  the  drawer  of  a  bill  of  exchange  instantly  upon  his 
drawing  the  bill  contracts  a  debt."  Whether  the  bills  in  that 
case  \vere  refused  acceptance  before  the  bankruptcy  of  the 
draw^er  does  not  appear  by  the  report ;  though  the  argument  of 
Strange^  who  was  counsel  for  the  plaintiff,  leaves  room  to  infer 
that  the  non-acceptance  was  after  the  bankruptcy;  which 
would  assimilate  the  cases  very  nearly :  for  till  the  dishonour  it 
could  not  be  told  whether  the  drawer  would  ever  be  liable  to 
be  sued  upon  the  bill ;  and  yet  he  wiis  holden  entitled  to  be 
discharged  under  his  certificate.  And  it  is  clear  from  what  was 
said  by  the  Lord  Chancellor  in  the  case  Ex  parte  Harrison,  (a) 
that  he  considered  that  the  holder  of  a  bill  might  prove  his  debt 
under  the  commission  of  the  indorser,  though  the  bill  did  not 
become  due  till  after  the  bankruptcy.  He  was  then  stopped 
by  the  Court. 

Lord  ELI.ENBOR0UGH  C.  J.  Upon  referring  to  the  act  of 
the  7  ^eo.  I.  c.  31.  I  think  the  plain  letter  of  it  is  decisive  of 
this  question,  without  going  upon  any  other  more  uncertain 
ground.  With  all  the  respect  which  I  feel  for  the  opinion 
delivered  in  Macarty  v.  Barrow,  that  the  mere  drawing  of  a 
bill  upon  another  payable  at  a  future  time  creates  a  j)resent 
debt  from  the  drawer,  recognized  as  it  was  by  Lord  C.  J.  TFil- 
mot  in  Chilton  v.  IFIiiffin,  1  should  have  doubted  whether  the 
giving  a  credit  upon  another  person  at  a  future  time,  whereby 
the  drawer  virtually  agrees  that  if  the  drawee  do  not  accept  the 
bill,  he  will  pay  it,  constituted  any  thing  else  than  a  contingent 
future  liability  in  the  drawer  upon  the  default  of  tlic  drawee. 
However,  I  feel  myself  relieved  from  any  difficidty  on  the 
subject  upon  the  plain  ground  that  the  defendant  is  entitled  to 
his  discharge  under  the  statute.  After  reciting  that  traders 
were  often  obliged  to  dispose  of  their  goods  ou  credit,  and  to 


(n)  2  Fro.  Ck.  Cuf.  C15. 

take 
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take  bills,  &c.  payable  on  future  days,  and  that  the  buyers  1806. 
becoming  bankrupts  before  the  money  upon  such  securities 
became  payable,  it  had  been  a  question,  whether  such  persons 
giving  such  credit  on  such  security  should  be  let  in  to. prove 
their  debts  before  such  securities  became  payable ;  for  remedy 
it  enacts  that  "  Every  person  who  shall  give  credit  on  such 
securities  as  aforesaid  "  (here  credit  was  given  by  the  party  on 
such  a  security)  "  to  any  person  who  shall  become  a  bankrupt," 
(this  is  the  case  here,)  "  upon  good  and  valuable  consideration 
for  any  sum  of  money,  or  other  matter  or  thing  whatsoever," 
(an  exchange  of  securities  is  a  good  consideration  according  to 
Cowley  V.  Dunlop  and  other  cases,)  "  which  shall  not  be  due  or 
payable  at  or  before  the  time  of  such  person's  becoming  bank- 
rupt," (that  is  the  fact  of  this  case,)  *''  shall  be  admitted  to 
prove  their  respective  bills,  &c.  in  like  manner  as  if  they  were 
made  payable  presently,  and  not  at  a  future  day."  In  every 
respect  therefore,  the  circumstances  of  this  case  tally  with  the 
description  in  the  statute.  Without,  therefore,  admitting  the 
principle  that  the  drawing  of  such  a  bill  constitutes  a  debitumin 
priBseiiti,  it  is  sufficient  to  say,  that  by  the  express  words  of  the 
statute  the  debt  was  proveable  under  the  defendant's  commis- 
sion, and  therefore  ho  is  discharged  by  his  certificate. 

GuosE  J.  declared  his  concurrence  on  the  ground  of  the  [  442  ] 
statute.  But  observed  also,  that  he  should  hesitate  long  before 
he  decided  against  the  doctrine  laid  down  in  Macarty  v.  Harrow, 
which  had  often  been  recognized  since;  that  the  drawing  of  a 
bill  of  exchange  constituted  a  dehitum  in  prcescnti  from  the 
drawer,  though  sokendum  in  fuluro. 

Per  Curiam.,  Rule  absolute  for  entering 

a  nonsuit. 
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^r    ,  SuTi'OM  against  Wee  ley. 

June  9lh. 

A  devisee  for  fTj^HIS  was  a  feigned  issue,  directed  by  the  Lord  Chancellor 

esuite  part  ®"  ^  petition  in  the  matter  of  thct  Defendant's  bankruptcy^ 

of  wliich  was  to  ti*y  the  question  whether  the  defendant  had  been  a  trader 

ground  niak-  withiu  the  bankrupt  laws  at  any  time  between  the  26th  of  Sep- 

ing  bricks      tember  \'JQ6  and  the  1st  of  January  1803,  the  Plaintiff  in  such 

there  lor  sale  j^g^g  asserting  the  affirmative.    The  cause  was  tried  at  the  last 

with  a  view     asslzes  for  Essex,  before  Hefith  J.,  when  a  verdict  was  found  for 

to  profit,  is    j.jjg  i)laintiff,  subiect  to  the  opinion  of  the  Court  on  the  follow- 
not  a  trader  i  ^        o  r 
within  the      ing  case. 

l^ws'^thou'^h  ^^^^  defendant  in  the  year  1/95,  his  name  being  then  John 
he  purchased  Marsh,  and  then  residing  at  Weeleigh  in  Essex,  opened,  and  en- 
somronhe'^  ^^^'^^  ^'^h  the  excise  officer  of  the  district  in  which  he  resided, 
wood  used  in  a  public  kiln,  as  a  brick-maker,  in  his  then  name  of  John  Marsh. 
bricks'-^ and  ^'^'*^^"  ^^  ^°  opened  the  kiln  he  had  no  interest  in  the  estate 
had  occupied  from  which  tiie  brick-earth  *  was  dug,  the  same  being  the  pro- 

the  same       pcrty  cf  One  Samuel  fVeele?/ :  and  the  defendant  there  carried 

CTouna  as  a     *        "^  -^ 

brick-maker    on  the  brick-raaking-business  vmtil  the  death  of  TVeelei/  on  the 

for  general     ]^th  of  September  1/96.     Immediately  after  S.  Weeleys  death 

€ale  before        /      ,   ^      ,  ,  .  •  r   i 

the  estate      ^he  deiendant  entered  mto  possession  or  the  estate^  on  a  part  oi 

came  to  him  -which  the  said  brick-kiln  was  erected,  and  from  which  the 
this  is  but  a  hrick-earth  had  been  procured,  as  devisee  thereof,  for  the  term 
more  beneti-  of  his  own  life,  for  his  own  use  and  benefit,  under  the  will  of 
rniovinf  his  ^'  ^^^^^^I/)  subject  to  the  incumbrances ;  and  the  defendant 
own  estate,  continued  in  possession  as  tenant  for  life  until  the  issuing  of  the 
the^soTlo^  commission  of  bankrupt  against  him  on  the  16th  of  Ja/zwar^/ 
market  in  an  1804.  The  annual  value  of  the  estate  and  manor  was  at 
state "amH  '^'*  ^^^'^^^^'•^  death  7o0/.  per  annum,  the  greatest  part  of  it  then 
not  a  buying  and  Still  being  under-let  to  tenants;  and  the  whole  is  subject 
niod'i?v  to'.sAl  '■^  incumbrances  to  the  amount  of  230-^.  i)er  annum,  and  con- 
it  again;  nor  sists  of  about  909  acrcs.  Immediately  after  S.  IVeeley's  death 
\vhh'm  the  ^^^' ■  <^^fendant  re-entered  the  same  kiln  at  the  excise-office  in 
principle  of    his  then  name  of  John  Weeley ;  and  his  kiln  was  surveyed  every 

the  bankrupt  J4  ^j.^^.,  ^     ^j^^  surveying  officer  of  the  district  from  its  first 

Jaws,  which  .         j  j      ^ 

were  levelled  against  those  who,  geuing  other  men's  goods,  into  tlicir  hands,  obtain  credit 
upon  and  consume  the  same. 
*[  443  ]  entry 
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entry  in  1/95  until  July  1799.    It  was  a  large   and  capital       1806. 

kiln,  capable  of  burning  30,000  bricks  at  a  time,  and  during       

all  the  above  period  was  kept  by  the  defendant  for  the  general  against 
sale  of  bricks  and  tiles  to  any  purchaser  ;  and  bricks  and  tiles  were  ^^  eelev. 
sold  there  to  any  person  who  came  to  buy  them,  and  that  in 
great  quantities,  ivifJi  a  view  to  profit ;  the  defendant  usually 
employing  seven  or  eight  workmen  at  his  kiln,  who  made  the 
bricks  at  a  certain  price  per  thousand.  During  the  above  pe  • 
riod  the  defendant  yearly  made  from  1 50  to  200,000  bricks, 
and  a  great  number  of  tiles,  part  of  which  were  during  that 
period  used  by  him  in. repairs  on  the  said  estate,  and  in  build- 
ing a  cottage  on  the  brick-ground  for  the  foreman  to  live  in,  [  444  ] 
and  a  piggery  and  other  buildings  on  the  said  estate :  but  the 
greater  })roportion  thereof  were  sold  to  customers  in  general : 
and  during  that  period  the  defendant  at  various  times  solicited 
custom  from  several  persons  to  purchase  bricks  and  tiles  from 
liim  at  the  said  kiln,  and  he  exchanged  bricks  and  tiles  with 
one  person  for  coals.  On  the  30th  of  January  1790,  the 
defendant  inserted  an  advertisement  in  the  //jsitic/i  Journal  ad- 
dressed to  tile-makers,  for  a  tile-raaker;  and  stated  therein  that 
a  good  hand  might  have  constant  employ  in  an  extensive  vein 
of  capital  earth.  And  in  July  following  he  inserted  another 
advertisement,  addressed  to  brick  and  tile-makers,  for  a  person 
who  was  a  complete  master  of  the  business  of  making  chimney- 
pots, glazing  tiles,  &c.  to  undertake  the  management  of  a 
brick-kiln  where  there  v/as  an  extensive  vein  of  excellent  brick 
and  tile  earth  for  red  ware  only.  lie  thereupon  procured  one 
Cook  as  a  foreman,  to  whom  he  represented  at  the  time  of 
engaging  him  that  he  should  burn  from  5  to  600,000  bricks  a 
year  for  sale.  Cook  from  the  beginning  of  1796  superintended 
the  brick-making  business  untilJu?y  1799,  when  the  defendant 
entirely  gave  up  brick-making;  from  which  time  Cook  and 
G.  Marsh  (the  defendant's  brother)  hired  the  brick-kiln  and 
premises  of  the  defendant,  and  carried  on  the  brick-making 
business  therein,  <m  tlicir  own  account,  for  some  time  ;  after 
whicli  the  defendant  let  the  premises  to  J.  Marjoram^  who  still 
continues  to  carry  on  the  brick-making  business  therein.  The 
defendant,  from  the  fa'st  ojjening  of  the  brick-kihi  in  1795, 
until  the  death  of  S.  fFeeley,  and  afterwards  until  he  left  oft' 
brick-making  in  July  1799,  carried  on  without  interruption  the 

manu- 
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1806.       manufactiiring  and  selling  of  bricks  and  tiles  at  the  said  kiln, 
in  the  same  manner,  and  with  the  same  view  to  profit.    The 

SOTTON 

against  *  coals  and  some  of  the  wood  used  in  burning  the  bricks  were 
Weelet.  bought  of  two  or  three  different  persons ;  but  some  of  the  wood, 
*  [  445  J  jjjj^i  ^]|  ji^g  brick-earth,  straw,  and  sand,  used  in  the  brick- 
making,  M'ere  procured  and  raised  as  aforesaid  by  John  Weeley 
from  different  parts  of  the  estate,  and  not  bought.  And  the 
brick-earth,  straw,  wood,  and  sand,  procured  and  raised  from 
the  estate,  so  first  belonging  to  S.  Weeley,  and  afterwards  to 
the  defendant  himself,  for  his  life,  subject  as  aforesard,  during 
the  above  period,  and  used  in  making  the  bricks  and  tiles  from 
the  time  when  the  defendant  first  commenced  the  brick-making 
business  until  he  declined  it,  upon  an  average  formed  less  than 
a  fifth  part  of  the  expence  of  the  coals  and  wood  purchased  for 
the  manufacturing  such  bricks  and  tiles,  and  the  labour  em- 
ployed in  rendering  them  saleable  at  the  kiln,  including  the 
excise  duty  to  be  paid  upon  the  same.  The  question  for  the 
opinion  of  the  Court  was,  if  the  defendant  were  a  trader  be- 
txN'^en  the  days  stated  ?  If  he  vv^ere,  then  the  verdict  to  stand : 
if  not,  then  a  nonsuit  to  be  entered. 

The  case  was  argued  in  last  Hilary  term  by  Pooley  for  the 
plaintiff,  and  JFetlierell  for  the  defendant.  The  general  point 
whether  a  person  renting  or  otherwise  acquiring  brick  ground, 
for  the  purpose  of  making  bricks  for  general  sale,  be  a  trader 
within  the  bankrupt  laws,  having  been  several  times  before 
much  discussed  in  the  cases  ex  parte  Harrison  (a)  in  Chancery, 
and  Parker  v.  irefls,  C.B.  (b)  B.R.  (c)  and  Dom.  Proc.  (d) 
[  446  ]  v.'liere  all  the  cases  bearing  upon  this  question  are  collected,  it 
is  unnecessary  to  detail  the  arguments,  especially  as  the  Court, 
in  giving  judgment,  notice  such  of  them  iis  ;ippeared  to  throw 
any  new  light  upon  the  subject.  The  Coiu't,  at  the  time  of 
the  argument,  intimated  their  opinion  very  strongly  against  the 
bringing  a  person  circumstanced  as  the  (kfendimt  ^vi!hin  the 
scope  of  the  bankrupt  hr.vs  :  but  said,  in  ans\ver  to  an  intima- 
tion that  gentlcnicn  had  taken  notes  fur  a  second  arirument 

(a)    1   Brn.  C'l.  Cof.  173.  ;in(l  C".>l-r'.<  nrnkruj  t  T. /:),-<,  33.  r>[h  edit. 

(h)   Cx'ih's  r.-iu':rip'  L.  \\.  he.  -.wvX  Moit' (iL^cc' s  hi:;..  L.  app,  gj , 
(f)    1    I'm;,  R:,.  ;■,  V. 

(dj   11).    r.  .'>.    Co.>!:,:   ar.d    Mor.f.^L/c,  ih.    aii'l    1     TciiUns    Dii:.   of  Frarl. 
C'av.  jl  J. 

that 
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that  the  case  had  been  ?o  fully  and  ably  discussed  already,  that       180C. 
nothinff  more  could  be  said  upon  it :  and  that  they  would  de-       -"*• 
liver  their  opinion  after  they  had  conferred  together  upon  it.      auainst 
No  opportunity  occurred  for  doing  this  during  Easter  term,    "Weeley. 
the  greater  part  of  which  was  occupied  by  the  trial  of  Lord 
Viscount  Melville,  in  the  great  Hall.     And  now  the  opinion  of 
the  Court  was  delivered  by 

Lord  Ellbnborough  C.  J.  This  case  is,  as  was  contended 
by  the  defendant's  counsel  in  his  argument,  distinguishable 
from  the  case  of  ex  parte  Harrison,  in  which  Lord  Thurlow  re- 
fused a  new  trial ;  where  a  brick-maker  having  taken  earth 
from  the  waste,  and  having  made  a  compensation  on  that  ac- 
count to  the  lord,  Mas  found  by  the  jury  to  be  a  trader;  and 
from  that  of  IVells  and  Parker,  in  wliich  the  opinions  of  the 
King's  Bench  and  Common  Pleas  differed,  and  on  which,  in 
the  House  of  Lords,  there  was  ultimately  no  decision  ;  inas- 
much as  in  both  those  cases  the  earth  employed  in  making 
bricks  was  ac(iuired  for  that  very  purpose  :  and  it  is  not  neces- 
sary to  say  what  would  be  our  opinion  if  a  case  similarly  cir- 
cumstanced to  the  one  or  the  other  should  come  before  ns.  In 
the  present  case  fVeelcy,  by  devise,  took  a  freehold  interest  in 
the  brick  earth,  and  can  in  no  way  be  considei'ed  as  baying  any  r  ^^•j  t 
thing,  which  he  sold  again  ;  but  like  a  burner  of  his  own  chalk 
or  rock  into  lime,  the  smelter  from  his  own  mines  of  iron  or 
lead  ore  into  [)igs,  or  the  manufacturer  of  ids  own  rock  into 
allum,  ap[)ears  to  have  mereiy  carried  his  own  .-oil  to  market  in 
some  way  m;riiufacturcd.  What  reason  then  is  there  that  he 
should  be  hcjUlcn  a  trader  more  tlian  the  several  other  venders 
of  their  own  uianufactiired  soil  already  mentioned.  It  can 
make  no  difrercnce  that  in  this  case  the  manu!aeti;red  soil  was 
clay,  in  (he  others,  rock  of  various  sorts,  or  ctiii'k.  In  order  to 
smelt  and  flux  iron  and  La.l  coiisi(ler;ible  (juaotilicsof  i"uel  and 
some  in^^Todients  are  nccessai'v:  so  too  in  o:-;Ier  to  make  rock 
allum  info  mcrciiantahle  alhim.  And  for  ni;tking  clay  into 
brick-;  no  i^rcatcr  variety  of  additional  articles  is  rcqr.ired  than 
is  recjuiri'd  for  nianntactnring  and  rcadcrlni';  tlio  [)artieular 
suhjccis  sa!c':i!;k'  in  the  foregoing"  in-la.nccs.  In  the  several 
ci'.si.-;  ofthi'  jln)e-huriu'r,  the  smeller  of  ore,  and  t'le  maker  of 
alhun,  alllioiij-h  the  surficc  of  tlie  cr.'/tli  mig!;'L  {)ro.'iuce  some 
prcdit,  yd   the  seiiin;^  the  :-;(il  under  M;ch  suri'ace,  or  nart>  of 

such 
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such  soil,  in  a  state  essentially  altered  by  various  processes  of 
manufacture,  has  been  holden  not  to  alter  the  character  of 
the  land-owner,  nor  to  convert  him  into  a  person  who  can  be 
properly  said  to  carry  on  the  trade  of  merchandize.  The  prin- 
ciple of  the  bankrupt  laws,  as  is  to  be  found  in  the  statute 
of  Hen.  8.  referred  to  in  the  argument  by  the  defendant's 
counsel,  is  to  prevent  persons  craftily  obtaining  into  their  hands 
great  substance  of  other  men's  good?,  and  at  their  own  wills 
and  pleasures  consuming  the  substance  obtained  by  credit  of 
other  men :  and  the  subsequent  statutes  relating  to  bankrupts 
[  448  ]  were  made  for  the  better  providing  against  the  persons  de- 
scribed by  that  statute,  and  for  the  more  accurately  defining 
who  ought  to  be  taken  to  be  a  bankrupt :  in  no  one  of  which 
is  there  any  term  made  use  of  which  is  not  descriptive  of  per- 
sons to  whom  in  the  actual  course  of  their  business  extensive 
credit  is  given,  and  that  for  the  very  purpose  of  carrying  it  on. 
And  where  particular  employments  are  not  specified,  such  as 
that  of  a  scrivener,  the  general  description  cannot  be  satisfied 
without  there  be  both  a  hvying  and  sellbig :  this  is  implied  in  the 
words  using  the  trade  of  merchandize  ;  for  a  merchant  is  so  deno- 
minated from  his  being  a  buyer  to  sell  again  :  but  one  who  burns 
into  bricks  the  clay  of  the  land  of  which  he  is  seised  as  de- 
visee, and  then  sells  the  bricks  so  made,  is  no  buyer  of  any 
thing  to  sell  again :  nor  is  he  one  the  course  of  whose  business 
requires  that  he  should  obtain  great  substance  of  other  men's 
goods  upon  credit.  And  it  is  always  to  be  remembered,  that 
it  is  the  protection  of  persons  who  have  so  given  credit  which 
is  the  professed  object  of  the  bankrupt  laws. 

Judgment  of  Nonsuit 
to  be  entered. 


Lubbock 
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Lubbock  and  Another  a<ralnst  Potts.  Monday 

*  June  9th. 

THIS  was  an  action  on  a  policy  of  insurance  upon  the  ship  Colonial  pro- 
Speedwell  and  cargo,  "  at  and  from  Trijiidad  to  Gibraltar,"  Jl^lv^b?"' 
with  liberty  to  touch,  stay,  and  trade,  load,  unload,  and  reload,  shipped  from 
shift,  and  exchange  property  at  all  or  any  of  the  West-India  ^f  ^';'^«''« 

,       ,  .      ,     7    ^\f-      •   •  1      .  .  it  est  Indies 

islands,  particularly  Martinique;  the  insurance  to  continue  upon  for  Gihralta,-, 
the  ship  until  she  should  arrive  at  Gibraltar  and  have  moored  at  ^"^  therefore 
anchor  24  hours  in  good  safety  j  and  upon  the  goods  from  the  not  be  insu-  ' 

loadiner  thereof  until  the  same  should  arrive  at  Gibraltar,  and  ^^^  °"  ^^^^ 

a  voyage ■ 
be  there  discharged :  at  a  premium  of  20  guineas  per  cent.,  to  and  it  mat- 
return  10/.  per  cent,  if  the  ship  should  have  convoy  for  the  ^^'"'^  ^^}  ^^at 
voyage  and  arrive.     The  declaration,  after  setting  forth  the  caro^o  was^ 
policy  as  above,  dated  2d  of  June  1801,  stated  that  afterwards,  shipped  at 
on  3d  of  June  1801,  the  Defendant,  in  consideration  of  a  fur-  ff^g<;t  /„^^^ 
ther  premium  of  5  guineas  per  cent.,  agreed  that  the  said  insu-  islands,  with 
ranee  should  be  "  againiet  all  risks  whatsoever,  British  capture,  excha^<re  it 
seizure,  and  detention  included."  It  then  stated,  that  on  the  1st  ^^  ^inother, 
of  May  1801,  the  ship  was  in  safety  at  Trinidad,  and  on  the  haveteen"^"^ 
same  day  departed  from  thence  on  the  voyage  insured  for  Mar-  legal)  if  in 
tinique,  where  she  arrived  on  the  20th  of  Ma?/ ;  that  on  the  2d  no?ex^^^^ 
of  June  a  large  quantity  of  goods  was  there  put  on  board  to  be  changed,  and 

carried  from  Martinique  to  Gibraltar ;  and  that  the  ship  with  V"^  nkimate 
,         .,    ,   ^  ,^       .    .  ,  fieslination 

the  goods  afterwards  sailed  irom  Martinique  upon  the  voyage  wasGUn-altar. 

insured,  but  that  before  her  arrival  at  Gibraltar  she  was  lost  by  "^'l^'  '•'^'^  ^^"P 

•^  •'  aiKJ  cargo 

the  perils  ot  the  seas.  being  lost  off 

At  the  trial  before  Lord  Ellenhorough  C.  J.  at  the  sittings  ^^ "'"'"'''«'•, 
after  last  Trinity  term,  the  policy  with  the  subsequent  memo-  assur'ed  could 
raudum  was  proved  :  and  it  also  apj)eared  that  the  ship  which  ''°^  recover, 
went  out  from  Gibraltar  arrived  at  Trinidad,*  and  afterwards  niium  havini.- 
sailed  from  thence  to  Martinique  with  some  goods  on  board,  ''^^"  I'^'^l 
but  took  in  sugar  and  coffee,  being  the  principal  part  of  her  .MThiMirLice 
cargo,  at  Marti)nque  :  both  Trinidad  and  Martinique  being  at  cannot  be  re- 
tliat  time  in  the  possession  of  the  British  by  capture  :  and  that  ^*^^^'^  ^  ^^^  • 
immccliutcly  upon  her  arrival  in  the  outer  road  of  Gibraltar  a 
sudden  and  violent  scpiall  of  wind  arose,  in  consequence  of 
which  she  was  driven  upon  the  rocks  and  bulged.     The  Plain- 
tiff recovered  a  verdict}   but  two  objections  were  reserved, 
Vol*  VII.  Z  upoa 
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upon  which  a  rule  nisi  was  obtained  in  Michaelmas  term  last 
for  setting  aside  the  verdict  and  entering  a  nonsuit,  1st,  That 
the  memorandum  extending  the  insurance  against  British  cap- 
ture, seizure,  and  detention,  vitiated  the  policy.  2d,  That  the 
trade  insured,  being  colonial  produce  from  the  British  colonies 
in  the  ffest  Indies  to  Gibraltar,  was  illegal  by  the  navigation 
laws. 

Sir  V.  Gihhs  and  Carr  now  shewed  cause ;  and  upon  the 
first  point  argued  that  the  memorandum,  however  illegal,  being 
made  at  a  time  subsequent  to  the  making  of  the  policy,  would 
not  affect  it,  but  at  most  would  only  be  void,  and  the  case 
would  stand  as  if  no  such  memorandmn  had  been  made.  But 
they  also  contended  that  the  memorandum  was  legal ;  for  that 
British  property  might  through  ignorance  or  wrong  be  seized, 
captured,  and  detained,  as  well  by  British  privateers  as  by  tlie 
king's  ships  of  war,  and  loss  and  damage  M'ould  thereui)on 
ensue  though  the  property  were  afterwards  liberated ;  against 
which  loss  the  assured  might  lawfully  contract  to  be  indemni- 
fied :  and  that  if  the  words  were  capable  of  a  construction 
which  would  make  the  insurance  lawful,  the  Court  would  not 
intend  them  in  any  other  sense.  The  Court  seeming  to  coincide 
with  the  plaintift''s  counsel  on  this  point ; 

Park  contra  (with  wliom  was  Marryat)  contended  upon  the 
authority  of  what  was  said  in  Kellner  v.  Le  Mesurier,  (a)  that 
an  insurance  against  British  capture,  eo  nomine,  was  illegal  and 
void ;  and  that  the  memorandum  was  incorporated  with  the 
policy  by  the  terms  of  it,  and  made  all  one  contract,  which 
could  not  be  severed.  That  British  detainer  includes  an  em- 
bargo by  the  king's  authority,  against  which,  though  happening 
without  any  fault  imputable  to  the  owner  of  the  goods,  it 
would  be  unlawful  to  insure  eo  nomine  ;  because  of  the  j)olicy 
of  creating  an  interest  in  any  subject  against  the  acts  of  our 
own  government. 

Hie  Court  observed,  that  what  was  said  in  Kellner  v.  Le  Me^ 
surier  inwsihe.  taken  with  reference  to  the  subject  matter;  that 
being  the  case  of  a  policy  on  a  foreign  ship,  the  general  words 
of  which  were  considered  as  not  extending  to  insure  the  party 
against  British  capture  in  case  of  hostilities :  {b)  and  they  still 


(u)  4  East,  407.         (I)  See  also  Gamin  v.  Le  Muiiticr,  ib.  407. 

scrnicd 
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seemed  inclined  to  think,  that  construing  the  words  of  the  me- 
morandum in  a  favourable  sense,  as  extending  only  to  cover 
losses  happening  from  unlawful  capture,  seizure  and  detention 
by  British  ships ;  or  even  extending  it  to  temporary  lawful  de- 
tention, without  any  fault  of  the  assured ;  the  memorandum 
would  not  vitiate  the  policy.  However,  without  deciding  this 
point,  they  called  upon  the  plaintiff's  counsel  to  answer  the 
other  objection. 

Sir  F.  Gibbs  and  Carr  contended,  2dly,  that  the  voyage  in- 
sured was  legal.  The  island  of  Trinidad  to  which  the  ship  first 
went,  and  Martinique  where  she  afterwards  shipped  the  colonial 
produce  in  question,  were  both  at  that  time  fVest  India  colo- 
nies under  the  British  government ;  and  there  is  nothing  in  any 
of  the  navigation  laws  which  prohibits  British  colonial  produce 
from  being  carried  to  any  other  l^nglish  plantation,  such  as 
Gibraltar  must  be  considered  to  be,  though  situated  in  JSurope, 
The  Stat,  12  Car.  2.  c.  18.  5.  1.  enacts,  that  no  goods  shall  be 
imported  into  or  exported  from  any  lands,  islands,  plantations, 
or  territories  belonging  or  which  may  hereafter  belong  to  or  in 
the  possession  of  the  king,  his  heirs  and  successors,  but  in  ships 
belonging  to  the  people  of  England,  or  Ireland,  fVales,  or  Ber^ 
wick-upon- Tweed.  Then  by  .v.  18.  "  No  sugars,  &c.  of  the 
growth,  &c.  of  any  English  plantations  in  America,  Asia,  or  Africa, 
shall  be  transported  from  any  of  the  said  English  plantations 
to  any  land,  island,  territory,  dominion,  port,  or  place  whatso- 
ever, other  than  to  sitch  other  ILiigVish plantations  as  belong  to  his 
majesty,  &c.  or  to  England,  or  Ireland^  Wales,  or  Berwick-upon- 
Tweed"  on  pain  of  forfeiture,  &c.  Then  by  s.  19.  ships  sailing 
from  England,  Ireland,  fi'ales,  or  Berwick  upon-Tweed :  shall 
give  bond,  that  in  case  they  shall  load  any  of  the  said  connnodities 
at  any  of  the  said  English  plantations,  they  shall  be  landed  at 
some  port  of  England,  Ireland,  Wales,  or  Berwick-upon-Tweed: 
and  for  all  .<hips  coming  from  any  other  port  or  place  to  any  of 
the  aforesaid  plantations,  which  by  this  act  arc  jjcrmitted  to 
trade  there,  bond  shall  be  taken  that  such  goods  shall  be  carried 
to  some  other  of  h'is  mnjestj/s  English  plantations,  ov  to  England, 
Ireland,  Wales,  or  Berwick-v pon- Tweed .  This,  they  observed, 
was  the  principal  act  which  directly  regulated  the  intercourse 
between  the  mother  country  and  its  colonics,  and  between 
those  several  colonies  j  and  the  express  object  being  to  promote 
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.1806.      the  shipping  and  navigation  of  England,  that  object  was  as  well 
'  T  ^        „     attained  by  promoting  a  free  collateral  intercourse  between  the 
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against  several  colonies,  &c.  in  English  ships,  as  by  the  direct  intercourse 
Potts,  between  the  res])ective  colonies  and  the  mother  country.  By 
s.  9.  indeed  of  stat.  15  Car.  2.  c.  7*  a  penalty  is  inflicted  on 
custom-house  officers  in  England,  or  Wales,  or  Berwick,  giving 
warrant  to  suffer  any  sugar,  &c.  the  growth  of  the  said  colo- 
nies, &c.  to  be  carried  to  any  other  country,  until  first  unladen 
and  put  on  shore  in  some  port  of  England,  Wales,  or  Berwick- 
upon-  Tweed.  But  this  must  be  construed  with  reference  to  the 
former  provision,  and  must  apply  to  other  countries  than  an  Eng- 
lish plantation.  The  same  act,  s.  6.  provides  that  no  European 
commodity  shall  be  imported  into  any  plantation,  &c.  of  his 
majesty,  &c.  inA^a,  Africa,  ov  America,  butwhatshall  be  shipped 
in  England,  Wales,  or  Berwick-upon-Tweed,  in  English  ships. 
But  it  is  no  where  directly  provided  that  colonial  produce  may 
not  be  brought  to  any  English  colony,  plantation,  &c.  in  Eu- 
rope, so  as  to  exclude  Gibraltar.  Then  the  subsequent  act  of 
the  22  &  23  Car.  2.  c.  26.  s.  10  &  1 1 .  reciting  the  last-mentioned 
statute,  and  particularly  the  6th  section,  and  reciting  further  the 
prejudice  to  England  by  ships  going  with  plantation  produce  to 
Ireland,  (which  it  must  be  observed  was,  like  Scotland  before  the 
Union,  an  independent  kingdom,  and  having  different  revenue 
laws,  though  under  the  same  sovereign)  by  means  of  bonds 
taken  for  the  return  of  such  ships  to  Ireland,  as  well  as  England, 
Wales,  and  Berwick,  under  the  general  words  of  the  stat. 
12  Car.  2.  c.  18.  s.  19.  it  therefore  directs  that  Ireland  shall  be 
left  out  of  all  such  bonds  taken  from  any  ship  sailing  from  Eng- 
land, Ireland,  Wales,  or  Berwick-upon-Tweed  for  any  English 
plantation  hiAmenca:  and  directs  as  before,  "that  in  case  the 
(  454  ]  said  sliip  shall  load  any  of  the  said  commodities  at  any  of  the 
said  English  plantations,  they  shall  be  brought  to  some  port  of 
EnMand  or  Wales,  or  to  Bencick-upon-Ticeed,  and  shall  there 
unload  and  put  on  shore  the  same.  And  in  like  manner  for  all 
ships  coming  from  any  other  port  or  place  to  any  of  the  afore- 
said plantations,  which  by  the  said  act  arc  i)ermitted  to  trade 
there,  &c.  bond  shall  be  taken  that  such  ship  shall  carry  the  said 
goods  "  to  some  other  of  his  majesty's  English  plantations,  or  to 
England,  Wales,or  Berwick-upon-Tweed,"  &c.:  and  then  it  gives 
a  forfeiture  for  disobedience.    It  does  not  say,  "  to  some  other 
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of  his  majesty's  English  plantations"  in  America,  Asia,  or  Africa. 
A  plantation  is  not  confined  to  settlements  for  raising-  produce, 
but  in  a  general  sense,  as  here  used,  means  any  place  where  a 
colony  of  men  has  been  planted.  And  at  any  rate  the  illegality 
of  the  transaction  is  made  to  depend  upon  the  unlading  and 
jnitting  on  shore  colonial  produce  in  a  prohibited  place,  which 
was  not  the  case  here. 

IxH'd  Ellenborough  C.  J.  It  is  quite  plain  from  the 
whole  scope  of  the  navigation  laws  in  the  time  of  Car.  2.  that 
colonial  produce  could  not  legally  be  shipped  from  the  planta- 
tions in  the  West  Indies  to  any  part  of  Europe  except  England, 
Wales,  qmA  Berwick-upon-Tweed;  though  since  the  Unions  the 
privilege  has  been  extended  by  particular  acts,  (a)  A  strong 
legislative  declaration  of  this  is  to  be  found  in  the  stat.  25  Car.  2. 
c.  7.  s.  2.  which  recites  the  prior  permission  to  carry  produce, 
the  growth  of  the  plantations  in  America,  Asia,  or  Africa,  from 
the  places  of  their  growth  to  any  other  of  his  mdi]ciiy's  planta- 
tions in  those  parts  (Tangier  excepted,)  without  paying  duties; 
and  that  the  inhabitants  of  divers  of  those  colonies,  contrary  to 
the  express  letter  of  those  laws,  have  brought  into  divei-s  parts  of 
Europe  great  quantities  thereof,  which  they  vend  to  foreign 
shipping,  &c.  to  the  hurt  and  diminution  of  the  customs  and 
trade  and  navigation  of  this  kingdom  :  and  for  remedy  imposes 
certain  duties  on  all  such  commodities,  unless  bond  be  given 
to  bring  the  same  to  England,  or  Wales,  or  Bonvick-upon-  Tweed, 
and  to  no  other  place,  and  there  to  land  and  put  the  same  on 
shore,  (b)  The  term  plantation  in  its  conimon  known  signifi- 
cation is  applicable  only  to  colonies  abroad  where  things  are 
grown,  or  which  were  settled  for  the  purpose  principally  of 
raising  produce;  and  have  never  in  fact  been  applied  to  a  place 
like  Gibraltar,  which  is  a  mere  fortress  and  garrison,  incapable 
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(«)  Vide  Act  of  Union  with  Scotland,  5  Ann.  c.  8,  article  4.  and  12  G.  2. 
c.  30.  and  15  G.  2.  c.  33,  and  the  Act  of  Union  with  Ireland  39  &  40  G.  3. 
c.  67.  article  6. 

{b)  Vide  Stat.  7  &  8  TF.  3.  c.  22.  s.  8.  Vide  also  the  stat.  22  &  23  Car.  2- 
which  recites  the  same  mischief,  and  enacts  "  that  if  any  ship  belonging  to 
"  any  of  his  majesty's  plantations,  which  shall  have  on  board  any  sugars,  &c- 
"  shall  be  found  to  have  unladen  in  any  port  or  place  of  Europe  other  than 
**  England,  Wales,  or  Berwick-upon-Tweed,  such  ship  shall  be  forfeited,"  &c. 
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of  raising'  produce,  but  supplied  with  it  from  other  places.  In 
truth  the  term  plantation^  in  the  sense  used  by  the  navigation 
laws,  has  never  been  applied  either  in  common  understanding 
or  in  any  acts  of  parliament  (at  least  none  such  could  be  pointed 
out  when  demanded  in  the  course  of  the  argument)  to  any  of 
the  British  dominions  in  Europe;  not  to  Dunkirk  while  that  was 
in  our  possession,  nor  at  the  present  day  to  Jersey,  Guernsey, 
or  any  of  the  islands  in  the  channel.  And  the  continued  exclu- 
sion of  all  these  from  the  direct  import  trade  of  the  colonies, 
affords  a  strong  practical  exposition  of  the  law.  And  as  to  the 
illegality  of  the  transaction  attaching  only  upon  the  lauding  of 
the  goods ;  he  said,  that  though  the  forfeiture  might  only  at- 
tach upon  the  landing  of  the  goods,  yet  that  the  shipping 
them  for  that  purpose  was  illegal,  and  avoided  the  insurance 
on  such  a  voyage.  The  other  Judges  concurred  in  the  same 
opinion. 

It  was  then  suggested  by  the  plaintiff's  counsel,  that  as  the 
whole  voyage  was  illegal,  (which  did  not  appear  to  have  been 
known  to  the  assured  at  the  time,  nor  the  insurance  entered 
into  with  intent  to  contravene  the  law,)  the  risk  had  never 
attached,  and  therefore  the  premium  ought  to  be  returned. 
And  in  answer  to  an  objection  started,  that  as  some  part  of  the 
cargo  was  shipped  at  Trinidad,  and  a  liberty  was  given  to  ex- 
change, load,  and  unload  at  Martinique,  the  voyage  would  be 
legal  between  the  two  islands,  and  therefore  the  risk  had  com- 
menced ;  they  observed,  that  there  was  no  evidence  of  any  ex- 
change of  cargo  at  Marthtiqne :  and  that  if  the  shipping  the 
goods  at  Trinidad  for  Gihraltar  were  illegal,  it  would  not  make 
it  less  so  that  liberty  of  exchange  at  Martinique  was  given, 
which  liberty  was  not  exercised. 

Park  contra  referred  to  Andree  v.  Fletclier,  (a)  Vandyck  v. 
Hevoitt,  (6)  and  Morck  v.  Jbell,  (c),  to  shew  that  the  assured 
cannot  recover  back  the  premium  paid  upon  an  illegal  in- 
surance, though  unknown  to  him  in  fact  to  be  such  at  the 
time. 

Lord  Ejllenborough  C.  J.  said,  that  to  be  sm"e  every  per- 
son must  be  taken  to  be  cognizant  of  the  law.    And  the  Court 
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agreed  that  the  plaintiff  was  not  entitled  to  a  return  of  pre- 
mium in  this  case.  LyBsTcK 

Rule  absolute,  (a)      agein$t 
Potts. 

(a)  Quaere,  Whether  the  premium  had  not  been  paid  into  court  in  this  case ; 
but  this  was  not  stated  in  court. 


Freeland  and  Another,  Assignees  of  Tipping,  a  Monday, 

Bankrupt,  against  Glovkr.  June  9th; 

THIS  was  an  action  on  a  policy  of  insurance  on  goods  on  a  ship  on  an 
board  the  ship  Neptune,  "  lost  or  not  lost,  at  and  from  24  ^Z''^""  voy- 
hours  after  her  arrival  at  her  first  place  of  trade  on  the  coast  of  nTon  dura- 
Jfrica,  during  her  stay  and  trade  on  the  coast  of  ^Hca  and  ^•'^^  ^^*^^"^'^ 
African  islands,  and  at  and  from  thence  to  Liverpool ;"  at  a  months,  and 

premium  of  25  guineas  per  cent.     The  declaration  contained  sometimes 
*^  °  1        1  .  .  1  extends  to  a 

the  usual  averment  that  the  ship,  with  the  cargo,  was,  after  twelvemonth 

or  more,  ar- 
rived on  the  coast  in  August  1799,  and  in  February  1800  her  then  commander  wrote  a  letter 
to  his  owners,  mentioning  an  attack  on  her  at  another  place  on  the  coast  bv  tlie  natives, 
who  killed  the  captain  and  several  of  the  crew,  and  wounded  others ;  by  means  of  which 
and  a  fever  the  crew  were  reduced  to  five,  and  all  those  sickly,  and  not  a  man  to  be  pro- 
cured at  hand :  that  they  had  been  plundered  of  their  clothes,  &c.  and  their  cabin  stores 
were  exhausted,  and  they  did  not  know  what  to  do.  A  second  letter,  dated  21st  April^ 
1800,  from  Gaboon  River,  menlioned  their  arrival  thereon  the  '24th  March ;  that  the  nativet 
finding  them  tvcakly  handed,  tiitd  their  goods  token  ffom  them,  did  as  thtij  pleased:  that  they 
had  then  9  men  on  board,  but  their  provisions  run  very  low:  that  he  had  mentioned  certain 
parts  of  the  cargo  in  his  last  kt'a;  and  expected  to  ship  the  rest  and  to  sail  at  the  end  of 
the  vest  taouth.  An  insurance  was  eftected  in  September  1800,  on  the  production  of  the  last 
letter  only,  "  at  and  from  the  ship's  arrival  at  her  first  place  of  trade  on  the  coa.st  of  Africa,'* 
8tc.  Held  sufficient  that  the  last  letter  truly  stated  the  tlien  condition  and  circums*^tances 
of  the  ship;  which,  though  better  than  when  the  first  letter  was  written,  was  yet  fu)  frau- 
dulent concealment  of  the  /o/j/ifr  circumstances ;  the  second  letter,  both  in  its'  terms  and 
contents,  referring  to  a  former  letter,  which  it  was  the  fault  of  the  underwriters  not  to  hare 
called  for,  if  they  thought  that  a  particular  knowledge  of  former  difficulties  in  part  subdued, 
and  to  tlie  extent  truly  stated  in  the  second  letter,  would  have  varied  the  risk ;  and  where 
the  underwriters,  cognizant  as  they  must  be  presumed  to  be  of  the  common  duration  of 
such  a  voyage,  could  not  fairly  collect  from  the  contents  of  the  second  letter  that  the  first 
arrival  of  the  ship  on  the  coast  was  only  on  the  24th  of  March,  when  she  was  stated  to  have 
arrived  in  Gaboon  River,  and  to  have  had  much  of  her  homeward-bound  cargo  on  Ixjard  oa 
Uie  tlst  of  J[^riZ,and  was  expected  to  sail  with  the  remainder  by  the  end  ot  May. 

24  hours 
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1806.  24  hours  from  her  arrival  at  her  first  place  of  trade  on  the 
_.  '  coast  of  Africa,  to  wit,  on  the  16tli  of  June  1800,  in  ffood 
agahist  safety  at  a  place  *  authorised  for  the  said  ship  to  be  at  within  the 
Jl^V^c^\  risk  and  meaning  of  the  policy.  It  then  stated  a  loss  by  the 
^  perils  of  the  sea  in  the  course  of  the  voyage  insured  homewards. 
The  cause  was  tried  at  the  sittings  after  Hilary  term  last  at 
Guildhall  before  Lord  Ellenborough  C.  J.  when  a  verdict  was 
found  for  the  Plaintiffs :  and  a  rule  nisi  having  been  obtained 
for  setting  aside  the  verdict  and  having  a  new  trial,  the  only 
question  was,  whether  at  the  time  of  the  insurance  effected 
material  information  had  been  concealed  from  the  under- 
wi'iters  ?  As  to  which  it  appeared  that  the  Neptune  sailed 
from  Liverpool  on  a  general  trading  voyage  to  the  coast  of 
Africa  in  Jutie  1 799,  and  arrived  at  Gaboon  on  that  coast  on  the 
7th  of  August  following.  And  on  the  loth  of  February  1800, 
Skelton,  the  then  master  wrote  the  following  letter,  dated  Bim~ 
hiUy  to  Tipping  one  of  his  owners ;  the  suppression  of  which,  as 
well  as  of  information  of  the  time  M-hcn  the  ship  first  arrived 
on  the  coast,  from  the  knowledge  of  the  underwriters,  was  the 
subject  of  complaint.  "  Sir,  I  am  sorry  to  inform  you  of  the 
melancholy  circumstance  that  happened  on  board  the  snow 
Neptune  off  Cape  St.  Johns,  close  to  the  river  Danger.  Capt. 
Fisher,  finding  all  the  ship's  crew  in  a  very  bad  fever,  thought 
it  proper  to  stand  in  shore  and  get  some  stock  for  the  sick. 
Three  canoes  came  off,  and  we  bought  fowls,  &c. ;  but  the 
blacks  began  to  be  very  impudent.  The  blacks  took  a  cutlass 
from  the  captain,  and  killed  him  on  the  spot,  and  stabbed  him 
in  tw*enty  places.  They  killed  the  steward  and  one  of  the  lands- 
men :  the  rest  of  the  people  all  very  much  wounded.  There 
were  a  good  many  of  the  blacks  killed  on  the  deck  by  the  boat- 
swain and  two  of  our  men ;  all  the  rest  of  our  men  were  in  a 
very  dangerous  fever.  The  second  mate  died  four  days  after  of  a 
[  459  ]  fever  and  his  wound  together.  At  this  time  only  six  hands  are 
left  alive.  Our  condition  is  to  be  pitied.  We  were  fourteen 
days  at  sea  before  we  reached  Bimbia,  where  the  Neptune  is 
lying.  I  have  buried  the  boatswain  since  my  arrival  here.  I 
am  sorr\-  to  inform  you  that  there  are  only  five  left  alive  in  the 
ship,  and  I  cannot  get  one  man  here,  nor  in  Calabar,  nor  at 
Camaroons ;  and  what  to  do  I  do  not  know.  We  are  all  very 
sickly.    We  have  on  board  at  present  about  6  tons  of  ivor\',  6 

puncheons 
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puncheons  of  palm  oil,  2  puncheons  of  pepper,  2  casks  of  bees-      1806. 
wax,  till  I  eret  to  Gaboon,  where  our  wood  is.  The  blacks  plun-   _.         ' 

X'REEf  AND 

dered  the  ship  of  all  our  clothes  and  several  other  things  which      against 

I  cannot  mention  :  and  our  cabin  stores  are  all  done  j  but  that    Glover. 

I  do  not  mind  if  I  only  had  men  to  get  the  ship  to  GahooUf  to 

get  our  wood.     (Signed)   G.  Skelton."    The  following  letter 

was  the  only  intelligence  communicated  to  the  underwriters  at 

the  time  of  effecting  the  insurance  in  September  1800.     It  was    ' 

from  Skelton  to  Mr.  Tipping,  dated  Gaboon  Rivery  April  21st, 

1800.     "  Sir,  This  comes  to  inform  you  thatVe  arrived  in 

Gaboon  River  on  the  24th  of  March,  and   have  only  got  on 

board  one-third  of  our  red- wood,  and  the  most  part  by  our 

long  boat.     The  natives  on  shore  finding  us  weakly  handed, 

and  our  goods  taken  from  us,  do  as  they  please.    I  have  nine 

men  on  board  now :  but  our  provisions  run  very  low.     You 

may  think  the  trouble  and  fatigue  I  have  with  the  natives  on 

shore ;  and  I  do  not  expect  to  get  all  my  wood  till  the  latter 

part  of  next  month  :  then  you  may  expect  my  sailing.     The 

wood  in  general  is  in  very  small  billets.     The  ivory,  palm  oil, 

bees-wax,  and  pepper,  1  made  mention  of  in  my  last  letter.     I 

got  5000  billets  of  choice  wood  from  Prince  William  side,  every 

billet  as  big  as  four  of  the  billets  at  Batavia  side.     It  is  a  very 

huH  to  me  staying  so  long  here ;  but  I  do  my  endeavour  to  get    [  460 

the  wood  off,  &c.     (Signed)  G'.  Skelton" 

Sir  V.  Gibbs  and  Littledale  shewed  cause,  and  argued  that 
the  last  letter  containing  the  latest  intelligence,  was  the  most 
material  to  be  shewn  to  the  underwriters ;  as  the  question  was, 
whether  a  true  representation  of  the  state  of  the  property  at  the 
time  of  the  insurance  effected,  as  far  as  it  was  known  to  the 
assured,  was  made ;  and  not,  whether  information  of  prior 
difficulties  or  dangers,  which  had  been  overcome  and  were 
passed,  had  been  suppressed.  That  there  was  a  reference  in  the 
last  to  the  former  letter,  which  was  sufficient  notice  to  the  un- 
derwriters to  enable  them  to  call  for  that  letter  if  they  wished 
for  further  information  respecting  the  ship. 

Park  and  Morrice,  contra,  conCbnded  that  the  suppression  of 
the  first  letter  was  material,  not  only  because  it  explained  all 
the  causes  of  the  distress  represented  generally  in  the  second 
letter ;  but  because  it  might  be  inferred  from  the  latter  that 
the  ship  had  first  arrived  on  the  coast  on  the  24th  of  March, 

instead 
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1906.      instead  of  Laving  been  there  many  months  before.    And  it  was 
"  not  enough  that  it  referred  to  a  former  letter ;  for  that  might 

against  have  been  written  after  the  ship's  amval  in  Gaboon  River  on  the 
Glover.  34th  of  Mareh;  and  it  is  the  first  letter  only  which  refers  to 
prior  transactions.  And  of  these  it  was  important  that  the  un- 
derwriters should  be  informed,  as  the  policy  was  to  take  effect 
from  an  antecedent  time,  and  average  losses  might  have  been 
incurred.  The  second  letter  does  indeed  mention  the  ship  being 
weakly  handed,  but  it  says  nothing  as  to  the  murder  of  the 
captain  and  several  of  the  crew ;  the  sickliness  of  the  rest  j  and 
[  461  ]  the  difficulty  of  getting  more  hands ;  all  which  enhanced  the 
futm*je  danger,  and  would  have  made  the  ship  almost  unin- 
surable :  at  least  the  underwriters  ought  to  have  had  an  oppor- 
tunity of  exercising  their  judgment  upon  it.  And  this,  they 
said  was  not  like  Hat/wood  v.  Rodgergy  (a)  where  it  was  ruled, 
that  there  being  an  implied  warranty  by  the  assured  of  sea- wor- 
thiness in  evci-y  assurance,  it  was  not  necessary  for  him  to  dis- 
close any  facts,  unless  demanded,  which  formed  an  ingredient 
in  sea-worthiness.  [Lawrence  J.  having  asked,  whether  there 
were  not  equally  an  implied  Avarranty  that  at  the  time  of  the 
insurance  directed  there  was  a  sufficient  crew,  rigging,  and 
provisions  to  navigate  ihe  ship  for  the  purposes  of  the  voyage 
insured?  They  answered]  That  the  period  of  implied  warranty 
was  at  au  end  in  this  case  Avhen  the  first  letter  was  written ; 
for  the  insurance  Avas  at  and  from  24  hours  after  her  arrival  at 
her  first  place  of  trade  on  the  coast  of  Africa :  the  warranty 
would  therefore  be  complied  with  by  the  ship  being  properly 
equipped  and  manned  for  the  occasion  at  that  period :  and 
therefore  any  subsequent  defects  or  misfortunes  M'hich  en- 
hanced the  risk  after  that  time,  and  which  were  known  to 
the  assured  at  the  time  of  effecting  the  insurance,  M'ere  the 
proper  subjects  of  representation,  and  ought  to  have  been 
disclosed. 

Lord  Ellenborovch  C.  J.  In  every  case  of  this  sort  it  is 
nccessar)'  that  there  should  be  a  full  and  fair  disclosure  of  all  the 
material  circumstances  affecting  the  actual  state  and  condition 
of  the  ship  at  the  time  of  the  insurance  effectetl.  And  the 
qtiestion  is,  whether  that  has  not  been  made  in  this  case; 

(«)  4  Eaif,  S90. 

takings 
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taking  it  for  granted,  as  we  must,  tliat  the  underwriter  was  be-       1806. 
fore  cognizant  of  the  course  of  the  *  trade,  which  was  the  sub-       ' 
ject  of  insurance.    Now  no  underwriter  is  so  little  conversant      against 
with  the  AJrican  trade  as  not  to  know  that  it  consists  in  truck,  J\^^y^n\ 
and  that  the  ships  engaged  in  it  always  continue  for  some  time      '■  ■' 

upon  the  coast;  in  some  instances,  as  we  learn  from  cases 
which  have  come  before  the  courts,  for  above  a  year.  Here 
the  assured  laid  before  the  underwriters  the  latest  account  of 
the  ship,  in  a  letter  dated  from  Gaboon  River  on  the  21st  of 
jipril  1800,  by  which  it  apj)eared  that  the  ship  arrived  in  Ga- 
boon River  on  the  24th  of  March  preceding,  and  had  then  on 
board  part  of  her  homeward  cargo.  It  was  open  to  them  to 
inquire,  if  they  thought  it  material,  whether  that  were  hoc 
first  arrival,  or  how  long  before  she  had  arrived  on  the  coast ; 
for  the  insurance  was  during  her  stay  and  trade  there  :  but  the 
fair  inference  from  the  letter  is,  that  she  had  been  upon  the 
coast  for  some  time  before;  for  the  writer  refers  to  different 
articles  of  the  cargo  of  which  he  had  made  mention  in  his 
LAST  letter;  it  is  not  even  said  his  first  letter,  so  that  there 
might  have  been  several  written  before:  but  at  least  it  referred 
to  the  other  letter,  the  letter  in  question.  Then  the  writer 
states,  that  tlie  natives  on  shore,  finding  them  weakly  handed, 
did  with  them  as  they  pleased.  It  must  be  collected  from  this 
that  they  were  at  the  mercy  of  the  natives,  and  consequently 
that  the  risk  was  hazardous  :  and  this  indeed  is  evinced  to  have 
been  the  feeling  of  the  underwriters  by  the  largeness  of  the 
premium.  Then  the  writer  says,  that  he  has  7ivie  men  on 
board  now,  but  that  their  provisions  run  very  low.  What  is 
that  but  contrasting  the  then  number  of  his  crew,  as  if  greater 
than  it  had  been  before,  with  the  present  low-state  of  his  pro- 
visions. He  then  discloses  the  continuing  differences  with  the 
natives ;  and  afterwards  refers  to  the  mention  he  had  made  in 
his  last  letter  of  different  articles  of  his  homeward  cargo;  im-  [  463  ] 
j)orting  that  he  had  in  that  letter  made  a  full  disclosure  of  all 
that  related  to  it.  If  then  the  underwriters  wished  for  further 
information  as  to  prior  circumstances,  they  should  have  asked 
for  that  letter,  of  the  existence  of  which  they  thus  had  notice  : 
and  if,  when  demanded,  it  had  been  withholden  from  them, 
the  observation  made  in  Hayvcood  v.  Rodgers  might  have  ap- 
plied.    Here  however  the  assured  disclosed  every  thing  which 

lie 
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1806.       he  knew  as  to  the  existing  state  of  the  ship  at  the  time :  it  was 

Freeland   ^  *"^^  statement  of  its  then  actual  situation  j  and  it  suggests  a 

against      former  communication,  so  as  to  put  the  underwriters  upon 

Glover,    further  inquiiy  if  they  thought  it  material.     The  ship  was 

stated  to  be  weakly  handed,  which  was  the  material  fact ;  and 

whether  that  had  been  before  occasioned  by  the  sabre  or  by 

sickness  could  not  then  signify.    The  former  letter  would  not 

have  communicated  in  substance  more  than  the  underwriters 

had  information  of.    There  was  therefore  no  concealment  of 

any  thing  material, 

Grose  J.  The  policy  is  impeached  upon  the  ground  of 
concealment  of  material  information  from  the  underwriters : 
but  it  is  admitted  that  the  letter  which  was  shewn  to  them  dis- 
closed the  actual  state  of  the  ship  at  the  time  it  was  written : 
and  refers  to  a  former  letter,  as  shewing  its  former  diiferent 
condition.  The  writer  mentions  that  the  natives  finding  them 
weakly  handed  and  their  goods  taken  from  them,  (which  evidently 
alludes  to  some  former  communication)  did  as  they  pleased 
with  them :  and  he  says  he  has  nine  men  now,  which,  con- 
trasted as  it  is  with  the  then  low  state  of  their  provisions, 
shews  that  their  condi,tion  in  respect  of  the  number  of  the 
crew  was  better  than  it  had  been.  The  underwriters  might 
C  464  ]  have  seen  the  former  letter  referred  to,  if  they  had  thought 
proper  to  call  for  it.  I  cannot  say  therefore  that  there  has 
been  any  unfair  concealment,  when  the  letter  which  was  com- 
municated to  them  contained  a  fair  account  of  the  then  state 
of  things,  and  they  had  or  might  have  had  if  they  had 
thought  it  material,  the  account  of  the  prior  condition  of  the 
ship. 

Lawbencb  J.  On  the  first  reading  of  the  letter  shewn  to 
the  underwriters  I  thought  it  implied  that  the  ship  had  only  ar- 
rived on  the  coast  on  the  24th  of  March  ;  but  on  looking  again 
at  it  no  such  inference  can  be  drawn  from  it.  It  certainly  can- 
not be  necessaiy  in  order  to  effect  an  insurance  to  detail  to  the 
underwriters  all  the  previous  proceedings  of  the  ship  :  but  it  is 
sufficient  that  the  letter  shewn  to  them  represented  tmly  the 
then  state  of  the  ship,  and  referred  to  the  former  letter.  He 
here  commented  upon  the  terms  of  the  second  letter,  as  shew- 
ing its  reference  in  different  parts  to  a  former  account :  and 
particularly  from  its  stating  the  arriyal  of  the  ship  at  Gaboon 

River, 
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Freeland 

against 
Glover. 


River i  (not  saying  on  the  coast)  on  the  24th  of  March  fthat  1806, 
their  provisions  were  so  much  reduced  j  that  the  several  articles 
of  lading  enumerated  had  been  taken  in ;  and  that  they  ex- 
pected to  sail  homewards  at  the  end  of  the  next  month,  which 
was  supposing  that  their  stay  and  trade  on  the  coast  would 
not  be  above  two  months  j  that  the  underwriters  must  have 
collected  that  the  letter  was  written  towards  the  latter  end 
of  such  a  voyage,  which  is  known  to  be  of  several  months  du- 
ration ;  and  that  they  could  not  have  understood  that  the  first 
arrival  of  the  ship  on  the  coast  of  Africa  was  on  the  24th  of 
March.  If  then  they  wished  for  further  information  as  to  the 
time  when  she  first  arrived,  or  of  the  cirumstances  which  had 
occurred  to  place  her  in  the  condition  described  in  the  second  [  465  ] 
letter,  it  was  their  own  fault  that  they  did  not  call  for  it,  when 
the  letter  they  saAV  referred  to  a  former  letter. 

Le  Blanc  J.  The  ground  of  the  motion  for  a  new  trial 
was,  that  as  the  underwriters  were  to  be  upon  the  policy  24 
hours  after  the  ship's  arrival  on  the  coast  of  Africa,  it  became 
material  to  them  to  know  whether  they  had  been  a  twelvemonth 
upon  the  policy,  or  only  from  the  24th  of  March  preceding  the 
insurance  in  September.  The  policy  however  was  not  at  and 
from  the  river  Gaboon,  but  at  and  from  the  ship's  arrival  on 
the  coast  of  Jfnca^  and  therefore  the  mention  of  the  ship's 
arrival  in  that  river  on  the  24th  of  March  did  not  imply  that 
it  was  her  first  arrival  on  the  coast ;  and  the  comments  which, 
have  been  made  on  the  contents  of  tlie  second  letter  shew  that 
the  underwriters  could  not  have  collected  that  from  it.  And 
as  that  letter  referred  to  the  former  one,  the  underwriters,  if 
they  wished  to  know  particularly  when  the  ship  had  arrived  on 
the  coast,  might  have  called  for  the  former  letter.  Though  it 
was  fairly  to  be  inferred  from  the  circumstances  mentioned  in 
the  letter  which  was  shewn  to  them,  that  the  ship  had  arrived 
on  the  coast  before  the  2-1  tli  of  JIarch. 

Rule  discharged. 
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Wedaetdayy 
June  lldi. 


An  order  of 
removal  di- 
rected to 
"  t/ie  Parish 
of  Poole,  or 
town  and 
county  of 


rish  in  the 
town  and 
county  of 
Poole.     An 


The  King  against  Tlie  Inhabitants  of  Topsham. 

TWO  justices  of  the  county  o(  Devon  made  an  order  for  the 
removal  of  John  Cotter,  mariner,  from  the  parish  of  Tops- 
ham,  in  the  same  county  to  the  parish  of  Poole  or  town  and  county 
of  Poole;  which  order  was  addressed  to  the  churchwardens  and 
overseers  of  the  poor  of  the  parish  of  Topsham  in  the  county  of 
iic'ient  ^^  ^"  '  ^^^^h  and  to  the  churchwardens  and  overseers  of  the  poor  of 
though  the  the  parish  of  Poole  or  town  and  county  of  Poole  ;  and  adjudged 
oft^e^par^h  *^'^  settlement  to  be  in  the  latter  place  by  the  same  description, 
be  St.  James  An  appeal  was  lodged  against  this  order  by  the  parish  officersj 
therebei'n  >•  acting  for  the  town  of  Poole,  to  whom  the  pauper  was  delivered 
no  other  pa-  with  the  order  :  and  before  the  merits  of  the  case  were  gone 
into  on  the  hearing  of  the  appeal,  the  appellant's  counsel  ob- 
jected to  the  order  for  its  uncertainty,  and  in  other  respects  ; 

and  it  was  proved,  and  was  stated  in  the  case  afterwards  re- 
apprentice  to  ' 

a  ship  owner  served,  that  there  was  no  such  parish  as  the  parish  oi Poole;  that 

living  at  A.     ^|jg  town  and  county  of  Poole  consisted  but  of  one  parish,  and 
fnent  by         that  the  name  of  that  parish  was  St.  James's  in  Poole.   The  Ses- 

residing  on     sions  however  overruled  the  obiection,  and  proceeded  upon  the 
board  his  .  ,  /.      ,,  ,      ,    ,  i  ,  •  i  .    •         ^ 

master's  ship  merits  ',  and  finally  quashed  the  order,  subject  to  tlie  opmion  oi 

for  40  days     i\^\q  Court  upon  the  following  case ;  in  which  was  also  included 
m  B.  while  r,/-  i  .ii..ii 

the  ship  was  ^  Statement  ot  the  tacts  above  mentioned,  relating  to  the  ob- 

staying  and    jection  to  the  form  of  the  order. 

in  the°course       The  pauper  John  Cotter,  at  the  age  of  12  years  was  bound 

of  his  mas-     by  indenture  apprentice  as  a  mariner  to  D.  Sweet/and  of  Tops- 

and  employ    ^^^^h  ship-owner  and  coal  merchant.    He  served  his  said  master 

iijion  a  coast-  for  three  years,  during  which  he  *  made  several  voyages,  and 

returned  to  Topsham;  residing  there  in  the  intervals  between  the 

voyages  sometimes  for  two  montlis.     His  last  voyage  was  on 

board  the  Reward  of  Topsham,  which  sailed  first  to  Shields  and 

from  thence  to  Poole  with  a  cargo  of  coals.     The  j)aupcr  re- 

ot  his  master,  iiij^ii^^.(i  ^  Poole  upwards  of  40  (lavs,  and  slept  every  night 
return  to  yl.  •  ^  '   ^  v  j        ^ 

whore  he  for- 
merly resided  with  his  master  as  at  his  home,  and  lindiii:::  that  his  master  had  absconded. 
live  there  with  a  rcl.aion,  without  doing  any  further  service  there  for  his  master;  such  resi- 
dence, though  for  more  than  10  days  Let'orc  his  apprenticeship  expired,  will  not  regain  him 
a  settlement  m  A. 

*[  467  ]  during 


ing  voyage. 
And  if  the 
apprentice 
afterwards 
upon  the 
bankruptcy 
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during  that  time  on  board  the  said  vessel  as  it  lay  along-side  the       1806. 
quay.    He  knew  whilst  he  was  there  that  his  master  was  be-    rpi~T^ 
come  a  bankrupt,  and  gone  from  TopsJiam  ;  in  consequence  of      against 
which  he  applied  to  Mr.  Penny,  the  agent  and  consignee  of  '^^^  Inhabi- 
the  vessel,  for  money,  to  enable  him  to  return  to  Topshamy  who    Topsham. 
supplied  him  with  half-a-guinea  for  that  purpose.     On  his  ar- 
rival at  Topsham  he  resided  with  his  imcle,  not  being  able  to 
find  his  master,  whom  he  has  never  seen  or  served  since.    The 
indentures  were  offered  to  be  given  up  by  one  of  the  assignees 
of  Sweetland ;  but  were  not  in  fact  given  up  until  after  they 
expired. 

BuTTOugh  and  Pell,  in  support  of  the  order  of  Sessions,  con- 
tended, 1st,  that  the  residence  of  the  apprentice  at  Poole  was 
merely  casual  and  accidental,  the  vessel  in  which  he  served 
being  there  in  transitu,  and  its  proper  home  being  at  Topsham, 
That  in  Bex  v.  Burton  Bmdstock,  (a)  where  an  apprentice  was 
holden  to  gain  a  settlement  by  serving  his  master  for  above  40 
days  in  Bridport  harbour,  which  is  within  the  parish  of  Burton 
Bradstock,  the  Judges  relied  on  the  circumstance  that  the  home 
of  the  ship  was  there.  That  it  would  be  very  inconvenient  in 
these  cases  if  the  settlement  of  sea-faring  apprentices  were  to 
be  shifting  backwards  and  forwards  in  every  port  to  which  they 
came,  though  but  for  a  day,  if  upon  the  whole  they  had  slept  [  4C8  ] 
there  40  nights  during  the  subsistence  of  the  indentures.  That 
the  doctrine  of  casual  residence  in  a  place  for  40  days  not 
giving-  a  settlement  there  was  confirmed  in  Rex  v.  Alton,  (6) 
where  a  servant's  serving  his  master  for  the  last  40  days  of  his 
year  at  a  watering-place  (Scarborough)  being  considered  olny  as 
a  sojourner,  and  not  an  inhabitant,  did  not  give  him  a  tempo- 
rary settlement  there  :  and  that  the  general  doctrine  of  that 
case,  as  to  casual  residences,  was  not  denied  in  Be.v  v.  Bath 
Easton.  (c)  2dly,  They  contended,  that  at  any  rate  the  ap- 
prentice regained  a  settlement  in  Topsham,  whither  he  returned 
after  he  had  left  Poole  by  the  assistance  of  his  master's  agent, 
and  served  out  the  remainder  of  his  time  there,  (d)  which  was 
the  original  home  of  himself  and  his  master  :  and  that  actual 


(a)    Bun:  S.  C.  531. 

{b)  Burr.  S.   C.   418.   and  vide  S.  C.  Barn's  Just.  tit.   Poor,  (Sett,  by 
Service.) 

(f)   Binr.  S.  C.  771,         ((/)  IRcx  v,  Brighihehmione,  5  Term  Rep.  ISB. 

fcrvice 
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1806.      service  to  the  master  wdn  not  necessary ;  but  the  indentures  still 
subsisted  in  point  of  law,  notwithstanding  the  bankruptcy  of 
the  master,  (a)     3dly,  They  objected  that  the  order  was  im- 
properly directed  to  the  parish  of  Poole,  or  town  and  county  of 
Poole,  when  the  proper  name  of  the  parish  was  St.  James's  in 
Poole :  and  that  even  if  the  error  were  amendable  at  the  ses- 
sions by  the  statute,  they  had  not  amended  it,  but  overruled  the 
objection. 
JSast  and  Z^on  contra  were  stopped  by  the  Court. 
The  Court  were  clearly  of  opinion  against  the  parish  of 
[  469  3    St.  James's  in  Poole  upon  all  the  points.   As  to  the  1st,  they  all 
agreed  that  the  residence  of  the  apprentice  on  board  his  master's 
ship  in  Poole  was  not  a  casual  or  accidental  residence ;  but  he 
was  then  in  the  actual  employ  and  service  of  his  master  in  his 
trade  and  business;  which  in  its  nature  required  a  shifting  resi- 
dence. That  the  principal  doubt  made  in  the  case  of  The  King 
V.  Burton  JBradstoclc,  was,  whether  the  residence  of  an  appren- 
tice on  board  a  ship  were  equivalent  to  a  residence  on  shore  in 
the  same  parish  ;  and  what  was  thrown  out  by  the  Court  there, 
in  respect  of  Brldport  harbour  being  the  home  of  the  ship,  was 
principally  in  answer  to  that  objection.     And  that  the  doctrine 
of  casual  residence,  as  applied  to  places  of  public  resort,  which 
had  been  thrown  out  in  the  Scarborough  case,  was  pretty  much 
shaken  in  the  subsequent  case  of  Bath  Easton.    That  at  any 
rate,  however,  the  doctrine  did  not  apply  to  a  case  like  the 
present,  where  the  apprentice  was  in  the  actual  service  of  his 
master  at  the  time.  And  as  it  was  clear  that  an  apprentice  might 
gain  a  settlement  by  serving  another  master  in  a  different  parish, 
by  the  consent  of  his  original  master,  a  fortiori  he  gained  a  set- 
tlement by  serving  the  original  master  himself  in  another  parish, 
where  his  master's  business  called  him.  (6)     Upon  the  second 


(a)  Vide  Buchington  v.  Shcpton  Becfiomp,  1  Slra.  582.   and  2  Ld  Ray.  13o2. 
and  S.  P.  as  to  Servants,     liei  v.  .SV.  Andrew,  Hulborn,  2  7t;v«  Hep.  G27. 

(/>)  Sec  the  Huntsman's  case,  Bishop's  llatjlcld  v.  Si.  Piter's  in  St.  Albans, 
fol.  197.  referred  to  and  commented  upon  hv  Lord  Mansfield,  in  Alton 
V.  Elveihaw,  Burr.  S.  C.  423-4,  Also  the  cas-c  of  llic  servant  of  the  0.iford 
stage-coachman,  St.  Pda-  in  Orf'ord  and  Chipping  Wiconib,  1  Stra,  528. 
Also  the  groom's  case,  Eu$t  lUlty  v.  Wci/bridi:c,  Burr,  S.  C.  722. 


point 
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point,  it  appeared  by  the  case  that  the  apprentice  never  re-       1806. 
turned  to  his  master's  service  in  the  parish  of  To-psham,  for  his    m.  ""TT" 
master  had  absconded  before  his  return ;  but  he  went  to  live      against 
with  his  uncle  :  and  it  is  expressly  found  that  he  *  never  saw  or  ''^^  Inhabi- 
served  his  master  afterwards,  (a)     In  The  King  v.  BriglUhelm-    Topsham. 
stcme,  the  apprentice  returned  to  his  master  again  in  the  original  *  [  470  ] 
parish.     As  to  the  third  point,  they  said  there  was  no  objection 
to  the  description  of  the  parish  of  Pooler  omitting  the  mention 
of  its  tutelary  Saint;  there  being  but  one  parish  in  the  town  and 
county  of  Poole,  and  Poole  being  the  common  name  of  the 
place.     And  that  the  parish  officers  of  Poole  had  themselves 
considered  this  description  sufficient  to  call  upon  them  to  appeal 
to  the  sessions  against  the  order,  by  whom  the  objection  to  the 
misnomer  had  been  overruled,  (b) 

Order  of  Sessions  quashed,  and 
original  order  confirmed. 


(rt)  Vide  ante,  381.     Re.v  v.  Barmhy-in-the-Mcwsli. 

{h)  Vide  Rex  v.  Madky,  Burr.  S.  C.  202.  Rex  v.  Andover,  Cald.  373. 
Rex  V.  Vlverstonc,  7  Tenn  Rep.  564.  and  Rex  v.  Hurrovi-on-the-Hlll, 
2  Coast's  Bott.  828.  Sd  edit.  tit.  Appeal  to  the  Sessions. 


Vol.  Vil.  2  A  Tlie 
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Wed  iesday, 
Jum  1 1th. 


The  King  against  The  Inhabitants  of  Rushall. 


The  pauper     rijlWO  justices,  by  an  onler,  removed  Susannah  White,  single 

n^tlTer  t"  woman,  from  the  parish  of  Jil^on  in  the  county  of  Sussex, 

look  out  for    tQ  the  parish  of  Rushall,  in  the  county  of  Wilts,    The  sessions 

ber^and"'^     on  appeal  confirmed  tlie  oixler,  subject  to  the  opinion  of  this 

the  mistress   Court  upou  the  following  case. 

plica^k)n  ^of        Tiie  pauper  being  30  years  of  age,  and  a  native  of  IFiltsUre, 

ihe  mother    and  her  mother  and  other  relations  living  near  liushally  some 

time  before  Old  Michaelmas- day  1802,  the  time  at  which  the 

service  in  which  she  was  then  living  at  IFiston,  in  Siu'isex,  Avas  to^ 

end,  wrote  to  her  mother,  desiring  her  to  look  out  for  a  place  for 

her;  which  she  did,  and  in  conscrpience  treated  with  tlie  wife  of 

the  Rev.  K.  Peck,  of  Rushall,  Wiltshire;  upon  which  Mrs.  Peck 

informed  the  mother  that  she  would  give  her  daughter  the  same 

wages  as  she  did  to  her  other  servants,  (being  10  guineas  a  year, 

caiTie;biitthe  and  a  guinea  for  tea,)  and  wait  till  she  came  down,  and  desired 

mother  made  ^ij-^^  ^jje  would  come  as  quickly  as  she  could ;  but  the  mother 
•\o  ab;ouite  ,  ,      ,  /•       i  i        i  ,        ,  r  i 

made  no  absolute  agreement  tor  her  daughter,  but  afterwards 

informed  her  that  she  had  got  a  place  for  her  if  she  liked  it. 
The  pauj/er  left  her  service  in  IFiston  immediately  on  its  ex- 
piration, and  went  into*  fFiltshi re  without  delay,  and  arrived 
on  Saturday  the  IGtli  of  Ocloher  at  her  mother's  near  Rn.shall ; 
lor  her  ii' she  and  on  ?Jt)/tday  the  18th  Mr.  Peck  applied  to  her  to  know  if 
A.Lmit'^-  she  liked  to  come  into  his  service,  saying  that  he  wanted  her  to 

week  alter      come  iinmediatelv,  as  he  had  company  to  dinner.     She  went 

O/d  Mir/uie!- 
'.•i'ls    the 

iiii>trcs5  a]>plied  to  the  pauper  to  know  if  ^hc  hkcd  to  come  into  lier  service,  and 
they  then  agreed  for  the  lirsl  lime  for  certain  yearly  wages  (;hc  same  a<i  llie  other 
servants)  wil/i  idcrtii  of  pirluifx  at  a  vwnlk's  vaiits  or  w(n-):l/i^:  lield  tliat  the  hiring 
ojmmeiiccd  only  from"  the  day  when  the  pauper  and  her  n!i>;ress  agreed  en  the  terms 
specified,  and  nut  from  Old  SHchdclmua  or  heibre,  wlien  the  mulher  spoke  to  tlie  mis- 
ivcss.  And  the  pa\iper  having  given  a  month's  previuns  notice  to  uuil  <:l  Old  Miclidclnntf- 
ii:_>i,  which  the  mi<lre-s  accepted,  and  procured  another  servant  to  cume  on  that  day,  when 
the  pauper  received  her  whole  year's  wages :  h\it  upon  the  mi^lr('<s  telling  licr  that  she 
vanlcd  a  week  of  ^crviiiL'  out  her  vear,shc  ofl'ered  to  stay  aufithe;  week  :  to  wiiich  the  mistress 
said  tliat  it  did  r.()t  sircnily,  as  she  had  got  anc/dier  servant  in  hi  r  ]iiace:  held  that  this  was 
a  di'--.olution  'A  tlie  coniract  hefore  the  end  of  tlif"  year,  hy  tlie  notice  to  rpfit  given  and 
accept*  il,  and  not  a  mere  disr.en'-iiticn  of  the  service  ;  and  cun-equcntly  no  settlement  v/as 
gained  hy  such  hiriiit:  and  seivice. 


some  time 
hefore  Old 
Micfitielmas 
said  that  she 
would  give 
the  pauper 
llie  same 
vages  as  her 
other  ser- 
vants, and 
vait  till  she 


agreement 
for  her 
vlaughter, 
though  she 
informed  her 
that  she  had 
§ot  a  place 


*  [  472  ] 


to 
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to  Mrs.  Peck's  house,  and  then  it  was  for  the  first  time  agreed       18p6. 

between  Mrs.  Peck  and  her,  that  tlie  waffes  sluould  be  10  ffuineas    ™,~^     - 

,  .        r  /    ,  .  L  1  The  KiNa 

for  the  year  and  a  guinea  for  tea,  (which  was  the  same  as  she      against 

had  given  to  her  other  servants)  with  liberty  of  jjarting  at  a  '^^  Inbabi- 
month's  wages  or  a  month's  waniing.    She  then  went  to  work,    i?i  shall. 
and  continued  in  Mrs.  Peck's  service  until  Old  Michaelmas-day 
following.     About  five  weeks  before  that  time  she  gave  her 
mistress  notice  that  she  should  quit  her  service  at  the  next  Old 
Michaelmas-day,    On  the  said  Old  Michaelmas-day  1803  the 
pauper  came  to  her  mistress  to  receive  her  wages,  who  paid       ' 
her  her  whole  year's  wages,  and  the  guinea  for  tea  ;  but  told 
her  she  wanted  a  week  of  serving  out  her  year.     The  pauper 
said  she  was  willing  to  stay  another  week ;  but  the  mistress  re- 
plied that  it  did  not  signify,  as  she  had  got  another  servant  in 
lier  place,  who  was  then  in  the  house,  (which  she  in  fact  was.) 
She  then  left  the  house,  and  never  returned  into  the  service 
afterwards.     Upon  which  facts  the  court  of  quarter  sessions 
were  of  opinion,  that  the  pauper  was  settled  at  Mnshall. 

Topping  and  D'Oyley,  in  support  of  the  order  of  sessions, 
contended,  1st,  that  the  mother  was  to  be  considered  as  the  agent 
of  her  daughter,  ami  that  she  had  made  an  agreement  for  her 
with  Mrs.  Peck  before  Old  Michaelmas-day,  though  reserving 
to  her  daughter  the  option  of  dissent  if  she  did  not  like  the  C  4/3  J 
service,  (which  was  the  meaning  of  the  finding  that  the  mother 
made  no  absolute  agi'cement,  Sec.)  but  as  the  daughter  ultimately 
approved  of  her  place,  that  which  was  at  first  a  conditional  be- 
came an  absolute  hiring  before  Old  Michaelmas,  though  her  ap- 
probation were  not  signified  till  afterwards.  And  this  was  not 
varied  by  the  subsequent  stipulation  for  liberty  to  either  party 
to  part  at  a  month's  wages  or  a  month's  warning,  such  liberty 
not  having  been  acted  upon  till  the  end  of  the  year  from  the 
original  hiring.  And  they  said  there  v.as  nothing  unreasonable 
in  the  rc:^ervation  by  the  mother  of  an  option  for  her  daughter 
to  dissent  from  the  contract,  while  the  mistress  was  at  all  events 
bound  il'  the  daughter  approved  of  the  place;  because  the 
daughter  was  to  come  from  a  great  distance  at  her  own  ex- 
])enee.  But  l2(l!y,  su])|)osing  tlie  contract  of  hiring  not  to  have 
comnienee'l  till  the  iHth  of  Odn/'cr,  still  a  settlement  would  be 
gained;  lor  av hen  the  mistress  observed  that  the  pauper  had 
not  scr\  c(l  out  her  year  by  a  week-,  she  offered  to  sttiv  anotlier 

'    2A2  '       Aveck 
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tants of 

RVSUALL. 
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week  in  the  service  j  and  her  mistress  telling  her  it  did  not  sig- 
nify was  a  dispensation  of  the  semce  for  the  remainder  of  the 
year  j  which  distinguishes  this  from  the  cases  of  Rex  v.  King's 
Pyorif  (a)  and  Rex  v.  Sudbroke :  (6)  and  that  is  confirmed  by  the 
mistress  having  paid  the  whole  year's  wages,  though  that  alone 
would  not  be  decisive.  Tlien  the  month's  notice  to  quit  given 
by  the  pauper  previous  to  Old  Michaelmas-day  is  no  evidence  of 
her  intention  to  quit  the  service  before  the  end  of  the  year,  as 
it  was  given  under  a  mistake  that  the  year  ended  at  that  time  ; 
and  as  soon  as  it  was  objected  to  by  the  mistress,  it  was  aban- 
doned by  the  pauper.  And  they  said,  that  this  was  a  stronger 
case  of  dispensation  of  service  than  Rex  v.  Richmond,  (c)  where 
a  footman  left  his  service  13  days  before  the  end  of  his  year, 
because  another  servant,  whom  he  had  lately  married,  was  then 
going  away ;  his  master  having  no  objection,  as  he  had  another 
footman  coming.  Or  than  Rex  v.  a^^.  Bartlwlomew,  Cornhill,  (d) 
where  on  the  master's  intended  change  of  residence  he  told  the 
servant  to  look  out  for  another  place  j  and  she  went  into  a  new 
service  before  the  end  of  the  year.  And  they  compared  it  to 
Rex  V.  St.  Philip  in  Birmingham,  (e)  where  the  servant  having 
given  warning  eight  days  before  to  quit  at  the  end  of  his  year, 
the  master  discharged  him  the  same  day,  paying  him  his  full 
year's  wages  j  though  the  servant  was  willing  to  stay  to  the 
end  of  his  year  :  which  was  holden  to  be  a  dispensation  only  of 
the  service,  not  a  dissolution  of  the  contract. 

Sir  V.  Gibbs  and  Courthprpe,  contra,  were  stopped  by  the 
Court. 

Lord  Ellenborough  C.  J.  Upon  the  first  point,  if  the 
justices  had  found  as  a  fact  from  what  time  the  hiring  com- 
menced, the  case  would  have  been  clear;  but  as  they  have  not 
done  so,  we  must  draw  the  inference  from  the  facts  stated. 
The  mother  being  desired  to  look  out  for  a  place  for  her 
daughter,  applied  to  Mrs.  Peck  of  Riishall,  who  informed  her 
that  she  would  give  her  daughter  the  same  wages  as  her  other 
servants,  and  would  wait  till  she  came ;  but  the  case  expressly 
states  that  the  mother  made  no  absolute  agreement  for  her  daugh- 


(«)  4  TmH,  351.  (^)  lb.  3jG. 

(c)   Burr.  S.  C.  740.   2  Const's  Bolt.  514.  3d.  edit. 

{d)  CaUl.  4».  {()  2  Tarn  Rtp.  624. 


ter. 
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ter.  And  indeed  there  was  nothing  at  that  time  said  about  the  1806. 
quantum  of  the  *  wages,  or  the  time  of  sei'vice,  or  about  the  »rh7lKiNG 
warning,  afterwards  introduced  into  the  contract,  on  which  agaimt 
either  might  relinquish  tlie  contract.  The  daughter  arrived  at  '^^^  Inhabi- 
Riishall  about  a  week  after  Old  Michaelmas-day,  when  upon  Rushall  i 
Mr.  Peck's  application  to  her  to  know  if  she  liked  to  come  into  *[  475  3 
his  service,  she  went  there ;  and  tJmi  it  was,  as  the  case  states, 
for  the  first  time  agreed  between  Mrs.  Peck  and  her,  that  the 
wages  should  be  10  guineas  for  the  year  and  a  guinea  for  tea, 
with  liberty,  which  was  not  before  mentioned,  of  parting  at  a 
month's  wages  or  a  month's  warning.  This  was  on  the  18th 
of  October.  Then  about  five  weeks  before  Old  Michaelmas^ 
day  the  pauper  gave  her  mistress  notice  to  quit  at  Old  Michael- 
mas-day. The  mistress  could  not  object  to  receive  the  notice, 
and  therefore  looked  out  for  another  servant :  but  when  the  pau- 
per went  to  receive  her  wages,  the  mistress  paid  her  the  whole 
year's  wages,  but  told  her  that  she  wanted  a  week  of  serving 
out  the  year.  The  pauper  then  said  indeed  that  she  was  willing 
to  stay  another  week ;  but  as  the  mistress,  in  consequence  of 
the  warning  Mhich  the  pauper  had  given  her,  and  which  she 
had  accepted,  had  provided  herself  with  another  servant,  and 
did  not  want  two  of  them,  she  told  the  pauper  that  it  did  not 
signify,  as  she  had  got  another  servant  in  her  place  :  on  which 
the  pauper  left  the  house.  There  can  be  no  doubt  iqjon  this 
statement  that  both  parties  agreed  to  put  an  end  to  the  contract 
before  the  end  of  the  year.  The  servant  gave  above  a  month's 
warning  to  quit  at  Old  Michaelmas,  which  she  had  a  right  to 
do,  and  the  mistress  accepted  the  warning,  and  both  parties 
acted  upon  it.  And  this  it  appears  was  in  fact  before  the 
end  of  the  year,  M'hatevcr  the  servant  might  have  supposed 
when  she  gave  the  warning.  Now  the  rule  which  the  Court 
has  laid  down  as  the  test  M'hethcr  the  circumstances  attending  £  4/6  3 
the  departure  of  a  servant  before  the  end  of  the  year  amount 
to  a  dissolution  of  the  contract,  or  only  to  a  dispensation  of 
the  service,  is  whether  the  master  has  the  power  afterwards 
of  compelling  the  continuance  of  the  service  :  if  he  have  not, 
there  is  an  end  of  the  contract:  if  he  have,  but  choose  to  dis- 
pense with  it,  it  is  a  dispensation.  If,  after  this,  any  person 
had  harboured  the  servant  when  the  mistress  desired  her  ser- 
vices, could  she  have  maintained  an  action  for  it  ?     Certainly 

not : 
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1806.       not :  and  that  is  a  fair  test  that  the  relation  of  master  and  ser- 

__     77       vant  had  ceased  to  exist. 
The  Kino  _  x      m.      ,     •        .        ,  t  i 

a^ainu  Grose  J.    The  hn'jng  m  this  case  did  not  commence  till 

The  luhabi-  x\\q  18th  of  October,  and  consequently  the  year  would  not  ex- 
Jli'sHALL.  V^^'^  til^  the  18th  of  October  following.  But  there  was  a  liberty 
of  parting  at  a  month's  wages  or  a  month's  warning ;  of  which 
the  servant  availed  herseltj  and  gave  due  notice  to  quit  at  Old 
Michaelmas  -  day .  The  reason  of  that  is  obvious  ;  for  that  is  the 
usual  time  for  hiring  of  servants  in  that  j)art  of  the  country, 
and  she  meant  to  look  out  for  another  place.  The  mistress  con- 
sidered it  as  good  notice,  and  i)rocured  another  servant  to  come 
to  her  on  that  day.  Here  then  Vv'as  a  notice  by  the  servant  to 
quit  a  week  before  the  end  of  the  year,  which  was  accepted  by 
the  mistress,  and  the  servant  quitted  accordingly.  It  is  clear 
then  that  there  was  not  a  year's  service,  and  consequently  no 
settlement  gained  by  the  pauper  in  llushaU. 

Lawrenck  J.  On  the  first  ground,  there  is  no  pretence  for 
saying  that  this  was  a  hiring  from  Old  Michaelmas-day,  The 
daughter  desired  her  mother  to  look  out  for  a  place  for  her, 
C  4/7  ]  and  she  before  Old  Michaelmas  treated  with  Mrs.  Peck  of 
Mushall  on  behalf  of  her  daughter ;  but  no  absolute  ag^reement  was 
made  at  that  time;  nor  was  there  any  till  the  18th  of  October, 
when/or  the  first  time  it  was  agreed  between  Mrs.  iVc/c  and  the 
pauper  that  the  latter  should  have  10  guineas  a  year  wages  and 
a  guinea  for  tea,  with  a  liberty  of  parting  at  a  month's  wages 
or  month's  warning.  That  must  be  taken  to  be  a  contract  to 
commence /ro?.i  that  time,  there  being  no  reference  to  any  ante- 
cedent time.  And  in  truth  both  parties  so  considered  it  at  the 
time  of  parting ;  for  when  the  mistress,  on  paying  her  whole 
year's  wages,  told  the  pauper  that  slic  wanted  a  week  of  serving 
out  her  year,  the  latter  did  not  dispute  that,  but  in  effect  ad- 
mitted it,  and  said  that  she  was  willing  to  stay  a  week  longer. 
The  mistress  however  stood,  as  she  had  a  right  to  do,  upon  the 
warning  which  had  been  given,  and  said  that  it  did  not  signify, 
as  she  had  provided  herself  with  another  servant  in  her  place, 
who  was  then  in  the  house  :  on  m  liich  the  pauper  accepted  her 
wages,  and  went  away  before  the  end  of  the  year.  There  is 
clearly  therefore  no  settlement. 

Le  Blanc  J.    If  the  sessions  upon   this  statement  of  facts 
Lad  found  this  to  be  a  hiring  from  Old  MicJiachnas-daij,  it  would 

have 
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liavc  been  bad.    But  it  is  now  contended  that  the  hiring'  com-        1806. 
mcnced,  not  fruni  0/d  Michael  mas- day  ^  but  from  tlie  day  that  ~ 

the  mother  spoke  to  Mrs.  Peck  :  but  no  agreement  was  then  afrainst 
made  ;  the  mistress  only  told  the  mother  what  wages  she  gave,  '^^^  InhaW-' 
and  that  she  wouhl  not  fill  the  place  which  was  vacant  in  her  k',  j^halu. 
family  till  her  daughter  came,  only  desiring  that  she  would  come 
quickly.  Then  when  the  daughter  did  come  the  terms  were 
settled,  which  had  not  been  mentioned  before.  In  the  absence 
then  of  any  reference  for  the  commencement  of  tlie  hiring  to  [  47S  ] 
the  prior  time  when  the  mother  spoke  to  Mrs.  Peck,  we  can 
only  say  that  it  was  a  hiring  from  the  time  when  the  agreement 
^vas  actually  made,  iu\d  the  terms  settled  between  the  mistress 
and  servant.  Then  on  the  second  point;  there  was  a  liberty 
to  part  on  a  month's  Avages  or  a  month's  warning  ;  which  dis- 
tinguishes tliis  from  all  the  other  cases  of  dispensation  of  ser* 
vice,  where  the  only  diu'ation  mentioned  was  for  the  yean 
But  here  the  servant  had  an  option  of  determining  theautliority 
of  the  mistress  upon  a  month's  notice  ;  M-hich  she  availed  her- 
self of;  and  gave  a  month's  notice  to  (juit  at  Old  Jlichaelma.s- 
daij :  the  mistress  accepted  the  notice,  not  as  being  to  quit  at 
the  q\\l\  of  the  year,  but  as  a  month's  warning.  And  though 
she  gave  the  pauper  the  v.diole  year's  wages,  yet  she  pointed 
out  to  her  tliat  she  was  not  entitled  to  so  much,  because  she 
wanted  a  A^'eek  of  serving  out  her  year.  The  pauj)er  did  not 
deny  that,  but  offered  to  stay  out  the  week.  However  the 
mistress  did  not  consent  to  that,  as  she  had  got  anotlier  servant, 
in  consecpience  of  the  other's  notice  to  quit.  The  pauper 
therefore  took  her  Avages  and  departed  before  the  end  of  the 
year. 

Both  Order?  quaslied. 
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Friday,  BasTEN   affaiust  BUTTBR. 

June  13th.  ° 

Where  the       \  SSUMPSIT  for  work  and  labour  done,  and  materials  found, 

plaintiff  de-    JTM^  w\i\\  the  common  counts.     Plea  non-assumpsit.    At  the 

Clare  upon  a 

quantum  me-  trial  before  Thompson  B.  at  the  last  Exeter  assizes,  the  PlaintifTs 

ruit  for  work  witnesses  proved  that  the  Defendant,  who  was  a  farmer,  em- 
and  labour         ,,,,..,,.  ,  ,    r      ,  . 

done,  and       ployed  the  plamtin,  a  carpenter,  to  do  some  work  for  him  on 

materials  j^jg  f^i-jn  j  and  the  plaintiff's  workmen  put  on  a  roof  on  a  lin- 
competent  to  ^^^v*  ^^^  ^^==0  roofcd  a  barn  3   (the  defendant  finding  the  timber 

the  defend-     and  nails :)  and  also  made  srates  on  the  farm,  and  rails  near  the 

ant   even 

without  no-    ^it)iise  :  and  the  plaintiff  demanded  3/.  \As.  'Jd.  as  now  due,  but 

tice  to  the  his  witnesses  did  not  make  out  above  3/.  On  the  part  of  the 
prove  that  defendant  it  was  stated,  that  it  would  be  proved  that  the  work 
the  work  had  been  done  by  the  plaintiff  in  a  very  improper  and  insuffi- 
Avm-^h^^o  "°^  cient  manner ;  that  the  linhay  M^as  too  weak  in  the  roof; 
much  as  tlie  which,  after  being  covered  with  thatch,  sunk  in  the  middle  so 
claims  And  '^^  ^^  ^^^  ^^^^  water  through ;  and  that  neither  the  rafters  or 
if  it  appear  roof  of  the  linhay  or  the  barn  were  sufficiently  supported.  And 
tiff  haTbeen"'  t^^c*"*^^*^^"^  ^^  ^^'''^^  contended,  that  the  plaintiff  was  not  entitled 
paid  on  ac-      to  recover  what  he  now  claimed,  as  remaining  due  to  him. 

count  as  £  contra  it  was  insisted  that  this  was  no  answer  to  the  action ; 
much  as  the  1  r-    1  1.1 

work  -^as       but  that  if  the  work  had  not  been  properly  done,  it  was  the 

worth,  he  subject  of  a  cross  action  by  the  defendant  against  the  plaintiff, 
cannot  reco-    „,      ,  ,  t     1  •      ..       ,       1  ,     .       1    1       1   />      i 

ver.    And  so  A  be  learned  Judge  was  inchned  to  have  admitted  the  defendant 

It  seems  that  h^to  evidence  of  this  defence  :  but  upon  the  authority  of  a  case 

the  defend-  . 

ant  may  be     ^^  Broom  *  v.  Davis,  (a)  which  was  cited,  he  rejected  the  evi- 

Ict  into  such 

a  defence  where  the  contract  was  for  the  work  to  he  done  at  a  certain  price ;  at  least  if  he 
give  the  plaintiff  piexnoiis  notice  of  such  defence,  that  he  may  be  prepared  to  meet  it.  And, 
cnia-re,  if^the  work  done  be  wholly  inadequate  to  answer  the  purpose  for  which  it  was  un- 
dertaken to  be  performed,  whether  the  delendant  may  not  be  let  into  such  defence  even 
without  notice. 

*[  480  ]  dcnce 


('/)   Broom   v.    Darh,    Taunton    Ixnt    as'-i/.c!-:,    1791.   cor.     Bnlhr   J. 

Ji:^!,iniii)iit  for  'the  price  of  erecting  a  booth  on  Ba/h  race  ground.  The 
p'.aintilF  proved  that  the  measure  of  the  booth  was  settled  between 
hin)  and  the  defendant ;  that  he  was  to  have  20  guineas  for  buildin;; 
it.  five  of  wiiich  were  paid  l)elbre  hand,  and  to  take  back  tlie  materials 
after  the   races;    and    that   lie  did    build    it   according    to  the   stipulated 

diraensi'Vis. 
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dence  proposed ;  and  the  plaintiff  recovered  a  verdict  for  3Z. 
with  liberty  to  the  defendant  to  move  this  Court  for  a  new 
trial ;  which  was  moved  accordingly  in  Easter  term  last  by 

Jekyll,  who  said  that  there  were  contradictory  decisions  upon 
the  point.  JBuller  J.  in  the  case  alluded  to,  having  rejected  the 
evidence  of  inadequate  execution  of  the  work  contracted  for 
at  a  certain  price.  But  in  Diiffit  v.  James ^  at  the  sittings  at 
Westminster,  in  Jime  1788,  which  was  an  action  to  recover  the 
amount  of  a  surgeon's  bill.  Lord  Kenyon  permitted  the  defend- 
ant to  give  evidence  of  unskilful  treatment  of  him  by  the  plain- 
tiif :  taking  the  distinction  where  the  demand  was  for  skill, 
where  the  question  might  be,  whether  the  plaintiff  were  enti- 
tled to  any  thing  or  nothing ;  and  where  the  action  was  for 
goods  sold  and  delivered,  or  other  certain  thing  of  value,  not 
depending  on  skill :  and  considering  the  case  in  judgment 
before  him  as  a  mixed  question,  where  the  demand  was  in  part 
for  skill  as  well  as  for  medicine.  There  was  also  another  case 
oi  Cormacli  v.  Gillis,  Middlesex  sittings  after  Easter  1/88.  In 
assumpsit  for  goods  sold  and  delivered  the  case  was,  that  the 
plaintiff  was  a  seedsman,  and  sold  to  the  defendant  who  was  a 
gardner,  seeds,  with  a  warranty  that  they  were  of  the  sorts 
and  quality  for  which  they  were  sold.  BiiUer  J.  held  that  the 
plaintiff  was  entitled  to  recover  the  price  agreed  on ;  and  that 
the  defendant  was  not  at  liberty  to  shew  that  the  seeds  were 
not  of  the  sort,  &c. ;  but  must  bring  his  cross  action  if  the 
warranty  were  not  complied  with.  And  the  plaintiff  having 
recovered,  Gillis  did  bring  his  cross  action  against  Cormaclc, 
which  was  tried  before  Lord  Kenyon,  at  the  sittings  in  Mid- 
dlesex after  Hilari/  1/89 ;  and  in  the  course  of  the  cause,  what 
had  passed  on  the  former  trial  was  mentioned  to  Lord  Kenyon, 
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dimensions.  Tlie  defendant  proved  that  tlic  booth  fell  down  in  the  middle  of 
the  races,  owing  to  bad  materials  and  bad  workmanship,  ar.d  that  the  piain- 
tifi'was  fidly  apprised  of  both  :  and  contended,  that  as  the  plaintiff  had  not 
built  a  booth  to  answer  the  purpose,  he  ouuht  not  to  be  paid  the  remainder  of 
the  20  [guineas.  But  Bullcr  J.  ruled,  that  this  was  no  defence  to  the  present 
action,  especially  as  a  particular  sum  was  specified  and  part  of  it  paid  ;  thovigh 
a  cross  action  might  be  brought  against  the  present  pluintiti"  for  buildin^j  the 
booth  improper!/. 


who 
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1806.       who  seemed  to  be  of  opinion,  that  the  iiou-compliance  with  the 
Ji  warranty  miufht  have  been  jj:iven  in  evidence  in  the  former  ac- 

B.ASTKiN  ... 

ti<raimt  tion  in  reduction  of  the  daui;igcs,  or  to  shew  tliat  the  seeds 
BtTTER.  delivered  were  of  no  value,  (a)  A  rule  nisi  having  been  j^ranted, 
Lens  Serjt.  now  shewed  cause.  The  action  way  brought  for 
a  common  carpenter's  bill  by  the  plaintiff,  who  had  employed 
Avorkmcn  under  him,  whom  he  had  paid  for  doing  the  work 
[  482  ]  which  was  finished.  If  the  work  stipulated  for  were  im- 
])ropcrly  done,  the  damage  is  recoverable  in  a  cross  action ;  but 
that  is  no  objection  to  the  plaintiff's  recovering  in  this  action 
the  full  value  of  the  materials  found,  and  labour  employed  and 
paid  for  by  him.  [Grose  J.  asked  if  there  had  been  any  particu- 
lar sum  agreed  for;  to  which  he  was  answered  that  there  Mas 
not ;  that  the  plaintiff  had  only  been  employed  generally  as  a 
carpenter  to  do  the  work.]  The  objection  is  not  that  the  work 
directed  to  be  done  was  not  done,  but  that  it  was  not  pro[)erly 
executed.  [Laicrence  J.  The  plaintiff  claims  as  upon  a  quan- 
tum meruit.  Then  if  it  can  be  shewn  that  the  work  v.-as  done 
ill,  ami  was  of  no  use  to  the  defendant,  Aviil  not  that  shew  that 
the  plaintiff  does  not  deserve  what  he  claims?]  The  cases 
before  Bu/ler  J.  establish  a  contrary  doctrine.  And  he  also 
mentioned  a  case  ni'  Morgan  v.  Ifichardson,  as  to  the  like  effect, 
ruled   by   Lord    Ellenborough  at  Guildhall.   {!>)      Though    no 

money 


{ii)  In  addition  to  tiic  above  cases  I  have  been  favoured  witli  another, 
which,  toi^cther  \vith  those  wlready  mentioned,  were  taken  by  a  gentlcmaa 
at  the  bar.  Km^  v.  Boatnn,  Middlesex  sittin:;s  after  Enstcr  1789.  The  plainfiti" 
had  sold  to  the  defendant  a  horse,  warranted  sound,  for  I'-l  guineas,  of  whicli 
li»e  defendant  had  paid  three.  In  fact,  the  horse  was  not  sound  ;  and  the 
defendant  refusing  to  pay  any  more,  this  action  wa^  broiiiiht  for  tho  vahic  of 
the  horse  sold,  to  recover  the  difference.  It  was  proved  that  tlie  horse,  at  the 
time  of  the  s;de  to  the  defendant,  was  nut  worth  more  th;in  1/.  lis.  6d.  and 
the  defendant  afterwards  sold  it  for  1/.  lOi.  Lord  Kciti/on  held  that  the  plain- 
tiff could  only  recover  the  vahie  ;  and  more  iiaving  been  paid  to  him  by  the 
defendant,  he  nonsuited  the  plaintitf. 

(b)  'Ihis  l.tiler  case  was,  however,  explained  by  gentlemen  at  the 
bar  to  be  an  action  upon  a  I  all  of  e.\chans:e  civen  for  the  price  of  some 
hams  sfild  iiy  the  jihiintilV  to  the  defendant,  which  were  sent  to  the 
iuii^t  Indus,  and  turned  out  to  be  very  bad.  Aud  the  defendant  at- 
tempted   to   ^ct    nil    his  defence  in  this   action  upon  the  bill,   which  the 

Lord 
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money  lias  been  paid  into  court,  yet  the  plaintiff's  bill  Avas        1806. 
originally  lOZ.,  and  all  the  rest  of  it,  except  what  is  sought  to      _    "^ 
be  recovered  in  this  action,  has  been  paid  on  account ;  which  is       aeuinst 
equally  an  admission  of  the  contnict.    [Lawrence  J.    The  dc-     Bittek. 
fendant  has  probably  paid  as  much  as  he  thinks  the  work  done 
is  worth ;  and  if  he  be  right,  this  is  an  attempt  to  recover  moi'e 
than  it  is  worth.     Grose  J.  There  being  no  precise  agreement 
for  any  certain  sum,  the  plaintiff  was  obliged  to  prove  the  value     L  ^^^  3 
of  the  work  done.     Then  why  should  not  the  defendant  be 
permitted  to  meet  that  with  contrary  proof  ?    And  here  the 
evidence  ofiered  was  to  shew  that  the  plaintiff  had  been  already 
paid  as  much  as  his  work  was  worth.]    He  then  observed  that 
this  sort  of  defence  was  a  surprise  upon  the  plaintiff. 

Lord  Ellenbohough  C.J.  In  some  cases  the  plaintift'  may 
not  be  prepared  to  meet  an  objection  of  this  sort  at  the  trial ; 
but  it  does  not  appear  here  what  had  previously  parsed  upon 
the  subject  betw<?en  the  parties.  Where  a  sf)ecific  sum  has 
been  agreed  to  be  paid  by  the  defendant,  the  plaintiff  may  have 
some  ground  to  complain  of  surprise,  if  evidence  be  admitted 
to  shew  that  the  work  done  and  materials  provided  were  not 
worth  so  much  as  was  contracted  to  be  paid ;  because  he  may 
only  come  prepared  to  prove  the  agreement  for  the  specific  sum 
and  the  work  done,  unless  notice  be  given  to  him  that  the  pay- 
ment is  disputed  on  the  gromid  of  the  inadccpiacy  of  the  work 
done.  But  where  a  plaintiff  comes  into  court  upon  a  ([uantum 
meruit,  he  nmst  come  prepared  to  shew  that  the  vrork  done  was 
worth  so  much,  and  therefore  there  can  be  no  injustice  to  him 
in  suffering  this  defence  to  be  entered  into,  even  without 
notice.  And  that  used  to  be  the  practice  before  Mr.  Justice 
Bidler. 

Grose  J.  The  plaintifi'  in  this  action  must  at  all  events 
have  been  prepared  to  shew  what  he  Mas  entitled  to  receive 
for  the  Mork  done ;  and  therefore  the  defendant  ought  to  have 
been  let  into  his  defence. 


Lord  Chief  Justice  tlio\ight  could  not  !)C  done,  and  llic  jilaintiff  recovered. 
But  it  \v:is  ubbcrvod  tliat  that  case  turned  upon,  the  giving  of  the  security  ;  in 
addition  to  which  it  was  vaid  hy  ai\other  gentleman  at  tlie  bar,  that  in  that 
case  also  money  had  been  jniid  into  court,  which  admitted  the  bill  of  exchange 
declared  upon. 

Lawubnck 
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Lawrence  J.  In  the  case  of  Brown  v.  Davis,  where  there 
had  been  a  specific  sum  agreed  to  be  paid,  there  might  be  more 
reason  for  saying  that  such  a  defence  would  be  a  surprise  upon 
the  plaintiff ;  and  there  the  rule  laid  down  by  Mr.  Justice 
Buller  may  be  a  good  one,  if  the  plaintiff  has  had  no  notice  of 
the  kind  of  defence  intended  to  be  set  up  against  his  demand. 
But  even  there,  if  the  plaintiff  have  previous  notice  that  the 
defendant  means  to  dispute  the  goodness  or  value  of  the  work 
done,  I  think  the  defendant  ought  to  be  let  into  his  defence. 
For,  after  all,  considering  the  matter  fairly,  if  the  work  stipu- 
lated for  at  a  certain  price  were  not  properly  executed,  the 
plaintiff  would  not  have  done  that  which  he  engaged  to  do  ; 
the  doing  which  would  be  the  consideration  of  the  defendant's 
promise  to  pay,  and  the  foundation  on  which  his  claim  to  the 
price  stipulated  for  would  rest,  and  therefore,  especially  if  he 
should  have  notice  that  the  defendant  resists  payment  on  that 
ground,  he  ought  to  come  prepared  with  proof  that  the  work 
was  executed  properly.  But  where  the  plaintiff  comes  upon 
a  quantum  meruit,  this  defence  can  be  no  surprise  upon  him ; 
because  it  is  part  of  his  case,  and  he  must  necessarily  come 
prepared  to  shew  what  the  work  was  worth. 

Le  Blanc  J.  I  think  that  in  either  case  the  plaintiff  must 
be  prepared  to  shew  that  his  work  was  properly  done,  if  that 
be  disputed,  in  order  to  prove  that  he  is  entitled  to  his  reward  ; 
otherwise  he  has  not  performed  that  which  he  undertook  to  do, 
and  the  consideration  fails.  And  I  think  it  is  competent  to  the 
defendant  to  enter  into  such  a  defence,  as  well  where  the  agree- 
ment is  to  do  the  work  for  such  a  sum,  as  where  it  is  general 
to  do  such  a  work.  If  a  man  contracted  with  another  to  build 
him  a  house  for  a  certain  sum,  it  surely  would  not  be  sufficient 
for  the  plaintiff  to  shew  that  he  had  put  together  such  a  quan- 
tity of  brick  and  timber  in  the  shape  of  a  house,  if  it  could  be 
shewn  that  it  fell  down  the  next  day  :  but  he  ought  to  be  pre- 
])ared  to  shew  that  he  had  doue  the  stij)ulatcd  work  according 
to  his  contract.  And  it  is  open  to  the  defendant  to  prove  that 
it  was  executed  in  such  a  manner  as  to  be  of  no  value  at  all  to 
him,  or  not  to  be  of  the  value  claimed. 

Rule  absolute. 
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°  June  17th 

IHIS  action  was  tried  on  feigned  issues  under  a  private  act  The  owner 

of  the  42  Geo.  3.  for  inclosing  and  allotting  the  commons  maVhavr^*^^ 

and  waste  ground  and  mosses  within  the  manor  or  township  of  two  distinct 

Egton-mth-Neidandj  in  the  parish  of  Ulverstone,  in  the  county  "^^^^^^  for 

oi  Lancaster ;  and  was  brought  in  order  to  try  the  propriety  of  his  cattle, 

a  determination  of  the  commissioners  under  that  act  touching  ^^"^^^  ^"^ 

couchant, 

the  plaintiff's  clann  to  right  of  common  of  pasture,  and  of  cut-  upon  such 

tins:  and  taking  brackens  upon  the  commons  and  waste  grounds  tenement, 

.,.,  .  /-,.  ,.        ,.  .     r         "PO'^  different 

withm  the  manor,  m  respect  or  his  ownership  of  certain  free-  wastes  in 

hold  lands  and  tenements,  about  177  acres  in  extent,  situate  different 

.  ,  .       ,  -  .  J.    •  .  f  -mM-        .  .      ,  .  ,       ^manors  under 

Within  the  townsmp  or  division  oi  Mansriggs,  m  the  parish  oi  several  lords  ; 

Ulverstone,  and  contiguous  or  near  to  the  manor  or  township  of  and  tlierefore 
T-,    ,  -^7    XT     7      J  an  allotment 

Egton-with-Newland.  under  one  in- 

The  declaration  consisted  of  two  counts,  the  first  reciting  the  closure  act, 

plaintiff's  claim,  and  the  objection  made  thereto  by  the  defend-  j-iaht  of  com- 

ant  and  others  interested  in  the  said  division,  and  in  the  deter-  mon  upon 

mination  of  the  commissioners  thereupon  ;  whereby  the  com-  ^vastes  will 

missioners  having  taken  into*  consideration  that  the  said  plaintiff  not  do  away 

had  then  lately  gotten  an  allotment  of  common  for  and  in  ciaim^for^an 

respect  of  his  said  freehold  lands  and  tenements  situate  within  equal  allot- 

the  township  or  division  of  Mansriggs,  by  virtue  of  an  act  of  the  "\^"*  "^ 

39  Geo.  3.  intitled  "  An  act  for  dividing  and  inclosing  the  com-  moners, 

*'  mens,  waste  ground,  and  mosses  within  the  town  and  hamlet  ""^er  a  sub- 

son  iipnf'  net" 

*'  of  Ulverstone,"  did  adjudge  that  the  plaintiff  had  established  for  inclosing- 

Lis  claim  only  to  such  an  allotment  of  the  said  commons  and  ^'^^  °^^^^ 

,         .  ,  .        ,  1  •        /-  T-.  -7     waste :  sem- 

waste  grounds  within  the  manor  or  toM'nship  of  hgton-witli-  blc  aliter, 

ISeicland,  as  would,  together  with  the  value  of  the  allotment  if  tl^e  differ- 

cnt  w'cistcs 
which  lie  had  then  already  gotten  upon  the  commons  and  waste  i^^j  appeared 

grounds  witliin  the  town  and  hamlet  of  Ulverstone,  make  the  to  have  been 

whole  of  his  allotment  for  his  Mansriggs  estates  equal  to  J^ii  hoUi "n  ^ndcr 

allotinciit  for  lands  and  grounds  of  the  same  value  situate  within  thesamelord. 

the  manor  or  township  of  Egton-icith-Ncidand.    And  the  first  "  [  486  ] 

issue  Avas,  Whether  the  plaintiff  were  or  were  not  entitled  for 

and  in  respect  of  his  said  right  of  common  to  a  larger  allotment 

of  tlie  said  commons  and  waste  grounds  within  the  manor  or 

township  of  Egtoii-idth'Newland,  than  would,  together  with 

the 
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the  value  of  the  allotment  he  liad  already  gotten  upon  the  com- 
mons and  M'aste  grounds  within  the  town  and  hamlet  of  Ulver- 
stone,  make  the  whole  of  the  allotment  for  his  Mans7'iggs  estates 
equal  to  an  allotment  for  lands  and  grounds  of  the  same  value, 
situate  within  the  manor  or  township  of  Egton-with-Newland, 
The  second  issue  was  whether  the  plaintiff  were  or  were  not 
entitled  in  lieu  of  his  said  right  of  common  to  an  allotment  of 
the  said  commons,  waste  grounds,  and  mosses  by  the  act  in- 
tended to  be  dividetl  and  inclosed,  according  and  in  proportion 
to  his  estate  and  interest  therein,  without  regard  to,  and  without 
deduction  or  abatement  for  or  on  account  of  any  allotment 
[  48/  ]  which  he  had  before  the  making  of  his  claim  gotten  upon  the 
commons  and  waste  grounds  within  the  town  and  hamlet  of 
Ulverstone.  The  plaintiff  in  his  declaration  asserted  the  affirma- 
tive of  both  these  issues,  which  the  defendant  by  his  plea  de- 
nied. The  cause  was  tried  at  the  last  assizes  at  hancaster  before 
Chambre  J.,  Avhen  a  verdict  was  found  for  the  plaintiff  with 
nominal  damages,  subject  to  the  opinion  of  the  Court  on  the 
following  case. 

The  parish  of  Uherittone  comprises  divers  manors  and  town- 
sliips,  or  divisions,  amongst  others  the  town  and  hamlet  of  Ul- 
verstone^ the  manor  or  township  of  Egton-tiHth- Newlandy  and 
the  township  or  division  of  Mansriggs ;  each  of  which  three 
divisions  have  separate  constables,  and  separately  maintain  their 
own  poor  and  highways.  The  commons  within  the  town  and 
hamlet  of  Ulverstone,  before  the  inclosurc  thereof,  and  those 
v.ithin  tiie  jiuinor  or  tov/nship  of  Egton-mfh-Newland,  adjoined 
upon  each  other,  and  the  ancient  inclosures  of  Mansriggs 
(which  has  nocommonor  waste)lies  contiguous  indifferent  parts 
tiiercof  both  to  the  commons  of  Ulverstone  and  of  Egfoii-iuith- 
Nenland.  In  the  year  l^^C  Joluf  Duke  o{  Montague,  being  then 
lord  of  the  manor  of  Egtou-icith-Neivland,  purchased  the  manor 
of  U/vcrstonc,  and  continued  to  be  lord  of  both  manors  till  the 
vcar  17-^^);  but  ever  since  that  period,  and  beibre  then,  and 
farther  tlian  living  men.ory  can  trace,  those  two  manors  have 
been  liolden  by  and  under  different  lord^,  and  under  different 
.'iii.'l  (ii.s'ii»ct  customs  and  services.  The  plaintilf  and  all  former 
()\\':cr~  of  his  Ma/isriggs  estates  have  immenmrinlh/,  until  tlie 
a'.Ioluieufs  lui'vinafter  mentioned,  used  and  enjoyed  in  right  of 
such  e-Uites  common  of  pasture  for  all  commonable  cattle  levant 

and 
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an<l  coiichmit  djereon,  and  the  liberty  of  cutting  and  taking  ISOtt. 

away  brackens  to  be  ii?ed  and* consumed  on  the  estate,  upon  the  „        " 

commons  Avithin  the  town  and  hamlet  of  Ulverstoncy  and  upon  hkad 

those  of  Effton-mth-Newland  :  and  since  the  said  allotment  the  j'gainst 

A\  *LTOV. 

plaintiff  has  continued  to  exercise  the  same  in  the  said  last-  #  -  Ai^c,  \ 
mentioned  wastes.  The  plaintiff  pays  no  rates,  taxes,  rents,  or 
assessments  whatsoever  unto  the  manor  or  township  of  Egton- 
iclih-Newlaiul,  for  or  in  respect  of  his  said  freehold  lands  and 
tenements  situate  at  Mansrii^gs.  Under  the  act  of  the  39  G.  3. 
for  the  inclosure  of  the  commons  and  wastes  in  Ulverstone  pre- 
vious to  his  making  his  claims  under  the  Egton-with-Newla7id 
act,  lie  had  claimed  and  gotten  an  allotment  of  common  within 
the  town  and  hamlet  of  Ulcerstone  of  29  acres  or  thereabouts, 
parcel  of  the  common  of  Ulverstone,  for  and  in  respect  of  his 
said  estate  at  Mansriggs,  and  in  satisfaction  of  his  rights  there- 
on :  being  in  proportion  to  his  land-tax  payable  for  the  same  ; 
that  being  the  rule  of  division  mentioned  in  that  act  (pages  13 
and  14.;)  and  which  said  allotment  is  the  allotment  referred  to 
ill  the  determination  of  the  commissioners  and  in  the  issues. 
The  (juestion  for  the  opinion  of  the  court  was,  Whether  the 
plaintiff  were  entitled  to  recover  ?  If  he  Avere,  the  verdict  to 
stand;  otherwise  the  verdict  to  be  entered  for  the  defendant. 

Ilo/roijd  contended  for  the  plaintiff,  that  lie  was  not  entitled 
to  a  less  ailutment  in  respect  of  his  rights  on  the  Egton-icith- 
yeidn//d  commons  for  his  Ma/tsriggs  estate,  under  the  Egton- 
inclosure  act,  42  Geo.  3.,  on  account  of  his  having  previously 
o])taincd  an  allotment  for  the  same  estate  on  the  Ulverstone 
connn{ms  ini'ier  the  I'^lcersfoNc  inclosure  act  of  the  39  Geo.  >>.; 
ior  thf  right-  of  coinnion  on  the  several  wastes  were  distinct, 
and  holdcu  under  different  lords,  so  flmt  an  allotment  in  respect 
of  the  one  could  be  no  compensaiiou  to  the  o\v;!er  lor  the  loss  [  4S9  ] 
of  the  other,  Avhich  he  was  etjiKiliy  entitled  to  enjoy,  and  had 
in  fact  continued  to  enjoy  sub^etjucnt  to  the  acij'uring  of  the 
iirst  allotment.  And  he  referred  to  .v.  27-  (]'.  l-^> '^  14.)  of  the 
Ulr"rsto}ie  act,  ;-.9  6Vo.  o.  r.  Avliich  directs  the  conunissioiiers 
"  to  ~t"t  out  et  rtain  j)arts  of  rhe  couimon^-,  n-aste  grounds,  and 
mosses  thereliy  direcrod  to  be  divided  and  inelosed,  in  {)ropor- 
tion  to  the  lantl-tax  paid  by  all  the  owners  of  lands  and  tene- 
ments ^^i',hi^l  the  t.>\'.  n^hi})  or  disision  of  M'Uisriggs^  and  by 
-iich  of  the  owners  a!id  proprietors,  of  lands  and  tejiements, 

"v\"iihiu 
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within  the  several  townships  of  Osmotherly  and  Egton-with- 
Newland,  in  the  parish  of  Ulverstone,  as  are  entitled  to  right  of 
common  upon  the  said  commons,  waste  grounds,  and  mosses 
for  their  lands  or  tenements  in  respect  of  which  they  are  en- 
titled to  such  right  of  common,  &c. ;  which  parts  so  to  be  set 
out  shall  by  the  commissioners  be  allotted  amongst  the  several 
owners  of  lands,  &c.  in  Mansriggs  aforesaid,  and  such  owners 
of  lands,  &c.  in  O.  and  Egton-with-Newlafid  who  are  entitled 
as  aforesaid,"  &c.  And  he  also  referred  to  s.  29.  of  the  same 
act,  which  provides  "  that  nothing  in  this  act  contained  shall 
extend  to  prejudice  or  affect  the  rights  of  the  several  owners  of 
lands,  &c.  within  the  several  townships  or  divisions  of  Mans- 
riggs and  Egton-with- Newland,  or  any  of  them,  in  and  upon 
the  commons,  waste  grounds,  and  mosses,  within  the  said 
township  or  division  of  JEgton-with- Newland,  or  any  part 
thereof." 

Lord  Ellenborougm  C.  J.  called  upon  the  defendant's 
counsel  to  shew  some  objection  to  the  plaintiff's  claim,  as  none 
occurred  to  the  Court  upon  the  statement  of  the  case,  from 
which  it  was  to  be  collected  that  the  rights  of  common  claimed 
under  the  two  inclosure  acts  for  the  plaintiff's  estate  of  Mans- 
riggs were  in  two  different  manors  holden  under  two  different 
lords.  He  said,  that  whatever  objection  might  have  arisen  if 
the  claim  had  been  for  a  double  compensation  for  a  right  of 
common  in  respect  of  the  same  estate  on  two  several  commons 
appearing  to  have  been  originally  derived  from  the  same 
lord;  yet  what  objection,  he  asked,  could  there  be  to  two 
distinct  rights  of  common  holden  by  grants  under  different 
lords  ? 

IFood  for  the  defendant  said,  that  it  did  not  appear  by  the 
case  that  the  plaintiff  claimed  under  several  grants  of  rights  of 
common  by  different  lords ;  and  that  the  natural  and  legal  pre- 
sumption was  that  the  several  manors  and  wastes  were  origi- 
nally in  the  hands  of  the  same  lord,  from  whom  the  right  of 
common  over  all  was  derived.  And  it  could  not  be  presumed 
that  one  lord  would  have  granted  a  right  of  common  over  his? 
own  wastes  to  the  tenant  of  another  lord  in  another  manor. 
And,  assuming  that  the  several  commons  were  originally  in  the 
hands  of  the  same  lord,  he  argued  that  inasmuch  as  a  writ  of 
admeasurement  of  common  of  pasture  would  have  lain  in  order 

to 
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to  apportion  to  the  tenant  so  much  only  of  the  common  as  he  1806. 
would  have  been  entitled  to  for  his  beasts  levant  and  couchant 
upon  his  tenement ;  therefore  as  he  liad  ah'eady  received  com- 
pensation for  his  right  out  of  one  of  the  commons  which  had 
been  divided  and  allotted  under  the  Ukei'ntone  inclosure  act,  he 
Avas  not  entitled  to  any  additional  allotment  in  respect  of  the 
same  tenement  under  the  Egtoa  inclosure  act.  And  he  referred 
to  Filzh.  Nat.  Brev.  125.  tit.  f^P^it  of  Admeasurement  of  Pastiirej 
in  the  notes  to  which  it  is  stated  that  "  if  the  defendant  [  491  ] 
has  common  appendant  to  his  freehold  in  three  vills,  it  may  be 
admeasured  for  the  lands  in  one  of  the  vills.  Temp.  ^tZ.  1. 
Admeasurement,  14."  And  also  to  Tyrryvgham's  case,  4  Rep. 
36.  h.,  the  second  resolution,  37.  h. 

Lord  Ellknborougii  C.  J.  The  argument  proceeds  upon 
assuming  a  fact  which  does  not  appear  in  the  case  ;  and  indeed 
as  far  as  any  thing  docs  appear  it  must  be  intended  that  the 
several  rights  of  common  in  the  different  wastes  were  holden 
under  different  lords ;  for  it  is  stated  that  they  came  into  the 
hands  of  the  same  lord  by  purchase  in  l/'^S,  and  so  continued 
till  the  year  1/49  :  but  that  botii  before  and  since,  and  beyond 
living  memory,  they  were  holden  under  different  lords.  The 
usage  then,  from  which  alone  in  the  absence  of  any  direct 
evidence  of  the  fact  we  can  make  any  presumption,  sliews  that 
these  rights  were  enjoyed  under  different  lords.  And  if  so,, 
there  can  be  no  doubt  that  a  man  may  have  two  distinct  sub- 
stantial grants  of  rights  of  common  over  different  wastes  from 
different  lords  in  respect  of  the  same  tenement.  It  may  be 
advantageous  to  him  to  change  his  pasture  from  time  to  time  for 
his  cattle  levant  and  couchant  u{)on  his  tenement ;  and  im- 
memorial usage  is  evidence  of  such  distinct  grants  :  for  I  lay 
no  stre>s  on  the  .-hurt  iriterval  of  using  the  Egioii  coniniuiis  after 
the  Ulverstone  inclosure  act,  p.ud  'jclbre  the  recent  inclosure. 
Ii  indeed  it  had  been  shewn  thai  the  riglit  over  both  conr.nons 
had  been  originally  granted  by  the  same  lord,  that  migiit  have 
been  a  reason  for  a  dit'erent  construction.  In  thi-^  ca.-e  there- 
fore the  allotment  which  the  plaintiff  reeeivcn!  under  the  first 
inclosure  act  was  only  a  sati;^f;ietion  for  his  right  of  common 
on  the  \vastes  thereby  directed  to  l)e  inelo:-ed ;  and  he  still 
retained  the  same  right  on  the  Eglon  connnons  belonging  to  a  [  492  ] 
diilerent  manor  Avhich  the  other  commoners  there   enjoyed. 

Vol.  Vli.  2  15  '    and 
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ami  is  therefore  entitled  to  a  proportionable  comj)ensaiion  with 
them. 

The  other  Judges  concurred :  and 

Law  a  EN  CE  J.  suggested  by  way  of  explanation  of  the  passage 
cited  from  the  notes  in  Fitzh.  Nai.  Brev.,  that  it  might  be 
taken  that  the  freeholder  claimed  common  appendant  in  three 
vills  mider  the  sane  lord  :  and  it  might  happen  that  other 
tenants  of  the  lord  had  only  common  in  one  of  the  vills  j  iu 
which  case  if  he  who  had  common  in  all  the  three  turned  on 
jail  his  cattle  in  one  of  them,  it  would  prejudice  those  whose 
right  of  common  was  confined  to  that  one,  and  they  might  sue 
out  their  writ  of  admeasurement  to  apportion  the  number  of 
his  commonable  cattle  in  that  one  vill. 

Postea  to  the  Plaintiff. 


[493] 


Trldciy, 
June  IStli. 


Stiles  against  Nokbs.  (o) 


It  is  libellous  ri^HE  Plaintiff,  an  attorney  of  this  court,  brought  his  action 
To'lilv  colour-  ^"  ^^^  ^""^^^  against  the  Defendant  for  a  libel,  and  declared 

etf  account  of  that  whereas  he  was  always  until  the  publishing  of  the  several 
Judicial  pro-  f,^j^g  scandalous,  and  malicious  libels  after  mentioned  rcinited 
mixed  wiili     to  be  a  person  of  good  name,  &c.  and  had  never  been  guilty 

tlie  party  s      j^^^.  hy^^\\  ^f.  suspected  of  perjurv  and  other  such  crime.  And 

own  ob^trva-  ^  '  i      .>      . 

tionsand         whereas  the  plaiiitiif  before  and  at  the  time  ot  the  publishing 

conclusions  of  the  said  libels  was,  and  still  is  one  of  the  clerks  of  a  certain 
upon  what       ^  ,-     r       •  o  •  i        i-.  £•    ii  ,-         . 

passed  in         Cotu't  or    Justice,    c:c.  viz.    the   Court    oi    Keijuests    tor   the 

court,  which  borough  of,  &c.  And  hath  during  that  tiii'.e  carried  on  the 
contained  an       ,>•       "       i  ,  r-         i      i     i        -^i    •    ^        -^  i  i      i 

in.sinuaiion     omce  and  employment  oi  such  clerk  with  integi'ity,  and  hath 

that  the 
plaintitV  had 

committed  perjury :  and  it  is  no  justification  to  such  insinuation  of  perjury  amiinst  the 
plairuift'  (who  had  sworn  to  an  assault  by  A.  B.  on  him)  that  it  did  appear  (wliich  was  the 
Jiuggc^lion  in  the  libel)  /;-,'■?«  lite  Icatimotiij  of  cvc/y  pir.wn  in  the  room,  &c.  exec  jit  tlit  pUuntiff, 
that  no  violence  had  been  used  by  A.  li.  &c. ;  for  noii  constat,  thereby  that  what  the  plain- 
tiff" swore  was  false.  Neither  is  it  sufficient  in  a  justification  to  such  a  libel,  where  the 
extraneous  matter  was  so  mingled  with  the  judicial  accounl  as  to  make  it  uncci  tain  whether 
it  could  be  separated,  to  justify  the  puljiication  by  general  reference  to  suvh  jxnl^  of  the 
si<j>p(iscJ  libel  (IS  purport  to  cotiti.iti  an  mroinit  of  the  trial,  Scc.  and  that  the  said  parts  contain 
a  just  and  faithful  account  of  the  trial,  S^c. 


((()  This  case  was  discussed  in  court  undrr  othcrnames. 


never 
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never  been  guilty  or  until  the  publisljing  the  said  libels  ever       180(7. 

been  suspected  to  have  been  guilty  of  ddinquency  in  his  said       ■ 

office  and  employment ;  &c.  Yet  the  defendant,  well  knowing  a"h^i 
the  premises,  but  maliciously  intending  to  injure  tlie  plaintiff  \okks. 
in  his  good  name,  &c.  and  in  his  said  office  and  employment. 
Sec.  and  to  cause  it  to  be  believed  that  the  plaintiff  was  guilty 
of  perjurj',  &c.  and  also  of  dcHnquency  in  his  said  office  and 
employment,  &c.  on,  &c.  at,  &c.  did  falsely  and  maliciously 
compose  and  publish  in  a  certain  newspaper  called,  &c.  a  cer- 
tain false,  scandalous,  and  malicious  libel  of  and  concerning  the 
plaintiff  in  his  aforesaid  office  and  employment  of  mch  clerk  to 
the  said  Court  of  Requests  as  aforesaid  ;  in  which  are  the  follow-  [  494  J 
ing  false,  scandalous,  and  malicious  M'ords :  "  Judicial  delin- 
"  quency,  (meaning  the  delinquency  of  the  plaintiff*  in  his  said 
*'  office  and  employment,  &c.) — Quarter  Sessions.  The  Kbig 
"  against  Slilcs,  (meaning  the  plaintiff).  There  are  few  things 
"  for  which  the  present  times  are  more  remarkably  pregnant, 
"  as  they  imdoubtedly  are  with  strange  events,  than  for  the 
"  number  of  prosecutions  which  have  recently  been  instituted 
"  against  ])crsons  sustaining  the  high  and  certainly  honourable 
"  character  of  Judges.  Both  the  old  and  the  new  world  have 
"  astonished    their  inhabitants  with    this  phcenomenon,    &c. 

"  Little  did  ice  apprehend  that  the  town  of would  add  to 

"  the  list  of  judicial  delinciueuts  ;  such  however  ha?  been  the 
"  case.  At  the  hite  sessions  for  this  borough  a  prosecution 
"  Avas  brought  forward  on  ff^ednet^dat/  last  against  Mr.  Stiles, 
'-  (the  plaintiff,)  a  AvoH-kuown  attorney  of  this  town,  and  chief 
^'justice  of  tlie  high  court  of  conscience  here,  (meaning  the 
"  plaintiff,  clerk  as  aforesaid  to  the  said  coui-t  of  recpiests,  kc.) 
"  tor  a  savage,  unprovoked,  and  1^-ntal  attaclc,  as  stated  by 
"  the  counsel,  on  A.  B.,  fkc.  In  the  opening  of  tiie  case  it 
"  was  stated,  and  afterw:ir(ls  clearly  estabii-hctl  by  evidence, 
"  that  the  said  Mr.  Sfilcs  (the  plaintilf)  did  wantoidy  aiifl  savage- 
"  ly  attack  J.  B.  at  an  arbitration,  cScc.  It  appeared  that 
'•  though  Mr.  Stiles  had  on  this,  as  v.-cli  j)cr]iap>  as  on  foi'mer 
*'  occasions,  most  to  say,  yet  he  had  not  the  best  of  the  ar- 
'•  gument,  and  fearing  that  he  woidd  be  professionallv  foiled, 
"  he  had  in-taut  and  insidi,)us  r;>course  to  hlov/s,  Miiich  Avcre 
"  administered  with  no  ordinary  violence  or  treachen-.  J.  B. 
-'^  being  inferior  in  corporeal  j)owers  urged  Mr. -5'^?7(w  to  desist; 

2  B  2         ^  ^^  at 
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1806,  "  at  the  same  time  declaring  that  upon  equal  terms  he  had  no 

StiTes  "  personal  *  fear  of  him,  but  that  he  felt  the  indignity  and  de- 

against  **  gradation  of  opposing  himself  in  such  a  low  and  biiital  man- 

NoKEs.  ((  ypj.   Qj.  indeed  in  any  manner  to  a  person  whom  he  would 

r  4Q'i  1 

*■  J    "  not  consider  either  from  his  education  or  habits  entitled  to  his 

"  respect,  or  worthy  of  his  notice."  (Here  followed  a  statement 
in  the  libel,  as  if  proved  by  C.  D.  a  witness  called  by  the  plain- 
tiff,   imputing  cowardice  to  the  plaintiff,   and   that  he,  the 
witness,  had  heard  E.  F.  make  mention  of  it.     On  which  the 
plaintiff  started  from  his  seat ;  and  then  the  libel  set  forth  a 
ludicrous  conversation  between  E.  F.  and  the  plaintiff,  ending 
with  a  suggestion  from  the  plaintiff  to  drop  further  mention  of 
the  matter;  on  which  the  hbel  went   on  to  state;)  "This 
"  suggestion  extorted  from  the  party  mentioned  a  look  of  con- 
"  tempt  which  ue  shall  leave  to  the  painters  to  describe,  &c. 
"  At  this  moment  Mr.  Stiles's  agitation  became  visible,  at  least 
"  we  thought  so ;  and  for  the  first  time  in  our  lives  we  saw  or 
"  suspected  a  suffusion.    xVpparently  aware  of  the  approaching 
"  issue  of  the  trial,  and  almost  on  the  instant  of  being  pronoun- 
"  ced  guilty  bya  jury  of  his  coiuitry,  he,  the  plaintiff,  bustled  out 
"  of  court,  reduced  to  a  condition  in  which  ordinary  meanness 
"  or  brutality  might  be  expected  to  excite  some  little  compas- 
"  sion.    The  plaintiff  was  pui'sued  out  of  court  by  the  hisses  of 
"  several  of  the  attending  spectators.     The  feelings  of  disgust 
"and  indignation  triumphed  over  .the  decorum  of  the  court, 
"  and  for  the  moment  even  '  order '  was  not  called.    It  is  pain- 
"  ful  to  record  any  thing  which  is  so  foul  and  brutal  as  to 
"  defile  the  character  of  human  nature,  but  ^ve  consider  the 
"  full-blown  honoui's  of  o!/r  hero  (meaning  the  plaii:uff)  ripe  for 
"  publication,   atul  to  Avithliold  such  an  examt)!e  woultl  be  a 
C  496  ]     "  sin  against  society.  Tliongh  it  ckarly  appeared /rofrj  thetcsfi- 
"  many  of  ever  i/  person  ihat  icas  i/i  the  room  wiiere  the  arbitration 
"  was  held,  except  Mr.  Stiles,   that  no  violence  was  used  by 
"  J.  B.,  yet,  reader,  hear  with  horror  !  a  violent  assault  was 
"  sworn  against  him  by  ^Iv.  Stl/cs,  and  a  bill  of  cour.-e   found 
"' by  the  grand  jury;  (thereby  meaning  and  insinuating  that 
"  the  plaintiff  had  been  guilty  of  perjiu'v  in  swearing  before 
"  the  s;.i;l  grand  jury  that  an  assault  had  been  committed  upon 
"  him,  tlie   plaintiff,  by  .-/.  B.,   and  that  a  bill  of  indictment 
"  was  foiuid  by  the  said  grand  jury  against  A.  B.  by  means  of 

"  the 
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"the  perjury' of  the  plaintiff.)     \Yhen  A.B.'s  trial  came  on       1806. 

"  no  witness  appeared  aijainst  him  ;  and  though  Mr.  Stiles  in      J""" 

"  his  exculpatory  address  to  the  jury  expressly  mentioned  and      fff;ainst 

*'  urged  with  marked  force  the  fact  of  a  bill  having  been  found      Nokes. 

"  against  A.  B.  for  a  violent  assault  upon  him  ;  yet  Mr.  Stiles's 

"  professional  associate  said,  that  it  was  not  his  (^S/i/e.^'s)  inten- 

"  tion  to  proceed  against  J.  B."    (Here  followed  the  irrevelant 

matter,  as  if  stated  by  J.  B.'s  counsel  tending  to  ridicule  the 

plaintiff:  concluding  that)  "  the  counsel  for  the  prosecution 

"  stated  that  an  assault  committed   under   circumstances    of 

''  great  provocation  should  be  considered  by  the  jury,  and  that 

"  the  infirmities  of  human  nature  were  not  to  be  confounded 

"  with  the  gross  and  senseless  ferocity  of  a  brute.     The  coun- 

"  sel  with  great  humanity  seemed   willing   to    acknowledge 

"Mr.  Stiles's  insanity;  but  the  jury,  having  their  attention 

"  directed  probably  to  some  other  than   the  lunatic  asylum, 

"  instantly  pronounced  him  (the  plaintiff)  guilty,  to  the  great 

"  satisfaction  of  a  crowded  court.    The  BilUngiigate  language 

"  that  was  used  wo  have  omitted,  unM'llling  to  stain  oiu-  columns 

"  with    such    pollution.       Besides,    it    could    be    no    novelty 

"  to  a  great   majority  of  our  numerous   readers    who   have    [  49/"  ] 

"  themselves    often    heard    the    accomplished     and    erudite 

"  Mr.  Sliles  with  astonishment,  if  not  delight  or  admiration." 

The  second  count  was  for  printing  and  j)nblishing  the  same 

libel.      And    there   were    two   other  counts  stating  the  libel 

generally. 

Pleas.     l.Tlie  general  issue.     2.  A  justification  as  to  the 
printing  and  publishing  the  several  supposed  libels;  for  that  at 

the  general  (piartcr  sessions  in  and  for  the  borough  of 

next  before  the  publishing,  &c.  to  wit,  on,  &c.  a  prosecution 
was  brouglit  forward  against  the  plaintiff  tor  an  assault  upon 
the  said  J.  B.,  and  that  the  said  assault  was  stated  by  the 
counsel  for  A.  B.  to  have  been  a  savage,  unprovoked,  and 
brutal  attack  iij)on  A.  B. ;  and  that  in  the  (jjiening  the  case  it 
was  stated,  and  afterwards  clearly  and  fully  established  by  evi- 
dence, that  the  plaintitl'  did  wantonly  and  savagely  attack  A.  B. 
at  an  arbitration.  And  it  appeared  that  the  plaintift'  at  the 
said  arbitration,  in  disputing  professionally  as  an  attornev,  had 
reconrse  to  blows,  which  were  administered  with  no  ordinarv 
violence  or  treachery.     That  A,  B.  being  inferior  in  personal 

strength 
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IB06.       stiicngth  to  the  plaintiff  ui-ged  him  to  desist,  and  at  the  sanie 
jTj^^      tinie  made  such  dechirations  iis  in  the  supposed  libels  are  in  that 
ttgMHU      behalf  set  forth.   That  in  the  course  of  the  trial  of  the  plaintiff 
XejCEs      fQj.  jjjg  g^j  assault  one  C.  2>.  was  produced  as  a  witness  on  be- 
half of  the  plaintiff;  and  that  C.  D.  then  and  there  proved  that 
tlie  plaintiff  had  been  repeatetUy  called  and  always  considered 
a  coward,  and  that  he  had  heard  E.  F.  make  mention  of  his 
cowardice  ;  and  that  such  words  and  conversation  as  are  in  the 
supposed  libels  in  this  behalf  mentioned  did  thereupon  take 
place  between  the  plaintiff  and  E.  F.    And  that  the  plaintiff 
did  almost  on  the  instant  of  being  pronounced  guilty  by  the 
498  1    jury  go  out  of  court,  and  was  pursued  by  the  hisses  of  several 
of  the  attending  spectators,  who  were  not  for  the  moment  called 
to  order  by  the  Court.     And  that  tlwugh  it  dearly  appeared  by 
the  testimony  of  every  person  in  the  room  where  the  arbitration 
was  held,  except  the  plaintiff ,  that  no  violence  was  used  by-<^.  B. 
nevertheless  it  appeared  that  a  violent  assault  had  been  sworn 
against  A,  B.  by  the  plaintiff,  and  that  a  bill  of  indictment  had 
been  found  by  the  grand  jury  upon  the  evidence  of  the  plaintiff 
at  the  preceding  sessions  for  an  assault  upon  the  plaintiff.  That 
when  the  trial  o{  A.  B.  came  on,  no  witness  appeared  against 
liim  :  and  although  the  plaintiff  in  his  exculpatory  address  to 
the  jury  exjn'ipssiy  mentioned  and  urged  the  fact  of  a  bill  having 
been  found  against  A.  B.  for  a  violent  assault  upon  him,  the 
plaintiff,  yet  the  counsel  of  the  plaintiff,  in  the  supposed  libel 
called  his  professional  associate,  said  it  was  not  the  intention  of 
the  plaintiff  to  proceed  against  A.  B.     (Here  folloAved  the  rest 
of  the  statement  of  the  counsel  omitted  in  setting  forth  the 
libel.)     And  that  i-J.  i*"  in  the  supposed  libels  mentioned  as 
counsel  for  the  prosecution  <lid  then  and  there  make  such  state- 
ment and  observations  as  are  in  the  sujjposed  libels  in  that 
behalf  mentioned.     That  the  jury  who  tried  the  plaintiff  did 
pronounce  him  guilty  of  the  assault  upon  A.  B.  in  maimer,  &c. 
mentioned.     Ajid  that  the  supposed  libels  do  co)itain  a  just  and 
faithful  account  of  the  trial  of  the  plaint iff\for  the  said  assault,  and 
of  the  proceedings  tliereupon  :  Wherefore  the  defendant  did  print 
and  publish  them,  as  he  lawfully  might,  for  the  cause  aforesaid. 
i3(lly.  As  to  the  printing  and  publishing  such  parts  of  the  said 
.several  supposed  libels  as  purjxirt  to  contain  an  account  or  statement 
of  the  trial  of  the  plaintiff  at  the  borough  sessions,  &c.  aforesaid, 

for 
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for  an  assault  upon  A.  B. ;  of  the  Iria/  of  A.  B.  at  tlie  same  scs-       1806. 

sions  for  an  aa^ault  upon  the  plaintiff;  and  of  the  *  facts,  cir-        

cumstances,  and  statements  which  occurred  and  were  made      „<'uimt 
respectively  upon  the  said  trials,  the  defendant  justified;  be-      Nokf.s.' 
cause  before  the  printinj^  and  publishing,  &c.  viz.  on,  &c.  at  *  [  499  } 
the  general  qa  rter  sessions,  &c.  the  plaintiff  was  tried  and  found 
guilty  upon  a  certain  indictment  then  dej)en<ling  in  the  said 
court,  of  an  assault  upon  A.  B. ;  and  A.  B.  was  tried  and  ac- 
quitted upon  a  certain  indictment  therein  also  depending  against 
him  for  an  assault  upon  the  plaintiff;  and  that  the  said  parts  of 
the  said  several  supposed  libels  in  the  introductory  part  of  this 
plea  mentioned  contain  ajust  and  faithful  account  of  the  said  last 
mentioned  trials,  and  of  tlic  facts,  circumstances,  and  state- 
ments which  respectively  occurred,  took  place,  and  were  made 
tliereupon :  wherefore  tlie  defendant  printed  and  published  the 
said  parts,  &c.  as  he  lawfully  might  for  the  cause  aforesaid, 
&c.     And  4thly,  as  to  the  ])rinting  and  publishing  such  parts 
of  the  supposed  libels  as  relate  to  the  finding  of  a  hill  hy  the 
grand  jury  against  A.  B.  for  an  assault  upon  the  j)laintiff  upon 
the   oath   of    the  plaintiff;    the   defendant  justified,    for   that 
before  the  printing  and  {)ublishing,  &c.  to  wit,  on,  &c.  at,  &c. 
the  plaintiff  was  tried  at  the  general  quarter  sessions,  &c.upon 
an  indictment  therein  depending  against  him  for  an  assault  upon 
A.  B.  at  a  certain  arbitration,  &:c.    And  although  at  such  trial 
\t  c\qcI\'\\  ap])eared  from  the  testimoni/  of  every  person  that  was  in 
the  room  where  the  arbitration  icas  held,  except  the  plaintiff,  that 
no  violence  was  used  by  A.  B. ;  yet  true  it  is  that  a  violent 
assault  had  been  sworn  against  A,  B.  by  the  j)laintilf  before  a 
grand  jury  at  the  preceding  quarter  sessions,   &c. ;  and  that  a 
bill  of  indictment  had  been  in  consequence  thereof  found  by 
the  said   grand   jury  against  A.B.  for   an    assaidt  \qion  the 
plaintifl",  as  in  the  siq)i)ose(l  libel  is  mentioned,  \yhercfore,  &c.     [  500  ] 

The  replication  joined  is.-^ue  on  the  1st  plea,  and  demurred 
to  the  other  [)leas  :  stating  for  special  causes  of  demurrer  to  the 
.3d  plea,  that  it  does  not  appear  l>y  the  introthiction  to  that 
plea  what  it  means  to  justify  :  that  if  it  go  to  the  printing  and 
publishing  of  the  whole  of  the  libels  mentioned  in  the  declara- 
tion, the  plea  is  altogether  bad  and  defective  :  and  that  if  it 
only  go  to  part  of  the  libels,  it  is  not  expressed  with  sullicient 
certainty  what  par'.s  the  defendant  means  to  justify :  and  that 

it 
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1806.       it  is  impossible  to  separate  the  several  parts  of  the  libel  in  man- 

S^jLEs      "*^**  ^"^  ^'^^'"  ^^  5s  attempted  to  be  done  by  that  plea:  and  that 

against      it  is  impossible  to  take  any  precise  or  certain  issue  thereon. 

ORES.      ^j|  ^Qj.  special  causes  of  demurrei-  to  the  4th  plea,  that  it  does 

not  express  with  any  degree  of  certainty  the  parts  of  the  libels 

which  the  defendant  means  to  jnstify  ;  and  that  it  is  impossible 

to  separate  the  several  parts  of  the  libels  in  manner  and  form 

as  attempted  by  that  plea ;  and  impossible  to  take  any  precise 

or  certain  issue  thereon,  &c.     Joinders  in  demurrrer. 

Js.  Clarke  in  support  of  the  demurrers.  This  justification 
cannot  be  supj)orted  within  the  principle  of  the  cases  which 
legalize  true  reports  of  judicial  proceedings;  (a)  for  here  extra- 
neous matter  is  introduced,  and  the  Avhole  account  is  coloured 
by  the  passions  and  malice  of  the  writer.  The  first  coimt 
charges  a  libel  to  have  been  written  of  the  plaintiff  in  his 
character  of  clerk  of  the  Court  of  Requests,  &c. ;  and  yet  the 
[  501  ]  justification  contains  nothing  touching  that  character:  it  im- 
putes no  judicial  delinquency  to  the  plaintiff,  but  merely  states  an 
account  of  an  assault  by  one  individual  upon  another :  there 
could  therefore  be  no  ground  for  the  writer  of  the  pretended 
report  to  introduce  the  plaintiff  in  that  character;  and  conse- 
quently, the  justification,  not  answering  that  part  of  the  charge, 
is  bad.  It  is  also  alleged  that  the  libel  was  written  in  order  to 
cause  it  to  be  suspected  and  believed  that  the  plaintiff  was  guilty 
of  perjury;  the  only  justification  of  which  is,  that  "  it  appeared 
by  the  testimony  of  every  person  in  the  room,  &c.  (not  stating 
to  whom  it  appeared)  that  a  violent  assault  had  been  sworn," 
&c.  The  writer  states  his  own  conclusion  from  the  facts, 
instead  of  stating  what  the  wi'aicsses  swore,  and  leaving  the 
reader  to  draw  his  conclusion  ;  though  even  if  he  had  stated 
the  whole  of  what  had  been  sworn,  it  would  at  most  oidy  have 
amounted  to  a  case  of  contradictory  testimony,  and  would  not 
have  justified  him  in  imputing  perjury  to  the  i)laintiff :  and  it 
is  no  justification  even  to  shew  that  one  was  fomid  j)eijured  by 
a  verdict  unless  followed  \\p  by  judgment:  (/>)  but  here  there 
was  no  verdict  even  to  justify  the  defendant.  The  whole  state- 
ment is  highly  wrought  up  and  coloured  by  the  defendant,  and 


(«)  Vidr  Tirx  v.  Wri^'/it,  »  Tom  Rrp  2'K>.  ;in(l  thr>  ca-cs  there  cited. 
{b)Jacubsv.  Soir^nle,  1  Brinviil.  11.  'i  Bionnl.  VZ'l. 

she^^'s 
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shews  upon  the  very  face  of  it  that  it  was  not  intended  as  a  fair       1806. 
and  impartial  account  of  a  judicial  proceeding,  but  must  be  con-      „ 
sidered  as  a  composition  of  his  own.     It  is  intituled  "  Judicial      against 
Delinquency,"  and  is  prefaced  by  general  observations  on  that      Nokes. 
head,  in  which  as  well  as  in  subsequent  parts  the  writer  uses 
the  word  we,  as  speaking  in  his  own  person  to  the  public.     In 
one  place  he  describes  the  plaintiff  as  our  hero :  and  throughout 
the  account  of  what  is  stated  to  have  passed  in  court  is  mixed 
up  with  matters  of  description  and  observation  of  the  writer, 
which  from  the  nature  of  them  could  form  no  part  of  a  judicial     [  502  ] 
proceeding.     As  to  the  ground  of  special  demurrer  to  the  two 
last  pleas,  he  argued  tbat  no  issue  could  be  taken  upon  those 
pleas;  for  as  to  the  third,  it  professed  to  be  a  justification  of 
parts  only  of  the  libel,  without  setting  forth  what  parts:  and 
it  is  not  enough  to  refer  generally  "  to  such  parts  as  purport 
to  contain  an  account  of  the  trial,"  &c. ;  because  if  the  de- 
fendant meant  to  justify  parts  only,  he  should  have  stated  those 
parts  in  his  ])lea,  and  cannot  throw  upon  the  plaintiff  the  bur- 
den of  selecting  them,  which  he  cannot  do  with  certainty.  And 
the  same  observations  apply  to  the  4th  plea.     The  Court  then 
desired  to  hear 

SGarlett  contra.  Upon  the  whole  of  the  pleadings  there  is 
no  uncertainty.  For,  first,  the  plea  of  the  general  issue  goes  to 
the  whole  libel,  and  so  does  the  first  justification ;  and  the  other 
justifications  apply  to  particular  j)arts.  The  first  justification 
states  what  did  actually  pass  in  court  on  the  trials  :  and  if,  ac- 
cording to  the  doctrine  laid  down  in  the  case  of  Astley  v. 
Young,  (a)  and  in  Rex  v.  IVrighf,  (b)  and  in  other  cases  there 
cited,  it  is  no  libel  to  ])nblish  a  true  representation  of  proceed- 
ings in  courts  of  justice,  the  Court  u])on  comparing  the  facts 
stated  in  the  first  justification,  which  stand  admitted  by  the 
demurrer,  with  the  alleged  libel  set  forth  in  the  declaration, 
will  be  able  to  decide  whether  the  justification  cover  the  whole. 
But  at  any  rate,  the  other  justifications,  being  confined  to  such 
parts  of  the  libels  as  the  Court  shall  in  their  judgment  deter- 
mine to  relate  to  the  judicial  proceedings  therein  referred  to, 
will  be  good  for  so  much :  and  the  defence  of  the  rest  of  the 
libel  will  stand  upon  the  general  issue.    It  is  sufficient  that  the     [  503  ] 

(«)  2  Buir.  807.  (/.)  8  Tcnii  Rep.  2P3. 

defendant 
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J806.       defendant  justifies  all  the  fac/s  alleged  in  the  libel :  and  as  to 
StIles      ^^^^  application  of  them  to  the  plaintifl^in  a  judicial  or  any  other 
agiuiist      character,  it  is  immaterial,  provided  the  publication  of  such 
NoKEs.     facts,  as  occur  in  a  judicial  proceeding,  be  justifiable..    But 
Judicial  Delinquenci/  does  not  necessarily  mean  misconduct  in 
the  character  of  a  Judge,  which  character  is  not  filled  by  the 
plaintiff,  but  was  merely  stated  to  call  the  attention  of  the  pub- 
lic to  tlie  situation  which  the  plaintiff  held  as  clerk  of  the  Court 
of  Requests.    Whether  or  not  the  defendant  meant  to  publish 
a  true  and  fair  account  of  the  proceedings  in  a  court  of  justice, 
or  only  intended  that  as  a  vehicle  for  conveying  malicious  and 
libellous  insinuations  against  the  plaintiff  by  mixing  them  with 
the  other,  is  properly  a  question  for  the  jury,  and  might  have 
been  tried  upon  the  common  replication  that  he  published  the 
libel  of  his  own  wrong,  and  without  the  cause  by  him  alleged. 
[Lord  J^UenboroHgJi  and  Grose  J.  here  observed,  that  it  must  not 
be  taken  for  granted  that  the  publication  of  every  matter  which 
])asses  in  a  court  of  justice,  however  truly  represented,  is,  under 
all  circumstances,  and  with  whatever  motive  published,  justi- 
fiable; but  that  doctrine  must  be  taken  mth  grains  of  allowance. 
It  often  happens,  said  Lord  Eilenhorough,  that  circumstances 
necessary  for  the  sake  of  j)ublic  justice  to  be  disclosed  by  a  wit- 
ness in  a  judicial  inquiry  are  very  distressing  to  the  feelings  of 
individuals  on  whom  they  reflect :  and  if  such  circumstances 
were  afterwards  wantonly  j)ublislie(l,  I  should  hesitate  to  say 
that  such  unnecessary  publication  was  not  libellous,  merely  be- 
cause the  matter  had  been  given  iuevidencein  a  court  of  justice.] 
That  would  be  a  question  for  the  jury,  whether  such  a  selection 
[  504  ]     had  been  made  and  published  with  a  malicious  intent,  and  not 
with  a  view  to  give  a  bona  fide  representation  of  the  proceed- 
ings of  the  Court.   But  it  was  expi'essly  ruled  in  Cany  v.  TVal- 
ter,  (a)  that  the  publishing  a  true  account  of  the  proceedings  of 
a  court  of  justice,  however  injurious  to  the  character  of  an  in- 
dividual, is  not  libellous.    [Lord  Ellenborough  C.  J.     The  case 
of  Curry  v.  Walter  only  shews  that  a  fair,  plain,  unvarnished 
account  of  proceedings  in  a  court  of  justice  is  not  a  libel;  but 
not  that  a  highly  coloured  picture,  mixed  up  with  insinuations 
of  perjury,  is  not  a  libel.     What  do  you  say  to  the  objection 
that  you  have  not  answered  the  insinuation  of  perjury?]     The 

{a)    1  Bos.  &   Full.  b'lb. 

libel 
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libel  docs  not  profess  to  state  the  fact  that  no  violence  was  used       IfiOO. 

to  the  plaiutitT  by  A.  B.;  but  only  to  represent  what  passed  ou 

.  ,  Stilf.s 

the  trials.  ugaiiist 

[Lord  Ellenhorough  C.  J.  Thoufi^h  the  fact  be  not  in  terms  Nokes. 
denied,  yet  the  whole  turn  of  expression  is  to  insinuate  that  the 
plaintiff  swore  falsely;  for  which  you  offer  no  adequate  justifi- 
cation. It  might  have  appeared  hy  the  testimony  of  every  witness 
in  the  room  that  no  violence  was  offered  by  A.  B. :  and  yet  the 
plaintiff  mig^ht  not  be  guilty  of  perjury  in  what  he  swore. 
Grose  J.  You  affect  to  justify  an  imputation  of  pcrjurj^,  and 
do  not.  Lawrence  J.  The  facts  stated  are  consistent  with  the 
plaintiff's  nothaviui^  committed  perjury,  but  are  no  justification 
of  the  charge  insinuated  in  the  libel  that  he  did  commit  per- 
jury. If  the  publication  had  only  stated  a  fair  account  of  the 
proceedings  in  court  without  any  comments,  the  argument 
might  have  been  well  founded  :  but  the  writer  has  introduced 
his  own  comments,  in  which  he  directly  insinuates  the  com- 
mission of  perjury  by  the  plaintiff.  Le  Blanc  J.  The  defend-  [  505  ] 
ant  can  only  justify  by  facts  and  allegations,  which,  if  true, 
will  necessarily  acquit  him  of  having  falsely  inferred  the  com- 
mission of  perjury  by  the  plaintiff.  In  an  indictment  for  per- 
jury the  prosecutor  duos  not  content  himself  with  stating  certain 
facts,  from  whence  it  is  to  be  inferred  that  what  the  defendant 
had  before  sworn  v,as  false,  but  he  goes  on  to  say,  civd  so  the 
defendant  eonunlttcd  peijm'y,  &c. ;  which  is  a  direct  allega- 
tion of  the  offence.  So  in  a  justification  of  a  libel  imjjuting 
])erjury,  it  is  no  answer  to  shew  that  ten  [)ersons  swore  one 
Avay,  and  that  one  person  swore  the  contrary  way,  \\ithout 
some  allegation  of  the  falsity  of  the  fact  sworn  to  by  the  latter.] 

Scarlett  then  attempted  to  suj)port  the  two  last  special  pleas 
by  saying,  that  if  the  Court  upon  the  first  special  justification 
saw  sufficient  ground  to  sever  such  parts  of  the  libel  as  contained 
an  account  of  tlie  trials  from  the  rest,  which  was  only  the 
comment  of  the  writer,  the  uncertainty  objected  to  by  the 
plaintiff's  counsel  as  an  argument  against  these  pleas  was  at  an 
end.  And  according  to  Daf/isnn,  '.VS.  A\here  a  i)lea  refers  to  a 
thing  which  shews  the  certainty,  it  need  not  be  particularly  al- 
leged :  as  if  it  refer  to  any  matter  \vhich  aj)pears  by  the  record. 
And  no  difficulty  could  have  arisen  from  taking  issue  and  going 
to  trial  on  these  pleas,  because  the  Judge  who  presided  would 

instruct 
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1806.       instruct  the  jury  as  to  those  parts  of  the  libel  which  were  jus 
g^j^^g      tified,  and  those  which  were  not  j  and  they  would  be  told  to 
against      Consider  the  facts  justified  as  tme,  but  to  consider  also  what  use 
NoKEs.      jjyj  \jQQn  made  of  those  facts  in  tlje  extraneous  matter  added, 
and  which  was  not  justified  ;  which  would  lessen  the  damages 
so  much.     When  called  upon,  however,  by  the  Court  to  sepa- 
rate the  parts  of  the  libel  which  he  meant  to  justify,  he  did  not 
[  506  ]     succeed  in  the  attempt  throughout  to  the  satisfaction  of  the 
Court.     On  which 

Lord  Ellenborough  C.  J.  said,  the  account  of  the  pro- 
ceedings in  court  is  so  interwoven  with  the  comments  that  we 
cannot  with  certainty  separate  them  throughout,  although  we 
can  see  plainly  enough  that  certain  parts  are' an  overcharged 
account  of  the  judicial  proceedings.  The  Court  cannot  de- 
compose this  mass  :  but  the  party  who  requires  the  separation 
to  be  made  for  his  own  defence  ought  to  have  taken  upon  him- 
self the  burden  of  doing  it,  in  order  that  the  Court  might  see 
with  certainty  what  parts  he  meant  to  justify.  I  should  have 
great  difficulty  in  saying  what  parts  purport  to  contain  an  ac- 
count of  the  trial,  and  what  parts  are  libellous.  If  they  cannot 
be  separated  by  the  industry  of  the  pleader,  how  can  they  be  so 
by  general  reference.  If  they  can  be  so  separated,  they  ought 
to  have  been. 

Grose  J.  of  the  same  opinion. 

Lawrence  J.  A  general  reference  to  former  parts  of  the 
record  may  be  sufficient  in  pleading,  without  repeating  the 
whole  of  such  parts,  where  it  is  a  reference  to  something  cer- 
tain :  but  the  reference  here  is  to  ])arts,  which  so  far  from 
being  certain  cannot  even  now  be  distinctly  pointed  out.  The 
title  at  the  beginning  professes  to  be  the  account  of  the  M'hole 
trial ;  but  there  are  parts  which  manifestly  could  have  no  place 
in  a  judicial  proceeding.  Then  ought  the  difficulty  of  making 
the  separation,  which  cannot  now  be  satisfactorily  solved,  to  be 
thrown  upon  the  Court  and  jury  at  Nisi  Prius  ? 
[  50/  ]  Le  Blanc.  A  plea  of  justification  may  be  good  M'ith  a 
general  reference  to  certain  parts  of  the  libel  set  forth  in  the 
declaration,  if  the  Court  can  see  with  certainty  what  j)arts  are 
referred  to ;  as  if  the  reference  be  to  so  much  of  the  libel  as 
imputes  to  the  plaintiff  such  a  crime,  (e.  g.  perjury)  that  would 
be  sufficient  without  repeating  all  those  parts  again,  which  would 

lead 
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lead  to  prolixity  of  pleading,  and  ought  to  be  avoided.     But       1806. 

here  the  reference  is  to  nothing  which  can  with  certainty  be       "" — 
.        ,       .  Stiles 

pointed  out.  against 

The  defendant's  counsel  then  prayed  leave  to  amend,  which      Nokes. 
was  denied  per  totam  Curiam  ;  the  Lord  Chief  Justice  saying, 
that  the  Court  would  not  assist  a  person  who,  under  pretence 
of  publishing  the  proceedings  of  courts  of  justice,  published 
only  libels  which  he  could  not  afterwards  justify. 

Judgment  for  the  Plaintiff 
on  the  Demurrer. 


Sir  HfiXRy  Strachey  Bart,  and  Giles  against  Turley,  Burt,  J^^f^L-L 

and  Others. 

THIS  was  an  action  of  debt,  in  which  the  Plaintiffs  declared  where  two 
that  the  Defendants  were  indebted  to  them  in  13/.  2s.  6d.  ^^''^^'^^P^^'" 
by  virtue  of  the  stat.  28  Geo.  3.  c.  52.  intitled  *  An  act  for  the  by  different 

further  regulation  of  the  trials  of  controverted  elections  or  re-  persons,  were 

r  ,  .  ,.  1  •   1       1        1       presented  to 

turns  or  members  to  serve  m  parhament^  to  wlucli  ttie  tie- the  House  of 

fcndants  pleaded  nil  debent.     There  was  a  similar  action  by  Commons 
the  same  [)laintiffs  for  the  like  sum  against  Frost,  with  the  like  ^{{^^-^  ^f  mem- 
plea  J  and  a  third  similar  action  by  the  plaintiffs  against  Frost  l^ers  to  serve 
and  Turley,  and  the  other  defendants  named  in  the  first  action  n" en tVor" J'a.?^ 
for  C79/.  19*".  10(i.,  with  the  like  i)lea.     These  actions  w-ere  Grinstcau, 

tried  before  Lord  Ellenborous^li  C.  J.  at  the  sittings  at  fVest-  ^^'""'^  P*^^'' 

*  ~  tions  were 

minster  after  Michaelmas  term  1805,  when  a  verdict  was  given  rcftrrctl  to 

for  the  plaintiffd  in  each  cause  for  the  respective  sum^  therein  ['"^^^^^^^  '^e- 
^  _  _    _  _      ^  ,  _        lect  comnut- 

demandcd,  subject  to  the  opinion  of  this  Court  on  the  following  tee  I'or  trial, 

^„  ,,  wh(j  reporteti 

them  boih  to 

he  tVivoluiis 

and  vexations,  th,e  costs  cannot  he  taxed  /o;/;/';/ under  the  sta!.  Q?,  Geo.  3.  c.  j'2.;  and  tliere- 

I'orc  the  Speaker  having  tirst  certified  a  joint  taxaiion  of  co:-t-  fur  a  certain  sum  a::ainst  ail 

the  petitioners,  and  having  afterwards  by  an  amended  certificate  apportioned  how  much 

of  the  first    mentioned   sum   taxed   was   incurri.d    by  llie   sittir.g   members    in   oppG^ing 

the   two  petitions  joint lii,    and   how   nnicli   was   so   incurred   by  tb.em  in  oppu-ing  each 

titpardic/i/,  the  plaintiffs,  by  the  advice  of  llie  Court,  submitted  to  enter  nonsuits  a-^  well 

in  tv,o  several  actions  prosecuted  against  the  respective  petitioners  for  the  >eparate  cnsts 

certified  against  each,  as  also  in  a  joint  action  against  all  to  recover  the  taxation  certified 

ai^ainst  them  ■Aijointli/. 

*[  508   1 
At 
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1806.  At  the  last  g^eneral  election  Sir  Henry  Sfrachey,  Mr.  GiteSj 

^  and  Mr.  Frost,  were  candidates  for  the  bonoiiffh  of  East  Grin- 

Bart,       stead  in  Sussex,  and  the  two  former  were  returned  duly  elected. 

and  Another  Qj^  jj^^  29th  of  November  1802  a  petition  was  presented  to  the 
a<s(intst  .  i,Ti*^Ti  ji 

TiTKLiiY  House  of  Commons  signed  by  Mr.  Fi'ost  alone,  and  not  by  any 
and  Others.  Qf  x\\e  other  defendants ;  complaining"  of  that  election  and  re- 
turn; which  petition  stated,  that  at  the  last  election  for  the 
borough  of  East  Grinstead  &c.  on  tlic  /th  of  July  last,  the 
petitioner,  Sir  //.  Strachey,  and  Mr.  Giles,  were  candidates  to 
represent  the  same  in  parliament.  That  the  right  of  voting  is  in 
the  inhabitants  paying  scot  and  lot,  and  the  freeholders  of  the 
borough.  That  G.  B.  the  bailiff  acted  as  returning  officer  for 
the  town  and  borough  aforesaid  with  gross  partiality,  &c. 
That  a  considerable  shew  of  hands  appeared  in  favour  of  the 
petitioner;  yet  that  G.  B.  declared  the  shew  of  hands  to  have 
been  in  favour  of  Sir  H.  S.  and  Mr.  Giles  ;  and  on  a  poll  being 
demanded,  &c.  and  taken  before  the  said  bailiff,  a  majoriti/  of 
legal  votes  was  polled  for,  or  te7idered,  in  favour  of  the  petitioner, 
[  509  ]  over  the  said  Sir  H.  S.  and  Mr.  G.,  and  the  petitioner  was  duly 
elected  and  ought  to  have  been  returned  one  of  the  burgesses, 
&c. ;  but  that  the  baihff  admitted  several  illegal  votes  in  fa- 
voin*  of  Sir  H.  S.  and  Mr.  G.,  and  rejected  many  legal  votes 
tendered  in  favour  of  the  petitioner;  and  returned  Sir  if.  S. 
and  Mr.  G.  as  duly  elected,  &c.  And  after  alleging  corrupt 
practices  against  the  sitting  members,  it  concluded  with  praying 
that  the  House  would  take  the  premises  into  consideration,  and 
grant  him  relief,  Ike.  And  Mr.  Frost  entered  into  a  recogni- 
sance to  the  king  in  200/.  M'ith  two  sureties  in  100/.  each,  to 
appenr  before  tlie  House  of  Commons  at  the  time  fixed  by  the 
House  for  taking  his  petititm  into  consideration ;  and  also  to 
appear  before  any  select  con)mittee  appointed  for  the  ti'ial  of 
tlie  same,  &c.  The  House  of  Commons  ordered  this  petition 
to  be  taken  into  consideration  upon  the  8th  o\'  February.  On 
the  1st  of  Di'ci'mbcr  1802  a  petition  was  j)resente(l  to  the  House, 
signed  !)y  J.  Bmt,  J.  Tu.rlci/,  and  the  otiier  defendants  in  the 
first  action,  and  several  others,  stating  in  like  manner  the  con- 
■^titutio!!  of  the  ])or()ugh  and  right  of  voting  therein,  and  al- 
leging partiality,  he.  in  the  returning  ofhcer;  and  that  lie  per - 
miffed  want/  persons  to  vote  who  had  no  right,  and  rejected  the  votes 
of  tlie  petitioners  and  others  icJio  were  duly  qualified  to  vote,  &c.; 

and 


IN  THE  Forty-sixth  Year  of  GEORGE  III.  50d 

and  praying  relief  in  the  premises.  And  J.  Burt  (one  of  the  1806. 
defendant;)  entered  into  such  recognizance  for  the  trial  of  the 
same  petition  as  is  by  law  reqiured,  in  2Wl.,  Avith  two  sureties  Bart, 
in  100/.  each.  Mr.  Frost  did  not  sign  this  petition.  The  House  a"^  Another 
of  Commons  ordered  this  petition  to  be  taken  into  consideration  TriRi.KY 
at  the  same  time  vcith  the  petition  of  Mr.  Frost :  and  the  select  «"<*  Others, 
committee  was  duly  ballotted  and  appointed  on  the  17th  of 
March  1803  for  trying  and  determining  tlie  merits  of  both  pe- 
titions. On  the  4th  of  April  1803  the  chairman  of  tl\e  com-  [  510  ] 
niittee  reported  to  the  House  that  the  ?aid  committee  had  de- 
termined, that  Sir  H.  S.  Bart,  and  D.  Giles  Esq.  w^ere  duly 
elected  burgesses  to  serve  for  the  said  borough ;  and  that  the 
petition  of  Mr.  Frost,  and  the  other  petition  of  J.  Tiirlet/, 
J.  Burt,  Sec.  were  frivolous  and  vexatious.  These  determinations 
were  entered  on  the  journals  of  the  House,  and  an  examined 
copy  of  such  entry  was  produced  in  evidence.  On  the  15th  of 
June  1804  the  speaker  signed  the  following  certificate,  which 
was  produced  in  evidence :  "  Whereas  N.  Smith  Esq.  one  of 
the  Masters  of  the  High  Court  of  Chancery,  and  J.  H.  Lei/  Esq. 
Clerk  i\ssistant  of  the  House  of  Commons,  who  Avcre  duly  au- 
thorised and  directed  by  nie  according  to  the  stat.  28  Geo.  3. 
iutitled,  &c.  to  examine  and  tax  the  costs  and  expencfs  of  Sir 
H.  S.  Bart,  and  D.  Giles,  Esq.  incurred  by  them  in  opposing  the 
petition  of  J.  Frost  Esq.  and  also  in  opposing  the  petition  of 
several  persons  in  beiialf  of  themselves  and  others,  electors 
of  East  Griiistead,  &c.  presented  to  the  lionse  of  Commons, 
complaining  of  an  undue  election  and  rctiirn  of  them  the 
said  Sir  H.  S.  Bart,  and  D.  Giles  Esq.  as  burgesses,  &c.  have 
reported  to  me  the  amount  of  such  costs  and  expences:  Now  I 
do  hereby  certify  that  the  said  costs  and  expences  allowed  in 
tlie  said  report  amoiuU  to  7^'^''-  3^-.  \0d."  (Dr.ted)  15th  of 
Jiaie  1804,  (and  signed)  Cha.  Abbott,  Spcalcer.  A  copy  of  this 
ceriificate  was  served  uj)on  the  defendant  Frosi,  and  payment 
of  the  costs  therein  certified  to  be  dne  was  densanded  of  and 
refused  by  him.  On  the  /th  of  J/fl//  1805  the  plaintitis  made 
a  further  application  to  the  Speaker  to  ascertain  how  much  of 
the  costs  and  expences  allowed  in  the  certificate  amounting  to 
706'.  ','s.  \0d.  was  incurred  by  the  i)lainLiifs  in  (y])posing  the 
said  two  peti:io:.s  iis  there  were  /oi;<f/i/ prosecuted;  and  how  [511  ] 
much  thereof  was  incurred  by  them  in  opposing  each  of  the 
said  petitions  •s'qjorai'e///  prosecuted;  Avho  tliereupou  granted  the 

followinir 
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1806.       following   certificate,    which   was    produced   in  evidence. — 

„  **  Whereas  N.  Smith  Esq.  one  of  the  Masters,  &c.  and  J.  H. 

Strachey  *  ' 

Bart.  Ley  Esq.  Assistant,  &c.  who  were  duly  authorised  and  directed 
and  Another  ^y  ,ne,  according  to  the  stat.  28  G.  3.  intitled,  &c.  to  examine 
TuRLEY  and  ascertain  how  much  ot  the  costs  and  expences  allowed  by 
and  Others,  them  in  their  report  to  me,  dated  the  12th  of  June  last,  was 
incurred  by  Sir  H.  S.  Bt.  and  D.  G.  Esq.  or  either  of  them,  in 
opposing  the  petition  of  J.  JFrost  Esq.  and  also  the  petition  of 
several  persons  whose  names  were  thereunto  subscribed  on  be- 
half of  themselves  and  others  the  electors  of  the  borough  of 
£ast  Grinstead,  he.  severally  complaining  of  an  undue  election 
and  return  of  them  the  said  Sir  H.  S.  and  D.  G.  for  the  said 
borough  of  East  Grinstead,  as  the  said  two  petitions  -weYQ  jointly 
prosecuted ;  and  how  much  thereof  was  incurred  by  them,  or 
either  of  them  in  opposing  each  of  the  said  two  petitions  as 
separately  prosecuted  j  have  made  their  report  to  me  thereupon: 
Now  1  do  hereby  certify  conformably  to  the  said  last  mentioned 
report  that  the  costs  and  expences  incurred  by  the  said  Sir 
H.  S.  and  D.  G.  in  opposing  the  petition  of  J.  F.  separately 
prosecuted  amount  to  13/.  2s. :  and  in  opposing  the  petition  of 
the  several  electors  of  the  borough  of  East  Grinstead  aforesaid 
separately  prosecuted  amount  to  13/.  2^. ;  and  that  the  expences 
of  the  said  Sir  H.  S,  and  D.  G.  in  opposing  the  said  two  peti- 
tions joj/jf///  prosecuted  amoimt  to  Gi'J9l.  \9s.  \0d.;  which  said 
three  last  mentioned  sums  make  up  the  sum  of  706/.  3^.  lOd. 
as  allowed  in  the  said  former  report  made  to  me  on  the  12tli 
of  June  last,  and  certified  by  me  on  the  15th  of  June  last  ac- 
[512]  cordiiigly."  (Dated)  13th  of  J/ok- 1805,  {i\^\\^(\)  Cha.  Abbott, 
Speaker.  Payment  of  these  several  costs  were  respectively  de- 
manded of  and  refused  by  the  defendants.  ^Vhercnpoii  these 
three  actions  were  brought ;  one  against  Turley  and  others,  the 
defendants  in  the  first  action,  for  13/.  2.v. ;  in  which  action 
Frost  is  not  a  flefendant;  one  against  Frost  alone  for  13/.  2s.; 
and  the  third  against  Frost,  Tmiey,  and  others,  for  679/.  19.v.  lOd, 
The  (jucstion  fur  the  oi)inion  of  the  Court  was,  Whether  the 
])laintiirs  were  entitled  to  recover  in  all  or  any  of  the  said  ac- 
tions'.'  if  in  all,  then  the  verdict  to  stand  :  if  not  in  all,  but 
only  ill  two,  or  one,  the  verdict  to  stand  in  such  two  or  one  : 
if  not  eniitlcel  to  recover  in  all  or  any,  nonsuits  to  be  entered 
accordingly. 

Ifood 
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Wood  for  the  plaintiffs  contended,  that  they  were  entitled  to       1806. 

recover  in  all  the  actions.    The  objections  made  at  the  trial   „  

1  1  .         •  •        ,      ,-/T'  .     Stuachey 

were,  that  as  there  were  two  separate  petitions  by  dijjerent  peti-       Bart. 

doners  there  could  not  he  joint  costs  awarded  against  all :  and  »"d  Another 
that  the  Speaker  having  once  made  his  certificate  was  functus  Turley 
officio,  and  could  not  make  any  subsequent  certificate  amending  and  Others. 
the  one  first  made.  The  stat.  10  Geo.  3.  c.  16.  s.\.  provides 
that  whenever  a  petition  complaining  of  an  undue  election  and 
return  shall  be  presented  to  the  House  of  Commons  a  day  and 
hour  shall  be  appointed  for  taking  the  same  into  consideration: 
and  by  s.  13.  a  select  committee  of  thirteen  members  with  two 
nominees  shall  be  sworn  to  try  the  matter  of  the  petition  re- 
ferred to  them,  and  to  try  and  detei'mine  tlie  merits  of  the  return; 
and  the  House  shall  order  the  committee  to  meet  for  that  pur- 
pose at  a  certain  time  to  be  fixed ;  whose  determination  by 
vV.  18.  shall  be  final.  It  appears  from  thence  that  the  whole 
merits  of  the  election  arc  to  be  tried  by  one  committee  only.  [  513  ] 
Then  by  stat.  1 1  Geo.  3.  c.  42.  s.  1.  if  several  parties  on  distinct 
interests  or  grounds  of  complaint  shall  present  separate  petitions, 
the  same  notices  and  orders  shall  be  given  to  all  such  parties, 
&c.  as  by  the  last  mentioned  act  are  directed  to  be  given  to  the 
sitting  members  or  the  petitioners  therein  mentioned,  &c. 
And  by  s.  6.  if  on  complaint  of  an  undue  election  there  shall 
be  more  than  two  parties  on  distinct  interests,  each  party  shall 
strike  off  a  member  from  the  original  number  of  49  successively, 
until  the  number  shall  be  reduced  to  13.  Thus  the  formation 
of  the  committee  is  made  a  joint  concern.  Lastly,  the  stat. 
28  Geo.  3.  c.  52.  reciting  the  two  former  statutes  and  another 
of  the  25  Geo.  3.  c.  84.,  and  that  it  was  expedient  that  further 
regulations  should  be  made  for  the  execution  of  those  acts,  and 
provision  made  for  discouraging  persons  from  presenting  frivo- 
lous or  vexatious  petitions,  &c.  in  any  of  the  cases  to  which 
the  recited  acts  relate,  enacts  {s.  19.)  "  That  Avherever  any 
*'  such  committee  shall  report  to  the  House  with  respect  to  any 
"  such  petition,  that  the  same  appeared  to  them  to  be  frivolous 
"  or  vexatious,  the  party  or  parties,  if  any,  who  shall  have  ap- 
*•'  pcared  before  the  committee  in  opposition  to  such  petition, 
'•'  shall  be  entitled  to  recover  from  the  person  or  persons  or  any 
"  of  them,  who  shall  have  signed  such  pe/?7io»,  the  full  costs  and 
"  expenccs  Avhich  such  party  or  parties  shall  have  incurred  in 
Vol.  VII.  2  C  "  opposing 
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1806.      *'  opposing  the  same:  such  costs  and  expences  to  be  ascert^aed 


Strachev 


"  in  the  manner  hereinafter  du'ectcd."    There  are  correspond- 
Bart.  '    ing  directions  for  other  cases  in  tlie  20th  and  21st  sections. 

and  .\notUer      ^nj  t^en  hy  s.  22.  it  is  enacted,  "  That  in  the  several  cases 
TVrley     "  before  mentioned  the  costs  and  expences  of  proseeuting  or 

and  Others.  «  opposing  aw?/ ^c/ipe^i/ion  *  shall  be  thus  ascertained ;  that  on 

*[  514  ]    "  application  to  the  Speaker  by  any  petitioner  or  petitioners,  &c. 
*'  for  ascertaing  such  costs  and  expences  he  shall  direct  the 
**  same  to  be  taxed  by  two  persoais,  &c.  who  are  thereby  re- 
"  quired  to  examine  the  s^ame  and  to  report  the  amount  thereof 
"  to  the  Speaker,  who  shall  on  application  deliver  to  the  party 
"  or  parties  a  certificate  signed  by  himself,  expressing  the  amftunt 
"  of  the  costs  and  exigences  allowed  in  such  report,  &c.  whicb 
"  costs  if  not  paiil  may  by  s.  23.  be  recovered  by  action  of 
"  debt."    And  by  s..  24.  "  in  every  case  where  the  amount  of 
"  such  costs  and  expences  shall  have  been  so  recovered  from  any 
**  person  or  persons,  it  shall  and  may  be  lawful  for  such  person 
"  or  persons  to  recover  In  like  manner  from  the  other  persons 
"  or  any  of  them,  if  such  there  shall  be,,  who  shall  be  liable  to 
"  the  payment  of  the  said  costs  and  expences  a  proportionable 
"  share  thereof,  according  to  the  number  of  persons  so  liable." 
Here  the  same  select  committee  having  been  appointed  and 
sworn  to  try  both  petitions,  according  to  the  directions  of  the 
acts,  as  involving  the  merits  of  the  same  return,  the  two  became 
one  joint  consolidated  petition,  to  he  determined  by  one  and  the 
same  trial.     He  also  referred  to  the  usage  of  parliament  as  in 
favour  of  this  con.'truction  ;  and  iu'^taaccd  similar  taxations  to 
the  present  made  in  the  cases  of  Bodmin  election  in  1791^  of 
Cricklade  in  1/94,  and  of  Cokliester  in  179(5.     Ami  In  answer 
to  an  objection  thrown  out  hy  the  Court  that  the  w-ord  petition 
was  used  in  the  singular  number  throughout  the  several  clauses 
referred  to  regulating  the  taxation  of  costs,  which  according  to 
his  construction  ought  to  have  been  petitions ;  he  referred  to 
Schuldam  v.  Bun7iis  and  another^  (a)  Avhere  a  jo'ud  action  was 

[  515  ]  maintained  against  two  bailiffs  of  a  borough  for  refusing  the 
inspection  of  books,  though  the  stat.  3  Geo.  3.  c.  15.,  which 
gives  the  remedy,  mentions  hailiffy  &c.  in  the  singular 
number. 


(tf)  C<Mvp.  192. 

77te 
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TTie  Court  said  that  might  be  so  in  a  case  where  the  sense  of       1806. 
the  thinff  manifestly  renuired  it.     But  here  they  said  that  a    „ 
certam  power  was  given  by  statute,  which  they  could  not  en-       Bast. 
large  beyond  the  plain  letter  of  it,  and  that  power  was  con-  ^"*^  Another 

J,        t   .  .I'l  against 

nned  m  terras  to  tax  the  costs  of  such  petition  in  the  smgular  Turley 
number  throughout :  and  the  24th  sectio»  evidently  referred  to  and  Others- 
an  apportionment  between  joint  petitioners  in  the  same  petition. 
And  a  centi'ary  constrnctiou  they  thoiighfe  would  work  ii>jus- 
tice :  for  it  might  happen  that  one  jjerson  or  set  of  persons 
might  petition  against  a  return  on  the  ground  of  a  single  fact  in 
dispute,  as  that  the  sitting  member  was  under  age,  or  the  like ; 
and  another  set  of  petitionei"s.might  imj>€achthe  election  upon 
the  allegation  of  the  bribery  and  coniifrtion  of  a  majority  of  the 
voters  J  w^hich  would  muke  the  greatest  differences  in  the  costs 
and  expences  of  those  who  opposed  them  :  but  it  would  be  too 
much  to  contend  that  both  sets  of  petitioners  were  equally  and 
jointly  liable  to  the  whole  eosts  and  expences  of  the  defence  ; 
and  yet  both  would  be  interested  in  drsqualifying  the  sitting 
member.  The  similarity  of  interest  therefore  was  no  reason  for 
s.ubjecting^  different  sets  of  petitioners  on-  different  grounds  to  a 
joint  taxation,  any  more  tl>an  the  reference  of  the  several  peti- 
tions to  the  same  committee  foi-  trial;  which  was  directed  for 
the  sake  of  general  convenience;  tli€  issue  being  the  same, 
namely  the  validity  of  the  return :  but  that  ditl  not  prevent 
the  interests  of  the  respective  petitioners  being  severed  after- 
wards. And  such  being  the  opinion  of  the  Court  on  the  ori- 
ginal johit  taxation,  they  suggested  to  the  plaintiffs'  counsel, 
whether  it  might  not  be  more  for  the  intei'ests  of  his  clients  to  [516  J 
enter  a  nonsuit  in  all  the  actions,  since  a  recovery  in  the  two 
upon  the  separate  taxation  might  be  set  up  as  a  bar  to  any 
other  action  which  might  hereafter  be  brought  ujion  a  new 
certificate. 

The  case  stood  over  for  some  days  V^  give  the  plaintiffs  time 
for  consideration,  and  finally  they  aga'ceifi  Co  enter  nonsuits  in  all 
the  actions. 

Clifford  was  to  have  argued  for  the  defendants. 


2  C  2  The 
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1806. 

?'^^',.i-  The  Earl  of  Clanricardb  against  Stokes. 

June  13tn.  ° 

Assuming  it    TTN  debt  to  recover  the  penalty  of  51.  created  by  the  stat. 

tobeneces-  J.  r,  jj^^^^.  14.  the  declaration  stated  that  the  Defendant 
sary  in  an  ac-  /.   i      r.i   •     'art 

tion  for  a  pe-  within  six  months  next  before  the  exhibiting  of  the  PJauititt  s 
nalty  by  a  ^-^u  ^^  ^^j.  ^^^  jj^g  4^1,  ^f  js^t^^,^  ^qq^  at  Exton  in  Hampshire,  did 
common  m-         '  '  ,  .„       ,  ,  ,         •  i  /  •       ^u 

former  that    keep  a  snare  to  kill  and  destroy  game,  the  said  snare  being  ttien 

the  count  ^^^\  there  an  engine  to  kill  and  destroy  the  game,  against  the 
ahould  refer    ^  ^    ,  °      .  ,  ,  i  .  i    i      ..i         -j 

to  the  statute  form  of  the  statute  in  such  case  made  and  provided ;  the  saia 

giving  the  re-  defendant  not  being  in  anywise  qualified  or  having  any  lawful 

^^to  tihat  authority  so  to  do :  by  reason  whereof,  and  by  force  of  the  sta- 

creating  the  XMtQ  in  siicli  casc  made  and  provided,  an  action  hath  accrued 

sivhjgthepe-  t®  ^^^  ^'^^^  plaintiff  to  demand  and  have  of  the  defendant  51. 

nalty;  yet  a  Plea  nil  debet. 

penalty°on  ^^^^^'  verdict  for  the  plaintiflT,  it  was  moved  in  last  Easter 

the  Ptat.  term   to   arrest  the  judgment,  and   the  rule  was  now  sup- 

Llurg£a"-  ported  i-y 

the  defend-         *  Jekyll  and  Dampiei',  on  the  ground  that  the  penalty  and  the 

ant  ^^P'^^       remedy  by  action  were  given  by  several  different  statutes  viz. 

game  against  the  penalty  by  stat.  5  Ann.  c.    14.,  (a)  made  perpetual  by  stat. 

ihejormojtheQ^y^ff^  c.  25.  (which  SO  far  may  be  considered  for  tliis  purpose 
statute  m  such  .  ,    ,  i     ,       ,  ^        i      \     \  ^ 

case  made,      as  one  act ;)  and  the  remedy  by  three  statutes,  first  by  the  stat. 

&c.  by  reason  3  (jg^.  1.  c  19.  substituting  the  action  (which  is  to  be  brought 
hy  force' of  the  before  the  end  of  the  next  term  after  the  offence,)  for  the  in- 
£i«^M<einsudi  formation  before  justices  under  the  stat.  5  Ann.,  and  giving 
&e*aii  action  ^^^^  ^^^^  penalty  to  the  common  informer ;  next,  by  the  stat. 
hath  accrued  26  Geo.  2.  c.  2.  whicli  extends  the  time  for  bringing  the  action 
^i'^nf- ^tl.r  the  *^  *^vo  terms  after  the  offence  committed;  and  lastly,  bythc 
first  statute     stat.  2  Geo.  3.  c.  19.  which  gives  the  whole  penalty  (sought  to 

mentioned      |^    recovered  in  this  action)  to  the  informer,  and  extends  the 

refers  to  the  ' 

5  Ann.  c.  14.  time  for  bringing  the  action  to  six  months  after  the  offence 

creating  the    committed,  but  without  repealing  the  statute  of  the  26  Geo.  2. 

offence  and  '  i  cj 

giving  the       c.  2. :  the  offence  therefore,  they  contended,  ought   to  have 

p«naity ;  and 
the  statute 

lastly  mentioned  refers  to  the  2  G.3.  f.  19.  wliereby  the  whok  penalty  is  given  to  the  com- 
mon informer,  the  half  only  of  which  had  been  given  to  him  by  an  intervening  statute. 

*  L  517  3 

(a)  This  gave  the  remedy  by  conviction  before  a  justice  of  peace. 

been 
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been  laid  against  the  statutes,  in  the  plural,  and  not,  as  it  is         806. 
here  laid,  "  against  the  form  of  the  statute."     And  this  objec-      ^^f 
tion  it  was  said,  was  not  aided  by  the  conchision  of  the  count,     Ci.anki- 
"  by  reason  whei-eof  and  by  force  of  the  statute,  &c.  an  action       J;J^^J^ 
hath  accrued;"  for  either  the  statute  there  mentioned  must  mean     sn)KEs. 
the  same  statute  referred  to  in  the  former  part  of  the  count, 
or  at  any  rate  it  can  only  refer  to  one  of  the  three  statutes  last- 
mentioned;  whereas  the  right  of  suing  for  the  whole  penalty  by 
a  common  informer  must  depend  upon  two  at  least,  the  8  Geo.  1. 
and  2  Geo.  3.,  if  not  also  upon  the  26  Geo.  2.     And  the  case 
of  Lee  V.  Clarke^  (a)   was   cited,  where  the  same  objectloti 
(amongst  others)  was  taken  and  countenanced  by  the  Court ;    [  518  ] 
and  in  which  Dbig/ey  v.  Moore,  (b)  and  Brouglxton  v.  Moore,  (c) 
were  cited,  which  are  full  to  the  present  point,  as  well  as  v/hat 
was  said  by  TFarhurton  J.  in  Rex  v.  TFest.  (d)     And  they  con- 
tended that  where  an  offence  was  created  by  a  statute  inflicting 
a  penalty,  which  did  not  exist  at  common  law,  and  an  action 
is  afterwards  given  to  a  common  informer,  it  is  as  necessary 
that  the  Court  should  be  referred  to  the  statute  or  statutes  giving 
the  remedy,  as  to  the  statute  creating  the  offence :  for  other- 
wise, if  instead  of  a  general  reference  to  "  the  statute  in  such 
case  made,"  the  count  referred  to  the  statute  5  Ann.,  the  Court 
would  not  sec  that  a  right  to  sue  had  thereby  accrued  to  the 
plaintiff:  and  the  Court  cannot  without  such  reference  intend 
that  an  action  is  given  to  a  common  informer;  forprim^  facie 
the  penalty  would  belong  to  the  Crown. 

Burrough  and  Gaselee  shewed  cause,  and  argued  that,  as  the 
statute  5  Ann.  c.  14.  alone  creates  the  offence  and  gives  the  pe 
iialty,  the  offence  is  properly  laid  to  be  against  the  form  of  the 
statute,  according  to  the  authorities  mentioned;  to  which  may 
be  added  Ploicden  206. ;  and  that,  notwithstanding  a  conti- 
nuing, or  as  is  said  by  JFarbnrton  J.  in  Oifc//-355.  even  a  re- 
viving statute  ;  though  here  the  stat.  9  Ann.  c.  25.  which  per- 
petuates the  former  act,  passed  before  it  expired,  (e)  And  it 
makes  no  difference  that  the  action  is  given  by  another  statute. 
It  was  not  necessary  for  the  count  to  refer  at  all  to  the  statute 
which  gives  the  remedy  to  the  common  informer;  for,  being  a 
public  statute,  the  Court  are  bound  to  notice  it ;  and  it  being 

((/)   2  East,  333.  (/>)    Cro.  FJiz.  750.  (r)    CrO.  Jac.  U2. 

((/)   Ou€n,  135.  (0  Vide  2  UuK-k.  c.  '25.  s.  117. 

stated 
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1806.  stated  that  the  action  was  brought  within  six  months,  and  the 
£'~r'f      penalty  being  given  to  him  who  sues,  tike  bringing  the  action 

€lanjii-  shews  a  sufficient  title  in  the  plaintiff.  It  is  only  necessary  to 
CARDE       refer  to  the  statute  creating  the  offence  and  giving  the  penalty: 

-Stokes,  all  the  rest  may  be  rgected  as  sur])lusage  :  and  the  count  might 
have  concluded  that  "  by  reason  whereof,  (without  adding 
"  and  by  force  of  the  statute.")  an  action  hath  <iccrued,"  &c. 
nitw.  132.  3.  8.  164.  166.  190.  3.  208.  221.  LUl.  Entr. 
148.  175.  222.  2o5.  Co.  Entr.  159.  161,  2,  3,  4,  and  5. 
But  the  addition  of  contra  formam  statuti,  tlioug.h  not  neces- 
sary, will  not  hurt,  according  to  Bennett  v.  Talbois.  (a)  But 
supposing  it  to  be  necessary  to  refer  t6  the  statute  giving  the 
action,  such  reference  is  to  be  found  in  the  words  of  the  count, 
"  and  by  force  of  the  statute,"  &c.;  referring  to  the  stat.  2  G'eo.3. 
c.  19.  s.  5.  M'hich  must  be  construed  reddendo  singula  singulis, 
and  gives  an  action  of  debt  or  on  the  case,  &c.  and  enables  the 
informer  to  sue  for  the  whole  penalty  to  his  own  use  within  six 
months.  It  Mould  then  stand  thus,  that  the  allegation  of  the 
offence  being  commiUed  against  the  form  of  the  statute  would 
refer  to  the  stat.  5  Ann.  c.  14.  M'liich  creates  the  offence  and 
gives  the  penalty  ;  and  the  subsequent  words,  "  by  reason 
whcieof,"  would  refer  to  the  same  statute ;  and  the  words, 
*'  and  by  force  of  the  statutes,  &c.  an  action  hath  accrued,"  &c. 
would  refer  to  the  statute  2  Geo.  3.  c.  19.  The  case  of  Xee  v. 
Clarke  did  not  turn  on  this  point.  [Laurence  J.  It  was  not  al- 
leged there  that  he  used  the  snare  against  the  form  of  the  statute.] 
And  this  is  distinguishable  from  Dingley  v.  Moor,  (b)  where 
the  information  m  as  upon  the  statute  33  Heti.  8.  c.  16.  tor  buy- 
ing worsted  yarn  within  the  county  of  Norfolk,  not  being  a 

f  520  1  weaver,  &c. ;  which  act  was  continued  by  stat.  1  Ed.  6,  c.  6. 
only  in  respect  of  yarn  xpun  of  the  rode,  but  not  for  other 
varn  ;  and  therefore  the  information  was  (piashed,  not  because 
it  was  only  laid  contra  formam  statuti,  but  because  it  did  not 
shew  that  it  was  yarn  spun  oftlie  rockj  for  otherwise  it  was  no 
offence.  And  Shclton's  cjise  for  recusancy,  there  relied  on, 
where  the  objection  prevailed  that  it  was  not  laid  contra  formam 
statutorum,  was  where  the  offence  Mas  created  by  the  stat. 
1  Eliz.  c.  2.  and  the  i)enalty  given  by  stat.  23  Eliz.  c.  1.  against 

(«)    1  Lfl.  Rr>y    119.  {!')   Cro.  E!iz.  7 iO. 

such 
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such  a«5  refused  to  go  to  church  agahist  the  form  of  the  stat.       1806. 


Earl  of 


1  Eliz.      Aud    Broaghton  v.    Moore  (a)    went  on  the  same 
distinction.  cZ\sZ 

It  was  asked  by  Lord  Ellenhm'ough  of  the  defendant's  counsel  i^ardk 
i\\  the  course  of  the  argument,  wiiether  they  hati  found  any  Stokf.s. 
express  authority  for  saying  that  the  count  must  refer  to  the 
statute  giving  the  remedy,  as  well  as  to  that  creating  the  of- 
fence and  giving  the  penalty?  To  which  they  answered  iii 
the  negative]  but  contended  that  it  was  equally  necessary 
U}>on  principle  for  the  reasons  before  urged.  And  at  the 
conclusion. 

Tlie  Court,  assuming  it  to  be  necessary  to  borrow  the  aid  of 
two  statutes  in  order  to  sustain  the  action,  viz.  the  stat.  of 
5  Ann,  c.  14.  creating  the  otFence  and  giving  the  penalty,  (on 
which  statute  aloue  the  criminal  part  of  the  charge  rested ;) 
and  the  stat.  2  Geo.  3.  c.  19.  giving  the  remedy ;  (which  lat- 
ter, they  thought,  alone  gave  the  remedy,  without  reference 
either  to  the  stat  8  Geo.  1.  or  the  stat.  26  Geo.  2.,  inasmuch  as 
it  gave  the  whole  penalty  to  the  informer,  and  not  merely  the 
other  half  in  addition  to  the  one  half  before  given  by  the  stat. 
8  Geo.  1.)  yet  observed,  that  hore  there  was  a  sufficient  re-  [  521  ] 
ference  in  the  count  to  the  t^^■o  tirst-mentioned  statutes :  and 
that  if,  instead  of  the  general  form  of  declaring  by  reference  to 
*•  the  statute  in  such  case  made,"  &c.  the  j)articular  statute 
were  referred  t«)  i)y  name,  t!ic  count  would  run  thus,  that  the 
defendant  committed  the  otlcnce  (stating  it)  against  the  form 
of  the  statute  5  Ann.  &c. ;  by  reason  whereof,  and  by  force 
of  the  stat.  2  Geo.  3.  an  action  hath  accrued,  &c.  There 
was  therefore  no  grouiul  tor  the  objection  in  arrest  of  judg- 
ment. 

Rule  discharged. 


Ul)    Cro.  JiiC.   142. 


The 
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1806. 


Monflin/y  'pj^e  King  against  The  Marquis  of  Stafford  and  Others. 


( )ne  having  ^^^  ^  motion  for  a  mandamus  to  the  lords  and  stewards  of  the 
/"r"  "rt  Vho'  ^""^  manor  of  Chcrtsey  Bemond,  in  the  county  of  Surrey,  to  ad- 
was  married    mit  Thomas  Hoade  to  tiie  entirety  of  certain  copyholds  holden  of 

and  had  three  ^l^g  said  manor,  it  was  by  the  permission  of  the  Court,  and 
chilciron,  '  .  i  i 

'IVioiiias,  Re-  M'ith  the  consent  of  John  Acton  *  (the  person  interested  in  re- 
hecai,  MidAnn  gigfingr  t^e  rule.)  agreed  that  the  facts  nii^ht  be  stated  in  the  form 

deviled  his  ^  .   ,  r-        ^ 

copyholds  to  of  a  special  case  tor  the  opnnon  of  the  Court ;  and  that  the 

Hdiara  his  issuing  of  a  pereuiptorv  writ  of  mandamus  should  depend  upon 

lite,''rcmain-  their  opinion,  whether  the  said  Thomas  Hoade  were  entitled  to 

dcr  to  his  the  entirety  of  such  premises,  or  only  to  an  undivided  moietv 

^rand-daugh-  ■^,    ,  ^  .  .  .,       .  ,      ,  .  ,    ^  ,        ^       * 

ier  JM.ecca     ^^  them,  as  tenant  m  common  m  tail  with  the  said  John  Acton. 

lur  lite,  re-  The  facts  agreed  on  were  these.  On  the  2d  of  February  1780, 
trustees  to  fVilliam  Goring,  being  seised  of  the  jiremises  in  question,  and 
pre-erve  con-  having  surrendered  them  to  the  use  of  his  will,  and  having  an 
ill linderTre-  ^^^^  child,  Rehccca,  the  wife  of  John  Hoade,  by  his  last  will, 
mainder  to  didy  executed,  devised  the  same  as  follows  :  "  I  give  and  de- 
the  use  of  the 
issue  of  the 

hoihi  of  his  grand-daughter  Rehecrn,  in  f  uch  parts,  shares,  and  proportions,  manner  and 
i'orm,  as  she  should  Vjy  deed  or  will  appoint;  and  in  dei'aidt  of  appointment  to  the  use  of 
all  and  every  the  children  of  his  said  grand-daughter  and  their  heirs,  as  tenants  in  com- 
mon :  and  in  default  of  such  issue,  to  the  use  of  all  and  every  the  other  chi!(h-en  of  his 
daughter  Rebecca  and  their  heirs,  as  tenants  in  common,  &c.;  and  in  default  of  such  issue 
to  his  own  right  heirs:  held  that  upon  the  death  of  the  testator's  daughter  and  of  his 
grand-daughter  Rebecca,  without  any  appointment,  an  only  child  of  the  latter  took  an 
ahsolute  fee ;  on  whose  death,  under  age  and  unmarried,  the  premises  descended  to  her 
uncle  Thomas  as  her  heir  at  law;  and  that  the  feuhsef[Ucnt  limitation  to  the  other  children 
of  the  testator's  daughter  Jfefcecca  did  not  take  eifect :  for  the  devise  to  the  children  of  his 
grand-dauchter  Rebecca  and  their  heirs  jirima  facie  carries  a  fee;  and  the  suhsequent  words 
"  in  default  of  such  issue,"  refer  to  her  children  and  not  to  their  /iei7-s  ;  though  the  limitation 
«ivcr  in.  default  (f  suck  issue  be  iftade  to  those  who  might  take  as  heirs  to  the  children  of 
Rebecca  the  grand-daughter.  And  the  intention  of  the  devisor  that  her  children,  if  any, 
should  take  a  fee  is  further  evinced  by  this,  that  the  limitation  to  them  and  their  heirs 
is  in  default  of  appointment  under  a  power  given  to  her  to  appoint  "  to  the  use  of  the  issue 
of  her  body  in  such  manner  and  form  (as  well  as  in  such  parts,  shares,  and  proportions)  as  she 
should  direct ;"  imder  which  words  manner  andjhrm  she  might  have  appointed  to  all  or  any 
of  her  children  in  fee,  and  was  not  restrained  to  ap^Kiint  to  them  in  tail  only;  which 
luuitation,  in  default  of  appointment,  is  a  substitution  lor  the  execution  of  the  power. 

*  [  522  ]  vise 
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vise  unto  my  daughter,  Rebecca  Hoade,  all  that  my  messuage,       1806. 

with  the  appurtenances,  situate  and  being  in  Chertsey,  on  the       

east  side  of  a  street  there  called  JVindsor  Street,  and  now  in  the  against 
occupation  of  J.  Cobb,  and  also  my  copyhold  lands  in  Chertsei/  Tlie  Marquis 
aforesaid,  called  Dubles-Brooks,  to  hold  to  her  and  her  assigns  Stafford 
during  her  natural  life ;  and  from  and  after  her  decease  I  give  and  Others, 
and  devise  the  said  messuage  and  lands  unto  my  grand-daughter, 
Rebecca  Hoade,  and  her  assigns,  during  her  natural  life ;  and 
from  and  after  the  determination  of  that  estate,  I  give  and  de- 
vise the  said  messuage  and  lands  unto  F.  H.  and  J.  H.  and  their 
heirs,  during  the  life  of  my  said  grand-daughter,  Rebecca  Hoade, 
upon  trust  to  preserve  the  contingent  remainders  hereinafter 
limited,  &c.;  and  from  and  after  the  determination  of  that 
estate,  to  the  use  and  behoof  of  the  lawful  isme  of  the  body  of 
the  said  Rebecca  Hoade,  in  such  parts,  shares,  and  proportions, 
manner  and  form,  as  the  said  Rebecca  Hoade,  my  grand- daughter, 
whether  sole  or  married,  shall  by  her  last  will  and  testament  in 
writing,  attested  by  three  or  more  credible  witnesses,  or  by  any 
deed  or  writing  purporting  to  be  her  last  will  and  testament,  to  [  523  ] 
be  executed  in  the  presence  of  the  like  luuuber  of  witnesses, 
direct,  will,  limit,  or  appoint  the  same  :  and  in  default  of  such 
direction,  &c.  or  appointment,  "  To  the  use  and  behoof  of  all 
*'  and  every  the  children  of  my  said  grand-daughter,  Rebecca 
"  Hoade,  lawfully  to  be  begotten,  and  their  heirs,  as  tenants  in 
'•  common,  and  not  as  joint  tenants :  and,  in  default  of  such 
**  issue,  to  the  u?c  and  behoof  of  all  and  every  the  other  children 
''  of  my  said  daughter,  Rebecca,  by  the  said  John  Hoade, 
"  begotten  or  to  be  begotten,  and  their  heirs,  as  tenants  in  com- 
*'  mon,  and  not  as  Joint  tenants :  and  in  default  of  such  issue, 
"  to  the  use  of  my  own  right  heirs  for  ever."  The  testator 
died  in  1780,  lea\  iiig  the  said  Rebecca  Hoade,  his  daughter,  and 
also  the  said  Rebecca  Hoade,  the  grand-daughter  and  devisee, 
and  two  other  grandchildren,  viz.  Thomas  Hoade,  the  prosecutor 
of  the  mandamus,  and  Ann  Hoade,  (who  afterwards  inter- 
married with  Samuel  Acton,  who  is  since  dead,  leaving  the  said 
John  Acton,  her  only  son,)  the  brother  and  sister  of  the  said 
Rebecca  Hoade,  the  grand-daughter.  Mrs.  Hoade,  the  daughter, 
held  the  premises  in  (piestion  from  the  testator's  decease  till  her 
death  in  l/iX),  when  her  daughter,  Rebecca,  took  possession. 
The  last  named  Rebecca  married  Benjamin  Bailey,  who  died  in 

1796, 
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1666.       ]7^)  and  she  het'sdf  died  in  1797?  ivithout  having  made  any 

jgl^^'j^^f.    effectual  direction  or  appointment  of  such  premises ;  leaving- 

t^saimi      em  'onli/  child,  Mary  Ann  Bailey,  who  by  her  j^ardian  received 

***  *^*1"*  the  rents,  but  was  never  admitted,  and  died  an  infant,  and  with- 

STjiPFeRP    out  issue  on  the  15th  February  1802.     The  prosecutor  is  her 

and  Others,  maternal  heir  at  law.     yhiti  Actim  survived  her  sister,  Rebecca 

Baileif,  and  died  in  the  lifetime  of  Man/  Ann  Bailey;  leaving 

the  at>o\H?  John  Acton,  her  only  son  ;  who  on  the  24th  January 

[  524  ]     \^\  was  admitted  (by  his  guardian)  to  an  undivided  moiety  of 

the  said  cf>i)yhold  premises. 

This  case  was  argued  on  a  former  day  in  this  term  by  Mar- 
ryaitj  on  the  part  of  the  prosecutor,  'ThomasHoade,  Mho  claimed 
as  heir  at  law  of  the  infant.  Maty  Ann  Bailey,  in  whom  he 
contended  that  the  absolute  fee  vested  under  the  limitation,  in 
default  of  appointment,  to  the  children  of  the  testator's  grand- 
daughter, Rebecca  Hoade,  €ind  their  heirs,  &c.;  and  by  Sir 
F,  Gilihs,  on  the  jMirts  of  the  defendants  nominally,  but  in  effect 
on  the  part  of  John  Acton,  who  claimed  as  tenant  in  common 
in  tail  of  an  undivided  moiety  with  Thomas  Hoade,  under 
the  subsequent  limitation,  "  in  default  of  such  issue,  to  the 
"  use  of  ail  and  every  the  other  children  of  the  testator's 
*  daughter,  Rebecca,"  &c.  The  Court,  in  giving  Judgment 
on  this  day,  having  noticed  the  principal  arguments  and 
authiwities  referred  to  at  the  bar,  it  is  unnecessary  to  repeat 
tl>em. 

Lord  Ellenborouch  C.  J,  In  this,  as  in  all  other  cases 
respecting  the  construction  of  wills,  our  object  must  Ix;  to  dis- 
cover what  was  the  intent  of  the  testator,  as  it  is  to  be  collected 
from  the  words  he  lias  made  use  of;  and  it  has  been  properly 
said,  that  such  copistniction  must  be  put  on  the  woi*ds  "  in  de- 
fault of  such  issiie,"  on  which  the  present  question  arises,  as  will 
best  efi'ecttiate  tlie  intention  of  the  testator  ;  which  Sir  F.  Gibbs 
has  contended  clearly  to  be  that  the  estate  in  question  should  go 
over  to  Thomas  Hoade  and  Ann  Acton,  "  the  other  children  of  his 
daughter,  Rebecca,"  if  his  graud-d»ugl»ter  Rebecca  Bailey's 
eliildren  should  die  before  they  arrived  at  an  age  to  dispose  of  it. 
And  this,  he  says,  will  be  eflectcd  by  giving  Rebecca  Bailey'^ 
[  525  ]  children  an  estate  tail,  with  a  remainder  to  the  children  of 
Reltecca  Hoade,  her  mother.  And  upon  this  argument  the 
question  arises,  whether  there  be  words  in  the  will  to  shew  such 

intent  ? 
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intent  ?     Now  there  can  be  no  doubt  but  that  the  words,  ac-       lflO«. 

cordinar  to  the  common  and  ordinai*y  le^ral  use  of  them,  most       

The  K.ISQ 
distinctly  give  a  fee.     For  the  devise  is  in  these  termsi,  "  To      against 

"  the  use  and  behoof  of  all  and  every  the  eliildren  of  my  grand-  ^^^  Marq«9 
"  daughter,  Rebecca  Hoade,  and  their  heirs  ;  and,  in  default  of  Stafford 
"  such  issue,  to  the  use  of  all  and  every  the  otlier  chil(U'en  of  aod  Otkers. 
"  my  said  daughter,  Rebecca  ;"  Avithout  any  thing  being  ex- 
pressly said  as  to  time  of  the  failure  of  such  issue :  And  it  is  but 
bj/  inference  from  the  limitation  over  being  in  default  of  issue, 
that  it  is  contended,  that  the  testator  meant  his  other  grand- 
children should  take,  if  the  eliildren  of  his  grand-daughter  Re- 
becca, should  die  during  their  minority.  Had  the  testator  been 
told  that  If  he  gave  the  children  of  his  grand-daughter,  Rebecca, 
a  fee,  and  they  should  die  during  their  minorities  that  his  estate 
would  go  to  the  eldest  son  of  his  daughter,  Rebecca,  to  the  ex- 
clusion of  her  other  children,  it  is  not  improbable  but  he  might 
have  said,  that  is  not  my  intent.  But  there  is  nothing  in  this 
will  to  enable  us  certainly  to  say,  whetlicr  such  event  were  or 
were  not  in  his  contemplation.  If  it  were,  may  it  not  be  fah'Iy 
concluded,  by  his  not  expressly  providing  for  it,  that  he  thought 
the  event  not  likely  to  happen,  and  on  that  account  not  worth 
his  while  to  provide  against :  or  supjwsing  him  not  to  have  con- 
templated it  at  all,  why  might  not  his  intention  be  to  give  his 
grand-daughter's  eliildren  a  fee,  if  she  had  any  ;  and  if  she  had 
none,  that  in  such  event  the  other  children  of  his  daughter 
should  take  the  estate  ?  Thus  it  would  stand  if  the  devise  to  the 
children  of  his  graud-daughter,  Ilebevca,  were  an  inunediatc 
devise;  but  that  is  not  the  case;  for  the  devise  to  them  is  in  [  526  ] 
default  of  the  execution  of  a  power  of  appointment  given  to  the 
mother,  enabling  her  to  appoint  the  estate  "  tu  the  use  and  be- 
"  hoof  of  the  lawful  issue  of  her  body,  in  such  jnirts,  shares  and 
"  proportions,  niatnier  and  torni,"  as  she  >hould  by  will  or  deed 
direct.  This,  in  the  cour«-e  of  the  argument,  was  said,  but  not 
much  ])ressed,  to  be  only  a  power  to  appnini  to  her  children  in  tail; 
and  if  that  ^vere  so,  it  would  furnish  an  inference  that  the  limi- 
tations which  were  to  take  place  in  (lefault  of  a]>pointnient%vere  """ 
intended  to  be  of  the  game  nature.  But  wc  think  that  this  devise 
gave  a  power  to  appoint  in  fee  ;  for  achnitting  that  there  might 
be  ground  to  contend  that  the  power  was  only  to  appoint  in 
tail,  if  the  power  of  appointment  had  only  been  "  to  the  use  of 

«  her 
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1806.  <<  her  lawful  issue  in  such  parts,  shares,  and  proportions,  as  she 
„.~~J7"  "should  direct;"  upon  which  it  is  not  to  be  understood  that 
against  we  give  any  opinion ;  yet  when  the  words,  "tnanner  and  form" 
The  Marqms  ^j.^  a^j^j^d,  there  can  be  no  doubt  but  that  in  order  to  give  them 
Stafford  some  effect,  (and  every  word,  if  it  can,  ought  to  be  made  ope- 
and  Others,  rative,)  something  more  must  be  understood  than  merely  a 
power  of  unequal  division  of  an  estate  to  be  limited  in  a  certain 
course  of  descent :  and  if  they  do  mean  any  thing  beyond  a 
power  of  division,  they  must  import  a  power  of  determining  the 
nature  and  quantity  of  the  estate  the  Issue  should  take  :  and  if 
so,  the  mother  might  appoint  estates  in  fee  to  all  or  any  of  her 
children,  which,  if  they  died  in  their  minorities,  might  go  to 
their  uncle,  Thomas  Hoade,  as  their  heir  at  law,  in  exclusion  of 
their  aunt,  Jnn  Acion.  And  as,  under  this  power,  the  issue  of 
Rebecca  Bailey  might,  according  to  what  must  be  taken  to  be  the 
intention  of  the  testator,  have  had  estates  in  fee  given  them, 
C  527  ]  how  can  we  say  that  by  a  limitation,  which  was  meant  as  a 
substitution  for  the  execution  of  the  power,  the  testator  did  not 
intend  to  give  as  large  an  estate  in  all  respecti?  as  could  be 
appointed  under  the  power?  and  it  is  most  natural  and  rational 
to  conclude  that  he  so  intended.  The  whole  argument  in  this 
case  has  rested  in  applying  the  words,  "  in  default  of  such  issue^"' 
•  to  the  children  of  Rebecca  Bailey,  and  their  issue :  but  this  con- 
struction did  not  prevail  in  Goodright  v.  Dunham,  Dong.  264. 
nor  in  Doe  v.  Peiryn,  3  Term  Rep.  484. ;  though  the  authority 
of  Ives  V.  Legg,  relied  on  in  this  case,  was  pressed  on  the  atten- 
tion of  the  Court  in  that.  In  the  latter  of  the  two  cases  above 
mentioned,  viz.  Doe  v.  Perryn,  Mr.  Justice  Buller  laid  it  down 
that  children  and  issue  were  synonimoys  ;  and  both  he  and  Lord 
Kenyan  distinguished  hegg  v.  Ives  from  Doe  v.  Fcrryn  by  reason 
of  the  limitation  over  in  that  case  being  in  default  of  issue,  which 
was  properly  rcferrable  to  the  word  children,  and  not  to  heirs : 
but  in  Ives  v.  Legg,  the  limitation  over  was,  "  indefaidt  tho'eof. 
which  might  Avell  be  referred  to  the  word  heirs.  In  the  case  of 
Goodright  v.  Dunham,  the  limitation  over  was,  "  if  he  die  with- 
out issue,"  which  was  referred  to  children  :  and  it  has  been  said, 
that  this  distinguishes  that  case  from  this,  where  the  words  are, 
"  and  in  dejaulf  of  such  issue:"  but  this  is  a  distinction  without  a 
difference  :  for  the  one  expression  as  well  iis  the  other  might, 
under  the  game  circumstances,  mean  an  indefinite  failure  of 

issue ; 
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issue ;  and  if  so,  why  may  not  the  one  have  the  same  construction       1806. 

with  the  other  under  different  circumstances  equally  attending       

both.  In  commenting  upon  these  cases,  various  observations  agaimt 
were  made  on  different  parts  of  the  wills  in  those  cases,  which  The  Marquis 
had  weight  in  irletermining  their  construction;  such  as  the  Stafford 
Leasing  Poicer  in  Doe  v.  Perryn,  *  and  the  addition  of  the  words  and  Others. 
forever  after  the  word  heirs;  whfch  circumstances  are  not  to  be  *  [  528  3 
found  in  the  case  before  us.  It  is  ti-ue  that  those  circumstances 
are  wanting ;  but  they  arc  not  circumstances  on  which  any  very 
material  reliance  can  be  i)laced  ;  and  there  exists  in  this  case 
(if  such  further  circumstance  be  wanting)  another  which  has 
more  weight,  (which  has  indeed  been  observed  upon  already;) 
namely,  a  power  of  appointment  in  the  mother,  enabling  her  to 
give  a  fee,  for  which  the  limitation  in  question  is  only  a  substi- 
tution. As  to  the  case  of  Lewis  ex  dem.  Ormond  v.  Waters, 
lately  determined  in  this  court,  (6  JEast  JRep.  336.)  where  the 
words,  "  for  want  of  such  issue,"  were  referred  to  the  word  heirs, 
that  was  not  determined  on  the  ground  of  those  words  being  in 
their  ordinary  and  proper  sense  referrable  to  the  word  heirs; 
but  on  this,  that  it  was  clear  the  testator  meant  that  the  first  and 
other  sons  of  his  eldest  son  should  take  estates  in  succession  in 
remainder ;  which  they  could  only  do  by  taking  estates  tail :  and 
if  so,  the  words  ^'  for  want  of  such  issue  "  were  properly  used  to 
denote  the  determination  of  such  estates,  in  order  to  introduce 
other  limitations  dependant  upon  them.  For  these  reasons  we 
are  of  opinion,  that  a  peremptory  mandamus  should  go,  to 
admit  Thomas  Hoade,  the  heir  at  law  of  the  deceased  only  child 
of  the  grand-daughter  Rebecca  Bailey,  to  the  estate  in  (juestion. 

Rule  absolute. 


Horn 
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Tuesdtnfy 
June  17  th. 


Horn,  Executrix  of  Horn,  agamst  Horn  and  Aootlier, 


pears  from 
the  whole 
purview  of  it, 
is  confined 
throughout 
to  annuities 


The  annuity   FTP*0  debt  on  two  bonds,  one  for  the  penal  sum  of  36^/.,  the 
l^lf  ?f".'r^'   •*    other  for  ttie  penal  sum  of  bOOOi.,  tlie  Defendants,  afte» 

c*    i0»j  »S  ftp™  ■*■ 

craving  oyer  of  the  first  bond  and  of  the  condition,  by  which  il 
appeared  to  be  a  bond  conditioned  for  the  payment  to  the  testa- 
tor, &c.  of  1815Z.  on  the  1st  of  Sept.  1801,  with  lawful  interest 
from  the  1st  of  March  preceding-^  and  after  craving-  oyer  of  the 
granted  upon  second  bond  and  of  the  condition,  by  ^vhich  it  appeared  to  be  a 

pecujiiaiy        boud  conditioned  for  the  payment  to  the  testator,  his  executors, 

consiuera-  *    "^ 

tion,  though   &c.  during  tile  lives  of  him  and  his  wife  (the  Plaintiff)  and  tha 

the  first         surA'^ivor,  an  annuity  of  QOOi. ;  pleaded  noii  est  factum  to  both 
clause,  in  the ,        ■,      ^,  ^         /.  ,,  »  ,     ,  ...         ,•        . 

terms  of  it,     bonds.  Tliere  then  followed  several  pleas  alleging  that  the  two 

requires  a       bonds,  and  each  of  them,  were  given  on  the  se%^eral  usurious 
every  annuity  considerations  therein  set  forth ;  one  of  vrhich  (^rhel'eby  the  na- 

bond,  &c.  to   tureof  the  transaction  will  api)ear)stated,  that  before  the  making 

be  enrolled:  ri        /  j  a 

it  is  not 
enough, 
therefore, 
for  the  de- 
fendant to 
plead  gene- 
rally to  an 
action  on  a 
bond  condi- 
tioned for  the 
payment  of 
an  annuity, 
the  con- 
sideration 
whereof 
does  not  ap- 
pear upon 
the  face  of 
the  bond  or 
condition  set 
forth  upon 
oyer,  that  it 
was  sealed 
and  deliver- 
ed njhr  the 
passing  of 
the  act  and 
that  710  inc- 

inm-ial  of  it  was  enrolled  ;  without  shewing  that  the  con-ridcralion  va^s  peciininry ;  but  such 
general  plea  is  bad  on  deuuirrcr. 

*  [  530  ]  should 


of  the  same  writing  obKgatory,  viz.  on  the  2'tth  of  February 
180f,  John  Horn,  (the  testator,)  and  one  Robert  Hbrn^  and 
Wm.  Hvrn,{one  of  the  defendants,)  were  copartners,  as  dtstilfei*s. 
That  on  tlie  1st  of  March  180^!,  before  the  bonds  given,  Iltfbert 
.Horn  ceased  to  be  a  partner ;  and  on  the  20th  of  March  I80if 
the  testator  was  desirous  of  withdrawing  himself  from  the  part- 
nei*sbip,  in  order  that  the  same  business  might  be  carried  on  by 
the  defendants  together  upon  certain  tenns  to  be  agreed  upon. 
And  that  on  the  said  20th  of  March,  beforc  the  bonds  given,  it 
Avas  coniiptly  agreed  between  the  testator  and  the  defendants, 
that  the  testator  should  withdraw  from  the  said  business  as  from 
the  1st  of*  March,  preceding  in  favour  of  the  defendants,  and 
permit  them  to  occupy  and  enjoy  a  certain  distill  house  and 
other  premises,  and  certain  utensils  of  trade  therein,  in  con- 
sideration of  an  annuity  of  COOL  to  be  paid  to  the  testator,  his 
executors,  &c.  during  the  lives  of  himself  and  his  wife,  and  the 
survivor  of  them ;  and  that  the  defendants  should  take  the  debts 
owing  to  the  late  partnership  ;  and  that  the  horses,  drays,  &c. 
{Robert  Horn  having  consented  thereto)  of  the  late  partnership 
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should  be  purchased  by  the  defendants  for  1815/. ;  wliich  sum  1886* 
the  testator  should  lend  to  the  defendants,  and  sliould  forbear 
and  give  day  oi  payment  for  the  same  to  theui  from  the  said 
20th  of  March  1801  unt'dthe  1st  of  Septetnber  1801,  for  which 
they  should  pay  liim  interest  at  the  rate  of  5/.  i>er  cent,  us  from 
the  1st  of  March  1801  to  the  said  1st  of  September;  although 
the  said  1815Z.  were  not  lent  till  after  the  said  1st  of  March^ 
&c. ;  and  altliough  9001.,  part  of  the  said  debts,  were  not 
received  by  the  defendants  till  long  after,  &c.  And  then  it 
alleged  that  the  first  bond  for  3G30/.  and  the  other  bond  for 
5000/.  conditioned  to  secure  the  said  annuity  of  600/.  were 
given  in  consideration  of  and  to  secure  the  said  usurious  agree- 
ment. And  lastly,  (as  to  the  annuity  bond,)  the  defendants 
pleaded  that  the  said  writing  obligator)',  with  the  condition 
thereof,  was  sealed  and  delivered  after  the  passing  of  the  stat.^ 
17  Geo.  3.  c.  26.  (the  annuity  act,)  viz.  on  the  20th  of  March 
1801,  and  that  no  memorial  of  the  same  was  within  20  days  of 
the  execution  thereof  inroUed  in  the  Court  of  Chancery  as  re- 
quired by  the  act,  Uy  reason  whereof  tlie  said  writing  obligatory 
is  null  and  void.  The  replication  took  issues  on  the  usurious 
agreements  alleged  in  the  former  pleas,  and  demurred  generally 
to  the  last  plea» 

Burroiighy  in  suppoi't  of  the  demurrer  relied  upon  the  cases  [  531  ] 
o(  Crespigni/  v.  Wiitenoom,  (a)  and  Hutton  v.  Lewis,  (6)  as  shew- 
ing that  the  8th  clause  of  the  auimity  act,  which  says  that  it 
shall  not  extend  "  to  any  voluntaiy  annuity  granted  without 
regard  to  pecuniary  consideration,"  was  iM)t  merely  an  exception 
to  the  generality  of  the  first  clause,  requirhvg  a  memorial  of 
cveri/  annuity  to  be  inrolled ;  but  that  the  first  clause  itseltj  con- 
strued and  ex[)lained  as  it  was  by  the  preamble,  and  by  the  3d, 
4111,  7th,  and  8tli  clauses,  applied  only  to  annuities  granted  upon. 
pecuniar]}  considerations,  and  not  to  all  ammities  :  and  there- 
fore, as  the  consideration  did  not  appeal*  upon  the  face  of  tlte 
bond  or  of  the  condition,  set  forth  upon  oyer,  it  was  necessary 
for  the  defendants  to  shew  in  pleading  that  the  consideration 
M-'d^pecu/iionj  ;  without  which  the  want  of  a  memorial,  objected 
to  in  the  last  plea,  Mas  no  bar  to  the  action.     In  Fraed  v.  Tlw 


(«)  4  Ttrm  l\q\  790. 


{h)  5  Tirm  Bcji.  639. 


Duchess 
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1806.       Duchess  qf  Cumbei'land,  (a)  where  there  was  a  similar  plea,  it 

"Z  appeared  upon  oyer  of  the  condition  that  the  consideration  of 

mgainst      the  annuity  bond  M'as  pecuniary.    Then,  according  to  the  rule 

floBN.      of  pleading  in  the  third  resolution  of  fVhelpdale's  case,  (6)  where 

a  bond  or  other  writing  is  avoided  by  act  of  parliament,  the 

party  who  would  avoid  it  cannot  plead  non  est  factum,  but 

must  plead  the  special  matter. 

Littledale  contra,  admitting  that  by  the  received  constiiiction 
of  the  annuity  act  taken  altogether,  if  the  consideration  were 
not  pecuniary,  the  case  was  taken  out  of  the  generality  of  the 
first  clause,  contended  that  it  was  not  necessary  for  the  defend- 
ants in  their  plea  to  allege  that  the  consideration  was  pecuniary, 
r  532  ]  but  that  it  was  sufficient  for  them  to  bring  the  case  within  the 
general  words  of  the  first  clause  of  the  act,  which  extends  to 
every  bond  given  to  secure  an  annuity  ;  and  it  lay  upon  the 
other  side  to  shew  in  reply  that  the  consideration  was  such  as 
that  the  statute  did  not  attach  upon  it.  As  it  is  said  in 
Plowd.  376.  that  where  the  body  of  an  act  is  general,  he 
who  would  bring  his  case  within  an  exception  must  plead  it 
specially. 

Lord  Ellenborougii  C.  J.  That  is  the  case  where  the 
body  of  an  act  is  general,  and  an  exception  to  that  generality  is 
afterwards  introduced  by  way  of  proviso  or  exception  :  but  here 
the  body  of  the  act  is  not  general ;  but,  as  Lord  Kenyon  observed 
in  Crespigny  v.  Wittenoom^  it  is  to  be  gathered  from  the  whole 
purview  of  the  act  that  it  was  only  meant  to  apply  to  annuities 
granted  upon  pecuniary  considerations  :  and  the  last  section  is 
introduced  only  ex  abundanti  cautelft,  and  not  by  way  of  pro- 
viso or  exception  to  the  general  enactment.  The  whole  range 
of  the  act  shews  this.  It  is  not  necessary  to  stand  upon  the  first 
clause  alone  5  though  even  on  the  construction  of  that  clause  I 
think  it  may  be  so  confined ;  but  the  meaning  of  the  Legislature 
appears  still  clearer  as  you  advance  to  the  second  clause,  and  the 
perusal  of  the  third  leaves  no  doubt ;  and  when  you  come  to 
the  8th  clause  it  is  matter  of  surprise  how  the  construction  could 
ever  have  been  doubted. 

Per  Curiam,  Judgment  for  the  Plaintiff 

on  the  demurrer. 

(«)  4  Term  Ilcp.  58J.  and  2  H.  Blac.  230.  {b)  5  Rep.  119, 

Still 
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SriLi.  against  Walls  and  Harris.  Tm-sdm/, 

hinc  17  ill. 

N  an  action  for  an  assault  anil  false  imi)nsonment,  to  which  1  i'f^  stai. 
the  J)cfendant  pleaded  the  general  issue,  it  appeared  in  evi-  ,  i'ves  a  penal- 
deuce  for  the  Plaintiff  before  Heath  J.  at  the  last  Maidstone  as-  ty  in  ca-^e  of 
sizes,  that  the  defendant  TFalls,  as  headborouarh  of  Covcdend  in  ,','  !"?  =''/"*^ 
the  county  of  Kent,  and  Harris  as  his  assistant,  arrested  the  and  directs 
plaintiff  some  day  in  Janiiari/  1805,  between  3  and  4  o'clock  [j'ffVnh'witli 
in  the  afternoon,  and  detained  him  in  their  custody  till  the  paid  on  con- 

eveninsr  of  the  next  day,  when  they  carried  him  before  Mr.  7,"^^"" '  "^''^ 
^  ^  •  '  ^  •'  that  in  case 

Allnutt,  a  justice  of  peace  for  that  county,  who  then  discharged  of  neglect  or 

him.     A  demand  of  the  copy  of  the  warrant  by  which  the '"*^'"®^' ^^  l^^-^ 

or  "ive  secu- 
j)laintiff  had  been  apprehended  was  then  proved  by  his  attorney,  rity'for  the 

but  no  copy  was  given.  On  the  other  hand  Mr.  J Ihmlt  the  ^,^'^;"'^".^;,°^"- 
magistrate  deposed,  that  an  information  was  laid  before  him  by  shall  hi/  war- 
owe  Bellcyiden  against  the  Plaintiff  for  killing  game  on  a  Sunday,  \untwAQv  his 

"  1  o  x>       o         orv        >-     /   N   /-  "     1     .  .  .       iVAwa  and 

aganist  the  stat.  l.i  Geo,  6.  c.  »U.  s.  0.,  (a)  louncled  on  the  prior  seal  cause 

the  same  to 
he  levied  hv 
distress  and  sale  of  the  offender's  goods  ;  and  that  it  shall  he  lawful  for  Mich  justice  to  or-dtr 
such  offender  to  be  dttaincd  in  ciintody  until  retnrn  may  conveniently  he  "made  to  kucu 
varrant  of  distress,  unless  the  parly  convicted  shall  give  security  for  iiis  appearance,  &c. 
Held  that  such  ordci  to  detain  in  custndi/  until  the  return  of  the  \va!  rant  of  distress  may 
he  /"/  imrol. 

srat. 


(rt)  The  act  of  the  10  Geo.  3,  directs  that  "  in  case  such  penalty  shall  ii(,t 
"  he  forthwith  paid  such  justice  shall  hy  warrant  under  his  h.uul  and 
"  seal  cause  the  same  to  he  levied  hy  distress  and  sale  of  the  ofieiider's 
"  goods,  he.  And  in  case  no  sufficient  distress  can  he  had,  such  justice  .shall 
"  commit  the  offender  to  the  common  goal,"  Sec.  But  that  act  is  repealed  hy 
the  13  Geo.  3.  c.  80.  s.  b.  in  all  its  prorisions.  But  hy  s.  6.  of  the  latier  sta- 
tute, any  person  killing  game  on  ^Siauhn/,  "  hcing  convicted  th(ac;;f  in 
"  the  manner  and  form  pre.>crihed  hy  this  act,  shall  he  suhjccted  to  liie 
"  like  forfeitures  and  penalties  as  are  h.ertinhefore  enacted  to  he  iiifl/k'ted 
"  tor  other  offaices  against  tliis  act."  'llie  1st  section  relates  only  lo  so 
much  of  the  statute  10  Geo.  3.  as  provides  again'.t  destroying  game  in 
the  night,  for  which  it  inilicts  certain  penalties  on  conviction  I'or  a  hr,>r, 
-ecimd,  and  third  oftcnce.  Sec-/.  2.  gives  a  form  of  conviction  ;  .^  3.  direct-, 
the  clerk  of  the  peace  to  give  a  ropy  of  t!\e  conviction  ;  and  x.i.  enut.-, 
••  That  the  pccu;ii:M-y  penaltie"^  /l-,  ''/'  to  h'.'  iiirmTcd  aP'i  made  payahl';  'loou 

Vji..  \  II  *  ^^  •'  any 
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1806.       Stat.  10  Geo.  3.  c.  19.  s.  2.  (which  information  was  read  in  evi- 

StiTl       dence.)    That  he  accordingly  summoned  the  plaintiff,  who  ap- 

agaimt      peared  before  him,  and  convicted  him  of  the  penalty  specified 

Walls.      |jj  jj^^  ^^^.  yy\^]^\^  the  plaintiff  declaring  himself  unable  to  pay, 

the  magistrate  issued  a  warrant  of  distress  returnable  the  next 

day,  and  verbaVy  directed  the  defendants  to  detain  the  plaintiff 

in  custody  until  it  could  be  known  whether  a  sufficient  distress 

could  be  levied  on  the  plaintiff's  goods.    The  plaintiff  however 

paid  the  penalty  the  next  day,  and  was  then  discharged.   It  was 

objected  that  the  magistrate  was  not  authorised  by  the  statute 

to  commit  the  plaintiff  hy  parol :   if  he  wore  so  authorised,  a 

nonsuit  was  to  be  entered  3  otherwise  a  verdict  for  405.  given 

by  the  jury  was  to  stand. 

Garrow  and  Mspinasse  now  shewed  cause  against  a  rule  for 
entering  a  nonsuit,  and  referred  to  the  rule  laid  down  by 
Hawkins,  (a)  that  every  commitment  must  be  in  writingy  under 
the  hand  and  seal  of  the  person  by  whom  it  is  made,  and  ex- 
[  o3o  ]  pressing  his  office  or  authority,  and  the  time  and  place  at  which 
it  is  made,  and  must  be  directed  to  the  goaler  or  keeper  of  die 
prison.  And  contended  that  the  order  of  the  justices,  spoken  of 
in  the  stat.  13  Geo.  3.  c.  80.  s.  4,  to  detain  the  offender  in  cus- 
tody till  the  return  of  the  warrant  of  distress,  must  be  under- 
stood ofan  order  of  commitment  in  the  usual  legal  form,  namely, 
an  order  in  icriting,  &c.  That  this  was  confirmed  by  the  ge- 
neral provisions  of  the  stat.  24  Geo.  2.  c.  44.  whereby  no  action 
shall  be  brought  against  any  constable  or  other  officer  acting  in 
obedience  to  a  justice's  warrant  until  demand  and  refusal  for 
six  days  of  the  perusal,  and  of  a  copy  of  the  warrant;  the  pro- 


"  any  conviction,  &c.  shall  be  forthwith  paid  by  the  person  convicted,  &c. 
"  And  in  case  such  person  shall  refuse  or  neglect  to  pay  the  same,  or  to 
"  give  security  for  the  payment  thereof,  such  justice  shall  by  warrant  under 
"  his  hand  and  seal  cause  the  same  to  be  levied  by  distress  and  sale  of  the 
"  offender's  goods,"  &c.  And  then  it  proceeds,  "  and  it  shall  and  mni/  be 
"  lawful  for  such  justice  to  order  such  offender  to  if  detained  in  srfe  custody  untU 
"  return  may  conveniently  he  had  and  mrde  to  such  uarrnnt  of  distress,  unless 
"  the  party  so  convicted  shall  give  suflicient  security  for  hi?  appearance,  &:c. 
'•  But  if  ur.on  such  rcUirn  no  sufficient  di-tross  can  be  had,  then  and  in  sucli 
"  cu;e  the  said  justice  shall  and  may  commit  such  oiiiiKlrr,"  JvC. 

(a)  '2  }luuk.  ih.  16.  J.  Lj. 

d  action 
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^lucliou  of  which  warrant  is  a  justification  to  the  officer:  the       180C. 
object  of  which  regulation  is  to  give  some  certain  remedy  against       r 
the  magistrate  himself,  who  is  thereby  made  responsible  for  the      anaimt 
legality  of  the  arrest.     But  if  a  commitment  by  parol  may  be     Walls. 
justified,  great  mischief  and  uncertainty  will  be  introduced, 
and  the  checks  intended  by  the  legislature  in  favour  of  the 
liberty  of  the  subject  will  be  eluded.    They  also  suggested  that 
the  proper  course  M'ould  have  been  for  the  magistrate  to  have 
made  out  his  warrant  in  the  alternative ;  i.  e.  to  distrain  for 
the  penalty,  if  a  sufficient  distress  could  be  found ;  or  otherwise, 
to  commit  the  party. 

Baxjley  Serjt.  and  Taddi/  were  to  have  supported  tlie  rule; 
but 

The  Court  were  all  satisfied  that  under  the  act  of  the  13  Geo.  3. 
c.  80.  the  magistrate  might  legally  authorise  by  parol  the  de- 
fendants to  detain  the  plaintiff  in  custody  till  the  return  of  the 
warrant  of  distress.  They  also  said,  that  the  commitments 
spoken  of  by  Hau;A;ws  in  the  passage  cited  meant  commitments  [  536  ] 
to  the  custody  of  sheriffs,  goalers,  &c.  For  it  never  could  be 
doubted  but  that  a  magistrate  might  by  parol  order  an  offender 
to  be  detained  in  custody  until  he  could  make  out  his  warrant 
of  commitment:  and  this  Court  were  in  the  constant  habit  of  di- 
recting commitments  verbally,  which  were  afterwards  recorded. 
So  a  magistrate  in  case  of  a  breach  of  the  peace  within  liis 
view  might  instantly  order  the  offender  to  be  taken  into  cus- 
tody :  otherwise  in  the  case  of  a  sudden  affray,  all  the  powers 
of  the  king's  commission  might  be  in  abeyance  for  want  of  pen, 
ink,  and  paper.  That  there  was  nothing  in  the  act  requiring 
the  authority  to  distrain,  and  to  commit  if  there  were  no  suffi- 
cient distress,  to  be  by  the  same  warrant :  and  the  Lord  Chief 
Justice  thought  that,  according  to  the  wording  of  the  act,  the 
authority  was  rather  more  properly  executed  by  separate 
warrants. 

Rule  absolute  for  enter- 
ing a  nonsuit. 


2  D  2  Toms 
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Tuesday, 
June  ihh. 

Where  the 
debt  was 
paid  attcr  an 
4ilius  plur'us 
writ  issued, 
the  defcn- 
•lant  cannot 
object  at  tlie 
Trial  that  the 
latitat  was 
not  returned  ; 
for  at  any 
rate  if  the 
ahas  pluries 
writ  were 
the  coni- 
Hipnceinent 
of  the  action, 
it  is  only  an 
irrc'iularity; 
which, 
thougli  a 
ground  for 
a.ppiication 
to  the  Court 
To  set  aside 
the  proceed- 
ings, yet 
having  l»een 
once  waved, 
cannot  after- 
wards be  ob- 
jected to. 
Neither  can 
it  be  fibjcct- 
eil  at  liie 
triul  that 
when  the 
d(:bt  was 
I'aid  the  de- 
it  ndant  had 
no  notice  of 
any  action 
commenced 
or  costs  in- 
curred. 

-^  [  5.37  ] 


Toms  against  Powell. 

SSUM PSIT  for  goods  sold  and  delivered.  Pica  iion  as- 
sumpsit. At  the  trial  before  Heath  J.  at  the  last  Surrey 
assize.s  the  Plaintiff's  demand  for  the  goods  was  admitted  to  the 
amount  of  61.  10.9.  hi. ;  and  the  only  question  was,  whethai* 
the  Defendant  had  not  paid  for  them  before  the  action  was  com- 
menced. The  plaintiff'  sued  out  his  first  writ,  dated  22d  of 
June  1805,  which  *  was  not  proved  to  have  been  returned;  his 
second  writ,  an  alias,  on  the  25th  of  June,  and  an  alias  pluries 
returnable  in  Michaelmas  term,  and  served  on  the  2Gtli  of 
August.  After  the  issuing  of  the  last  writ,  and  before  the  ser- 
vice of  it,  the  defendant  paid  the  plaintiff"  his  full  demand  for 
the  goods  ;  but  no  mention  whatever  was  made  of  the  costs  at 
that  time :  which  it  was  now  insisted  ought  also  to  have  been 
paid.  The  jury  foimd  a  verdict  for  the  plaintiff"  with  nominal 
damages  ;  and  the  defendant  had  leave  to  move  to  enter  a  non- 
suit, if  the  Court  should  be  of  opinon  with  him. 

Bowen  moved  in  Easter  term  last  to  enter  a  nonsuit,  1st,  on 
the  groTHid  that  for  want  of  shewing  the  return  of  the  writ  of 
latitat,  there  was  nothing  whereon  to  foimd  the  alias  pluries 
writ,  and  therefore  no  proper  commencement  of  the  action 
shewn  before  the  debt  was  paid.  And  he  referred  to  Harris 
q.  t.  V.  JVoofford,  (a)  where  it  was  holden  necessary  to  shew  the 
return  as  well  as  the  suing  out  of  the  first  writ,  in  order  to  save 
tlie  statute  of  limitations,  2flly,  That  the  debt  was  paid  by 
the  defendant  without  any  knowledge  of  an  action  commenced ; 
and  that  the  receipt  of  it  by  tlie  plaintiff'  without  any  demand 
for  costs  was  a  waver  of  them  on  his  part.  Tlie  Court  however 
granted  a  rule  nisi  on  the  first  ground  only ;  saying  that  the  last 
ground  of  objection,  however  it  might  have  induced  the  Court 
on  application  to  stay  the  proceedings,  was  no  defence  at  the 
trial.     And  now, 

Lrnxes,  on  shewing  cau«c,  having  oh-ervcd  that  the  debt  Mas 
not  paid  till  after  the  issulnT  of  the  alias  phu'ies  writ,  the  ir- 
regularity of  which,  supposing  the  lir.-t  writ  had  not  been  re- 


{a^  t  i'a.ii  H-p.  01  r 
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turned,  was  cured  by  appearance,  and  could  not  be  objected  to        1006. 
at  nl.-ii  prius  ;  ~ 

Tlie  Court,  without  bearing  any  further  argument,  agreed  a^ramst 
that  if  the  latitat  were  not  to  be  considered  as  the  commence-  I'uwttL. 
incut  of  the  suit  for  want  of  its  being  returned,  at  any  ratetlie 
subsequent  process,  to  which  tiie  defendant  had  appeared,  was 
to  be  so  considered  :  and  the  debt  not  having  been  paid  till  after 
the  suing  out  of  that  process,  the  plaintiff  was  entitled  to  a  ver- 
dict for  the  recovery  of  his  costs.  They  added,  that  the  defend- 
ant should  have  aj)plied  to  the  Court  in  tlie  lirst  instance  to  stay 
tlie  proceedings,  instead  of  going  to  trial.  And  Lawrence  J. 
observed,  that  this  was  very  dillerent  from  the  case  of  Harris 
V.  IVoolford,  where  in  order  to  avoid  the  statute  of  limitations 
it  was  necessary  to  coiuiect  the  alias  writ  with  ilie  original  writ 
of  latitat,  in  order  to  shew  that  the  action  was  commenced 
within  time;  which  could  not  be  done  without  shewing  the  le- 
turn  of  the  first  writ.  "^IMiat  case  would  have  apj)lied  more  to 
the  present  if  the  defendant  had  paid  the  debt  after  the  issuing 
of  the  latitat,  but  before  the  issuing  of  the  alias  pluries  writ ; 
for  then  in  order  to  have  entitled  himself  to  the  costs  the  [)lain- 
tiiVnuist  have  shewn  the  commencement  of  the  action  before 
the  payment  of  the  debt  by  the  return  of  the  latitat.  But  here 
the  debt  was  not  paid  till  after  the  alias  pluries  writ  issued,  to 
which  the  defendant  appeared.  And  if  that  were  not  a  proper 
comiaencement  of  the  action,  the  defendant  should  have  ap- 
l>lied  to  the  Court  to  set  aside  the  proceedings  for  irregularity: 
but  having  waved  the  irregularity,  he  cannot  afterwards  object 
to  i!. 

Rule  discharged,  (a) 

(ii)   \'i]v  p.'v.^ov',  ■■.-.  I'ri  :,  7   Tarn  Jv'//.  (",  uiul    T^-v  v.    Ihvminu  ih.i^KV. 


The 
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Wfdncsd'i'i 


JunTS'.'  '^''*''  ^^'^■*'  ''^"'"*'  '^^'*^  Inhabitants  of  Lkich. 


Five  days  l.c-  HpYVO  justices  by  an  order  removed  John  Brazier,  Hannahhis 
fore  tlie  end  X  ^jf^  ^jj^j  ^jj^jj.  foyj.  children,  by  name,  from  the  parish  of 
of  the  year  a  '  i      r- y-,  •/•  rr. 

servant  ab-     Leigh  to  the  parish  of  Chjton-upon-  Teame,  both  in  the  county  of 

sented  hhn-  ff^orcesfer.  The  sessions  on  appeal  quashed  the  order,  subject  to 
self  by  leave     ,  ./.,./-.  i      ^  ,,       .  'J 

one  day  from  the  opnuon  of  this  Court  on  the  folio wnig  case. 

his  master's  fhe  pauper,  John  Brazier,  being  legally  settled  in  Clifton- 
look  out  for  fipon-Teame,  on  the  31st  oi  March  1795  hired  himself  as  a  ser- 
an()iher  place,  vant  in  husbandry  for  a  year  to  S.  Jones  of  the  parish  of  Lulsley, 
return  the  ^"^'  agreed  for  6i.  \0s.  for  the  year's  service.  The  pauper  re- 
master on  sided  at  Liilsley  in  Jones's  service  from  thence  until  the 25th  of 
pretence  said  ^^^^'^^^  1796  j  upon  which  day,  by  permission  oi"  his  master 
he  should  and  for  the  purpose  of  seeking  a  new  service  for  the  ensuing 
lono^cr^m^hi's  y^^i")  he  went  to  the  Mop  (a  meeting  for  the  purpose  of  hiring 
service,  aiul  servant?)  at  Bromyard,  six  miles  from  Lulsley.  The  pauper  did 

ottered  him  a  ^^^^  {.pj^u.^  ^.o  his  master's  house  till  three  o'clock  in  the  morn- 

tnlle  less  than 

his  whole        ing  of  the  2()th  of  March,  when  he  came  home  with  some  rib- 

wagcs;  which  \^q^^s,  in  his  hat,  which  he  had  purchased.     In  the  course  of  the 

the  servant  .  ' 

refused;  but   morning  ot  the  26th  his  master  came  to  him,  and  observed, 

was  then        a  j,j.  supposed  masters  were  scarce  at  the  Mop,  and  that  he  had 

readv  to  nave       ,.        ,  i.  ,  ,.  ,        ,  .    ,  ,         ,        .  , 

accepted  his    enlisted  tor  a  soldier,  and  told  the  pauper  he  should  stop  no 

whole  wages,  longer  in  his  service."   The  pauper  told  his  master  he  had  not 

would  rather  enlisted,  (which  was  the  fact,)  and  that  he  wished  to  stop  his 

have  staid  out  year  out.     But  the  master  said  he  would  not  keep  the  pauper 

luiiiudiatelv    '^"^'  ^^^^.^^r  in  his  service,  and  the  pauper  should  stop  no  longer; 

applied  to  a     and  at  the  same  time  offered  the  pauper  as  wages  for  the  time 

uljli^'c'liis^  ^'^  he  had  served  something  less  than  6/.  10.v.,  which  the  pauper 

niasicr  cither  refused  to  accept.   The  pauper  said  he  v/ould  have  accepted  the 

to  pay  hun  j-^^jj  year's  wages  if  then  tendered  to  him  bv  his  master  :  but 
the  wliule  or  •'  '^  •  ' 

to  receive 

him  into  his  service  fcir  the  remainder  of  the  year  ;  when  tlic  magistrate  ordered  half-a-crown 
to  be  deducted,  and  the  servsmt  liiereupon  liired  himself  to  anoihtr  master,  before  liis  first  year 
u(i<i  out ;  and  after  the  year  received  tVom  his  master  his  whole  wages  :  Held  that  this  was 
a  dir-soiution  of  the  contrnct  before  the  end  of  the  year  by  nuitual  content,  signified  on  the 
j  ;'rt  n(  the  ser\-atit  by  lii^  sutcrin^  into  another  service, 

'  ,  .'  K)  J  that 
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that  he  had  rather  have  staid  out  l»is  year.    Tlie  pauper  left  his       1806. 

master's  house  immediately  in  consequence  of  what  had  passed,        

and  never  returned  to  it.  On  the  next  day,  the  27th  of  Marc/i,  airuiust 
a  summons  havint^  been  taken  out  by  the  pauper  against  his  "^^^  Inhabi- 
master,  they  both  appeared  before  the  justice  of  the  peace  for  the  Leigh. 
said  county ;  upon  which  occasion  the  pauper  applied  to  the 
magistrate  to  direct  his  master  eitlier  to  receive  him  into  his 
service  for  the  remainder  of  the  year,  or  to  pay  him  his  whole 
year's  wages:  and  the  magistrate  verbally  directed  half-a-crown 
to  be  deducted  from  the  year's  wages  and  retained  by  the  mas- 
ter. The  pauper  on  the  same  27th  of  March  hired  himself  as 
a  servant  to  Mr.  Smith  of  Broadvcas,  and  on  that  day  entered 
upon  such  service.  About  a  week  after  the  pauper  went  to  his 
former  master  Mr.  Jones  for  his  wages,  Avho  paid  the  full  sum 
of  6/.  10.9.  Mr.  Joites  some  days  afterwards  applied  for  a  re- 
turn of  the  half-crown  directed  by  the  magistrate  to  be 
deducted,  but  the  same  was  never  returned  to  Mr.  Jo)ies.  The 
Sessions,  beuig  of  opinion  that  the  pauper  under  the  circum- 
stances above  stated  had  gained  a  settlement  in  Lulsleij  by 
hiring  and  service  for  a  year  with  S.  Jones,  quashed  the 
order.  The  question  for  the  opinion  of  the  Court  was. 
Whether  under  the  circumstances  above  stated  the  pauper 
served  a  year  with  S.  Jones,  so  as  to  gain  a  settlement  in 
Lulsley  f 

Puller,  in  support  of  the  order  of  Sessions,  endeavoured  to  [  541  ] 
distinguish  this  from  Rex  v.  King's  Pyoii,  (a)  and  Rex  v.  Sim- 
hrook ;  (b)  in  the  former  of  which  the  master  upon  some  dispute 
had  discharged  the  servant  so  long  as  four  months  before  the 
end  of  the  year  ;  and  the  magistrate  to  whom  the  servant  ap- 
plied for  redress  gave  the  master  the  option  either  to  take  her 
back  or  to  put  an  end  to  the  contract  upon  paying  the  whole 
Year's  wages ;  and  he  elected  to  pay  the  whole  wages,  which 
tlie  servant  agreed  to  accept ;  but  the  master  withheld  some 
wool  which  he  had  agreed  to  give  her  if  she  behaved  well. 
In  the  case  of  Sudbrook  it  was  stated  that  the  servant,  about  a 
fortnight  before  his  year  expired,  being  too  ill  to  work,  left  his 
master  s  service  upon  receiving  his  Avhole  year's  wages,  from 
whence  his  assent  to  the  dissolution  of  the  contract  was  inferred; 

(«)  4  Ea^t,  351,  (/')  lb.  o:'6. 
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1800.        us  in  tlie  prior  case  it  was  from  the  servant's  accepting  tlic 

The  Ki  NO    ^^"'^^^^  upon  the  terms  offered  by  the  magistrate  to  the  master, 

I'igiiiitit       In  neither  case  was  there  any  fraud,  which  is  the  distinguishing 

The  Inhabi-   feature  of  this  case.  Here  the  servant  going  to  seek  for  another 
tants  of  S3 

Lkigh.  place  at  the  Mop  was  a  lawful  cause  of  absence,  as  washolden 
in  Rex  v.  Islip,  (a)  for  which  tlie  master  could  not  have  dis- 
charged him,  even  if  he  had  gone  there  without  leave,  and  still 
less  with  it :  and  it  was  settled  in  the  case  oi England  and  ffest- 
Horsley  (6)  that  a  master  cannot  prevent  his  servant  gaining  a 
settlement  by  wrongfully  turning  him  out  of  his  service  before 
the  end  of  the  year.  Now  here  the  act  of  the  master  was 
Avrongful  and  fraudulent,  and  the  servant  all  along  refused  to 
put  an  end  to  the  contract,  and  received  his  whole  year's  wages 
after  the  expiration  of  the  year. 
542  ]         Peake  and  Petit  contra  were  stopped  by  the  Court. 

Lord  Ellknborough  C.  J.  How  can  there  be  said  to  have 
been  a  constant  refusal  of  the  servant  to  put  an  end  to  the  con- 
tract when  he  actually  entered  into  another  service  before  the 
time  when  his  first  contract  would  have  expired  ?  That  is  an 
insuperable  difficulty.  That  he  did  not  receive  his  wages  be- 
fore the  year  w^is  out  cannot  vary  the  case ;  for  he  would  have 
received  them  at  the  time,  if  offered.  The  case  of  King's  Pj/on 
is  almost  in  terms  the  same  as  the  present.  The  magistrate  in 
both  cases  was  made  a  sort  of  arbitrator  between  the  parlies, 
and  both  parties  acquiesced  in  putting  an  end  to  the  contract 
of  master  and  servant. 

The  other  Judges  concurred.  And  Le  Blanc  J.  added,  that 
if  there  were  any  fraud  in  this  case  the  magistrate  nmst  have 
been  a  party  to  it. 

Order  of  Sessions  (jua-i^lic'd. 

(«)    1  S.'r'i.  A  i:,.  (h)   U).  .-..'t, 


>K1H.\\  I'  K 
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SkDGWICK    against   AlLEUTON.  Wednesihy, 

June  18th. 

UPON  a  rule  for  setting  aside  an  interlocutory  judgment  for  jhe  plaintifF 
irregularity,  it  appeared  that  the  declaration  was  delivered  's  not  bound 
on  the  IGth  of  May,  and  on  the  22d  there  was  a  rule  to  plead,  o^der  for^" 
On  the  23(1,  indorsed  for  the  24th,  a  summons  was  taken  out  time  to  plead 
for  time  to  plead,  and  eight  days  were  given,  which  would  th?defendant 
expire  on  the  4th  of  June ;  but  the  Plaintiff  was  never  served  if  it  be  not 
with  any  order  for  time  to  plead,  and  considering  the  order  as  served  "but 
abandoned  he  signed  judgment  on  the  2nd  of  June:  after  which  may  sign 

and  *  within  time  if  the  order  had  been  drawn  up  and  served,  i"^™^"*^  f^ 

»  '  tor  want  of  a 

the  defendant  pleaded  the  statute  of  limitations.  plea  after  the 

Park  shewed  cause  against  the  rule,  and  contended  for  the  ^l^'^.^^^^j 

^  ,  the  defendant 

regularity  of  the  judgment,  for  want  of  drawing  up  and  serving  would  have 

the  order  for  time  to  plead.     And  ^^^V  ^T-'^'^ 

•  z'     1     1  to  plead  if 

The  Court  were  satisfied  that  the  order  ought  to  have  been  no  such 

iirawn  up  and  served:  as  it  might  otherwise  open  a  door  to  P'^^^'"  ^^^ 

,  ,  .  ,  1.11  1  t)cen  made, 

mistakes  and  perjury  as  to  tlie  terms  on  which  tlie  order  was  r^o  -, 

granted.     Wliereupon 

Abbott  contra  objected,  that  the  declaration  was  delivered  so 
late  in  the  last  term,  that  the  defendant  was  not  bound  to  plead 
till  this  term,  and  therefore  did  not  want  the  order  for  time  to 
j)lead  :  and  this  being  assented  to  by  the  Master, 

The  Court  on  this  latter  ground  said,  that  the  parties  were 
remitted  to  their  original  situation  as  if  there  had  been  no  order 
made  for  time  to  plead  j  and  therefore  made  the 

Rule  absolute. 


HORN  !(>> 
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Wednesday,     Thorxton  iind  Others,  Assignees  of  Rangdale,  a  Bankrupt, 
'"^        '  against  Habgreaves  and  Another. 

Where  a         TN  trover  for  certain  wools  and  woollen  cloths,  tried  before 

trader  being    JL  Rooke  J.  at  the  last  York  assizes,  the  only  question  was,  whe- 

preditor  for*   ^^^^  the  Defendant  had  obtained  the  goods  in  question  by  undue 

payment  or     pi-eference  from  the  bankrupt  in  contemplation  of  bankruptcy. 

or*^tt^r  of*  '^^^  material  witness  for  this  purpose  was  Rd.  Hargreaves  the 

which  he  said  book-keeper  and  near  relation  of  the  defendants,  called  by  the 

have,""<rave  a  PM'i^tiffs ;  wlio  proved  that  when  Rangdale  became  a  bankrupt 

bill  of  sale  of  he  owed  the  defendants  above  200Z. :  that  he  had  before  pro- 

and  doths"^^  mised  them  payment,  and  had  not  kept  his  word.  That  Rang- 

in  a  mill,  ap-  dale  met  the  defendants  at  his  (the  witness's)  house  on  the  24th 

parently  the    ^^  October  last.    Rangdale  had  then  two  parcels  of  goods  at  the 

stock,  and      defendants'  house,  the  value  of  which  were  to  be  settled  after- 

immediately   -^y^rds.    The  defendants  told  Rangdale  that  they  expected  him 

ness  and         to  have  paid  according  to  promise,  to  which  he  answered  that 

home  and  be-  j^g  jjjjj  ^Qt  the  money,  but  would  pay  501.  in  a  week.    The 
came  a  bank-  ,    _      ,  •  i     ,  i  ■   i  •,.  xi. 

rupt :  this,      defendants  said  they  would  have  money,  or  security,  or  the 

inasmuch  as  goods  ;  that  they  had  a  right  to  stop  the  goods,  and  would  be 

did  not  paid.  Rangdale  said  that  they  need  not  be  in  a  hurry  j  they  had 

redeem  the  always  a  sufficient  security  in  their  hands  for  their  money.  The 

from^anT^"  same  witness  also  deposed  that  he  did  not  recollect  any  thing 

present  dif-  said  about  Rmigdale's  stopping ;  but  that  he  was  afraid  that 

h  the^'ordU^^  some  of  his  creditors  would  be  turbulent  with  him  if  he  could 

nary  motive  not  pay  them  as  they  expected ;  by  which  the  witness  supposed 

'"t  ^"h^  ^'^  *^^^  Rangdale  might  mean  in  case  he  suffered  the  goods  to 

really  done  remain  in  the  defendant's  hands.  The  witness  then  wrote  out  a 

under  the        :*  ijjjj  ^^  parcels  of  a  sale  of  the  goods  in  question  from  Ranmlalc 
pressure  or  a  »  ^  •  i   i       t.         ,   7 

threat,  is  evi-  to  the  defendants ;  (a)  which  was  not  signed  by  Rangdale,  nor 

dencc  that  it   ^^,^^  |,g  askcd  to  sign  it ;  but  the  witness  deposed  that  he  wrote  it 

was  not  done 

under  such 

pressure,  but 

volimtarily,  and  with  a  view  to  prefer  the  particular  creditor  in  contemplation  of  bankruptcy  ; 

and  is  therefore  void  as  against  the  assignees  of  the  bankrupt. 

♦[  545  ]  .  '  .    . 

(fl)  This  was  in  the  common  form  of  a  bill  of  parcels,  and  intitled  "Octo- 
ber ^Hh,  1805.  Jl.  and  H'.  Hargreaves,  bought  of  B.  Rangdale'"  and  then 
followed  eight  items  of  good^-,  amounting  altogether  to  190/.  8j.  CW. 

"  by 
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545 


Thornton 

against 
Har- 

ORBAYES. 


"  by  Raugdales  consent,  order,  and  appointment,  in  his  room  1806. 
Hiid  stead."  When  Rangdale  left  the  witness's  bouse  he  said  he 
was  going  to  his  workman's  bouse,  about  two  miles  from  his 
own  house :  he  did  not  say  how  long  he  should  stay,  nor  whether 
he  should  go  home  that  night  ;  and  he  gave  no  other  reason 
for  going  than  the  settling  about  delivering  two  raw  cloths  to 
the  defendants.  He  said  something  about  facing  his  a'editors; 
but  did  not  give  that  as  a  motive  for  going  away,  to  the  best  of 
the  witness's  recollection.  But  that  if  he  should  be  obliged  to 
start  on  account  of  his  creditors,  he  hoped  the  witness  and  an- 
other person  whom  he  named  would  bring  about  an  assignment. 
Afterwards,  on  the  same  evening,  Rangdale  desired  the  witness 
to  say  to  his  uncle  that  he  thought  he  should  be  obliged  to  stop 
on  account  of  what  he  had  done  for  the  defendants  ;  (i.  e.)  the 
sale  of  the  goods  in  question  to  them.  On  his  cross-examina- 
tion he  said,  that  the  bill  of  sale  was  to  enable  the  defendants  to 
ascertain  the  value.  That  the  bankrupt  had  previously  at  times 
said,  that  the  defendants  had  always  a  security  in  their  own 
hands.  That  the  bankrupt  set  the  prices  to  the  goods,  and  the 
Avitness  wrote  them  down  as  he  fixed  tliem.  That  the  defend- 
ants had  suffered  the  bankrupt  to  take  away  three  i)ieces  of  Raw 
the  day  before.  That  he  said  he  had  plenty  to  pay  with,  and 
could  pay  20a\  in  the  pound.  That  the  Avitness  made  the  bill  [  546  ] 
of  sale  that  there  might  be  a  sale,  and  the  defendants  thought 
it  would  make  it  more  secure.  On  this  evidence  the  learned 
Judge  left  it  to  the  jury  to  say  whether  there  were  any  fraud 
between  the  bankrupt  and  the  defendants.  That  fraud  would 
vitiate  any  transaction,  but  that  where  there  was  no  fraud 
creditors  had  a  right  to  use  menaces  or  compulsory  means  to 
obtain  payment.  And  he  left  it  to  them  to  decide  Avhether  the 
defendants  had  acted  honestly  and  fairly  in  enforcing  this 
security  by  bill  of  sale,  or  whether  the  bankru])t  had  acted 
vohnitarily,  and  had  fraudulently  agreed  with  them  to  give  them 
a  preference.  The  jury  found  a  verdict  for  the  defendants  j 
which  was  moved  to  be  set  aside,  and  a  rule  nisi  granted  in 
Easter  term  last ;  against  which 

CocJadl  Scrjt.  (and  Holroyd  was  with  him)  now  shewed  cause. 
This  is  no  more  than  the  common  case  of  a  creditor  obtaining 
security  for  his  debt  by  due  diligence  and  a  threat  of  legal 

process 


54<»  CASES  IN  TRINITY  TERM 

1806.  j)ruces5  before  the  bankruptcy  of  his  debtor,  and  while  he  yet  had 
Thornton  ^  disposing  power  over  his  property.  It  may  be  admitted  that 
(ii'niiist  the  defendants  considered  Ra7)gdale'»  situation  as  desperate  at 
cuEtvEs  ^^^  time,  wliich  made  them  the  more  urgent  for  payment,  or 
seciH'ity.  They  had  before  called  upon  him  for  payment,  which 
he  had  promised,  but  had  failed  to  perform;  and  at  last  they 
declared  that  they  icould  have  money,  or  security,  or  the  goods 
then  in  their  hands,  which  they  insisted  on  their  right  to  stop, 
and  that  they  would  he  paid.  This  amounted  to  a  threat  of  an 
arrest  by  legal  process,  unless  they  obtained  payment  or  security 
by  other  means.  On  the  other  hand,  it  appears  that  Raugdale 
did  not  voluntarily  execute  the  bill  of  sale  which  was  afterwards 
given  ;  for  he  still  endeavoured  to  put  the  defendants  off"  by 
[  54/  ]  saying  that  they  need  not  be  in  a  hurry,  and  that  they  had  always 
a  sufficient  security  in  their  hands.  Rut  fearing,  as  it  appears, 
that  if  he  were  sued  he  should  bring  all  his  creditors  upon  him, 
and  be  put  to  great  inconvenience,  though  still  insisting  upon 
liis  solvency,  he  at  last  executed  the  bill  of  sale  of  the  goods  in 
the  mill.  This  cannot  be  said  to  have  been  a  volunta?'y  payment 
made  in  contcmj)Iation  of  bankruptcy  in  favour  of  a  particular 
creditor;  the  circumstances  shew  that  he  made  it  unwillingly, 
after  having  in  vain  endeavoured  to  evade  and  postpone  the 
demand.  If  the  defendants  had  sued  out  a  writ  against  him 
luider  which  the  payment  had  been  obtained,  there  could  have 
been  no  doubt  of  its  validity  ;  but  there  was  no  necessity  for  that 
when  the  end  was  obtained  by  the  threat  of  it.  The  question 
of  fraud  was  distinctly  left  to  the  jury,  and  negatived  by  their 
verdict.  And  he  referred  to  Hartshorn  v.  Sloddeu,  (a)  where 
hordAlva/ilcT/,  under  somewhiit  similar  circumstances,  said,  that 
"  if  the  goods  be  dclivci'cd  through  the  urgency  of  the  demand, 
or  the  fear  of  prosecution,  whatever  may  have  been  in  the  con- 
templation of  the  bankrupt,  this  will  not  vitiate  the  proceeding." 
And  there  too  the  goods  which  had  been  given  to  the  defend- 
ant by  the  trader  shortly  before  his  bankruptcy  were  in  pait 
payment  of  a  bond  debt  not  then  due ;  and  yet  the  sale  was 
establish  e     <' . 

Park  and  Topphig,  in  support  of  the  rule,  said,  tliat  Hartshorn 
wSloddcii,  and  other  case*  there  cited,  were  cases  wiiere  the  act 

:-.)  :  B'K-.':  Villi,  i^o:. 
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ot  bankruptcy  did  not  t.ike  place  till  some  days  after  the  respcc-        10G6. 

live  securities  criveu ;  whereas  here  at  the  time  of  the  bill  of  _ 

°  '  Thornton 

sale  given  there  was  an  inception  *of  the  act  of  bankrui)tcy ;  for       a-.'uinst 
it  did  not  ai)r)car  that  the  banknipt  ever  returned  to  his  own        ^  *'^" 

*  *  '  1  •  .       1  GREAVES. 

home  again,  and  he  certainly  never  shewed  himseli  again  m  his  *  r-  -  ,<,  -, 
business :  and  this  sufficiently  distinguislied  the  j)resent  from  the 
antecedent  cases,  even  if  the  goods  had  been  obtained  upon  an 
actual  threat  of  process  pending  an  incipient  act  of  bankruptcy, 
then  immediately  contemplated ;  which  had  never  yet  been 
<lecided.  But  here  there  was  no  such  direct  threat ;  only  a  mere 
demand  of  security  ;  which  would  not  make  the  payment  by 
the  bankrupt  less  voluntary  when  made  in  contemplation  of 
bankruptcy.  [In  answer  to  an  observation  of  Le  Blanc  J.  that 
there  was  no  evidence  of  the  proportion  which  the  goods 
conveyed  by  the  bill  of  sale  bore  to  the  general  ])roperty  of  the 
bankrupt;  they  answered,]  that  it  swept  away  the  whole. 

Lord  Ellkn-borough  C.  J.  The  only  difficulty  which  lies  on 
the  plaintiffs  in  this  case  is  to  make  out  that  this  was  a  volun- 
Uinj  payment  on  the  part  of  the  bankrupt;  for  that  bankruptcy 
was  contemplated  by  him  when  he  made  the  bill  of  sale  all  the 
evidence  strongly  shews.  J^ut  taking  the  conversation  reported 
between  the  defendants  and  the  bankrupt  to  be  a  threat  of 
process  if  they  did  not  I'cccive  payment  or  security  for  their 
demand,  I  do  not  see  how  the  execution  of  such  a  threat  could 
])ut  the  bankrupt  in  a  worse  situation  than  the  actual  transfer  of 
the  goods  did  ;  for  that  left  him  without  any  property,  and  he 
was  immediately  obliged  to  break  uj)  his  business  and  leave  his 
home.  This  Avould  rather  shew  that  he  did  not  make  the 
transfer  by  dint  of  the  threat ;  for  he  did  not  redeem  himself 
even  from  any  present  difficulty  by  doing  the  act ;  which  is  the 
motive  for  such  an  act  when  really  done  under  the  pressure  of 
a  threat.  And  if  he  got  nothing  by  evading  the  threat,  I  should  [  549  ] 
rather  say  that  it  was  a  voluntary  act  and  preference  on  his 
j)art  as  to  the  particular  creditors.  Altogether  it  is  a  very 
suspicious  case,  and  lit  to  be  further  inquired  into  and  submitted 
to  another  jury. 

Lawrence  J.  If  the  bill  of  sale  swe[)t  away,  as  it  is  said, 
\]\v  \vhole  of  the  bankrupt's  projjcrty,  it  would  be  diflicult  to 
-ay  that  it  was  not  made  in  contemnlation  of  bankruptcy  ;  be- 

cau-e 
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cause  it  would  be  initself  an  act  of  bankruptcy;  and  if  so  made 
in  contemplation  of  bankruptcy,  he  must  have  intended  to  give 
a  preference  to  the  particular  creditors. 
The  other  Judges  concurring, 

^     Rule  absolute  on  payment  of  costs. 


Thursday, 
June  19th. 

The  justices 
are  bound  by 
Stat  9  Geo.  1. 
c.  7.  s.  8.  to 
receive  and 
adjourn  an 
appeal  made 
to  the  TKxt 
sessions  after 
an  order  of 
removal 
made,  against 
such  order, 
if  no  notice 
have  been 
given  to  the 
respondent : 
though  they 
should  be  of 
opinion  that 
the  order  was 
executed  in 
sufficient 
time  before 
the  sessions 
to  have  en- 
abled the 
appellants  to 
give  reason- 
able notice  of 
their  appeal 
to  the 
respondent?. 

*[  550  ] 


The  King  agahist  Tlie  Justices  of  Shropshiue. 

AN  appeal  was  lodged  at  the  next  Sessions  after  an  order  of 
removal  made,  and  was  moved  to  be  adjourned,  on  tlie 
part  of  the  Appellants ;  no  notice  having  been  given  to  the 
Respondents  :  but  the  Sessions,  being  of  opinion  that  there  had 
been  sufficient  time  for  the  appellants  to  have  given  such  notice 
after  the  order  had  been  executed  and  before  the  holding  of 
the  sessions,  dismissed  the  appeal.  Whereupon  a  rule  was 
obtained  in  the  last  term,  calling  upon  the  Defendants  to  shew 
cause  why  a  mandamus  should  not  issue  to  them  commanding 
them  to  receive  and  enter  a  continuance  on  the  said  appeal  to 
the  *  next  general  quarter  sessions,  and  there  to  hear  and  de- 
termine the  matter  of  the  said  appeal.  This  rule  was  enlarged 
to  the  present  term  on  the  motion  of  the  defendant's  counsel* 
But 

Clifford  now  moved  to  make  the  rule  absolute ;  stating  the 
above  facts;  and  suggesting  that  the  defendants,  upon  advice 
taken,  were  satisfied  that  they  had  no  discretion  to  dismiss  the 
appeal  unheard,  on  the  ground  alleged,  as  had  been  once  ruled 
in  The  King  v.  The  Justices  of  the  North  Riding  of  Yorkshire  ;  (a) 
the  contrary  having  been  since  determined  in  Tfie  King  v.  The 
Justices  of  Bucks,  (6)  upon  the  construction  of  the  stat.  9  Geo.  1. 
c.  7-  s.  8.,  which  expressly  directs  that  "  if  it  shall  appear  to 
the  Sessions  that  reasonable  notice  was  not  given,  then  they  shall 
adjourn  the  appeal  to  the  next  quarter  sessions,  and  then  and  there 
finally  determine  the  same." 

Ijord  Ellenborough  C.  J,  said  that  the  opinion  delivered 
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in  the  case  of  The  King  v.  The  Justices  of  Buckinghamshire  had       18A6. 
been  well  considered ;  and  the  Court  were  satisfied  that  the    ThTlcl^No 
statute  was  comj)ulsory  on  the  Sessions  in  these  cases  to  receive      against 
and  adjourn  the  appeal.  "^^^  Justices 

Per  Curiam,  Rule  absolute.  SHRopsmiit. 


T 


[551] 
Doe,  on  the  Demise  of  Lord  Bradfoud,  against  Watkins  Thursday, 

,    «       ^,  *"  June  19th. 

and  Another. 

HIS  was  an  ejectment  for  the  recovery  of  messuages  and  Under  an 

lands,  &c.  in  the  parish  of  Middleton  in  the  county  oiLan-  demise,  dated 

caster,  upon  a  demise  laid  the  1 1th  of  June  1805.    The  action  'n\  January, 

was  tried  before  Chambre  J.  at  the  last  assizes  for  that  county  j  [jQ^gg  ^j,(j    * 

and  the  case  turned  upon  the  sufficiency  of  the  notice  to  quit,  other  build- 

The  premises  in  question,  in  the  possession  of  the  Defendants,  pi,°pose  of 

consisting  of  messuages  or  dwelling-houses,  out-houses,  mills,  carrying  on  a 

and  other  manufacturing  buildings,  meadow  and  pasture  ^^iids^^^g^j^^^^^l'^^ 

and  bleaching  grounds,  though  not  much  of  the  latter,  together  certain  mea- 

with  all  watercourses,  &c.  were  holden  under  a  written  agree-  an  ['bf^^T^' 

ment  for  a  lease,  dated  the  1st  of  January  1702,  for  a  term  of  ing  grounds, 

35  years,  to  commence  as  to  the  meadow  t^roimd  from  the  25th  ofY^^^J^^^^[^^^' 
J         '  !>  'J  J  &c.  for  a  term 

December  then  last  past ;  and  as  to  the  pasture  ground  (except  the  of  35  years, 

field  called  the  Bidl-hill  for  haining  in)  from  the  2bth  of  March  '°  <^<»>^'"enre 

^       '  '^  '^  as  to  the  mca- 

then  next ;  and.  as  to  the  said  field  called  the  Bull-hill,  and  the  dow  ground 

housing,  mills,  out-housinsc,  and  other  bnildinsrs,  and  all  the  residue  ^'?"^  ^^^^  ^^th 

r    ,  .,  .  />  ,     ,         /.,r  ,  ,  of  December 

oj  the  said  premises,  jrom  the  ist  oj  M-dy  next ;  at  the  yearly  rent  last;  as  to  the 

pasture,  from 
the  25th  of  March  next,  and  as  to  the  housing,  7nills,  and  all  the  rest  of  the  premises,  from 
the  1st  of  May ;  reserving  the  first  half  year's  rent  on  the  day  of  Pentecost,  and  the  other 
half  year's  rent  at  Martinmas :  held,  that  the  substantial  subject  of  deniise  being  the  house 
and  buildings  for  the  purpose  of  the  manufacture,  which  were  to  be  entered  on  the  Ist  of 
May,  that  was  the  substantial  time  of  entry  to  which  a  notice  to  quit  ought  to  refer,  and  not 
to  the  25th  of  December,  when  the  incoming  tenant  had  liberty  of  entering  on  the  meadow; 
which  was  merely  auxiliary  to  the  other  and  principal  subject  of  demise  ;  and  consequently 
that  a  notice  to  quit  served  on  the  28th  of  September  (which  would  have  been  sufficient  witli 
reference  even  to  the  25th  of  March,  the  day  of  entry  on  the  pasture  ground  :  the  29lh  of 
Si-ptcmber  being  the  corresponding  half  yearly  day  of  holding  to  the  23th  of  March)  to  quit 
at  (he  erpiration  of  the  current  year  of  holding,  was  sufficient.  Notice  to  quit  served  on  one 
of  two  tenants  on  the  premises,  who  held  under  a  joint  demise,  is  evidence  that  the  notice 
reached  the  other  who  lived  elsewhere. 

of 
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rSOG.       of  250/.  payable  on  the  day  o/ Pentecost,  and  on  t lie  feast-day  of 
J-.  67.  Martin  the  Bishop  in  wmter,  the  first  payment  tliercof  to  begin 

uinmist  and  be  made  on  the  feast-day  of  Pentecost  next.  It  was  further 
Watkins.  ag,.(.(,fj  tjmt  tiie  original  lessee  *  from  whom  the  defendants 
*[  552  ]  claimed  should  within  ten  years  after  the  commencement  of  the 
term  lav  out  4000/.  in  buildings  and  improvements  on  the 
demised  premises.  And  the  lessee  was  at  liberty  to  get  coals 
under  the  premises,  paying  a  certain  proportional  rent  for  the 
same  to  the  landlord.  The  notice  to  quit,  which  M-as  served 
on  the  defendants  on  the  28th  of  September  1804,  was  for  the 
defendants  to  quitaf  the  expiration  of  the  then  current  year  of 
their  holding.  It  also  appeared  that  the  defendants  were  partners 
in  the  bleaching  trade  which  they  carried  on  upon  the  premises. 
Objection  was  taken  to  the  notice  to  quit,  that  it  was  not  half 
a  year  before  the  25th  of  December,  nor,  (according  to  the  num- 
ber of  days,)  before  the  2oth  of  March;  and  that  the  tenancy 
being  entire,  the  notice  to  quit  being  bad  as  to  part  of  the 
demise<l  premises  was  bad  as  to  all.  But  the  learned  Judge,  on 
the  authority  of  the  cases  after-mentioned,  thought  it  sufficient ; 
considering  that  the  effective  commencement  of  the  tenancy  was 
on  the  Istof  3/rti/,  when  the  entry  was  to  be  made  on  the  houses 
and  the  rest  of  the  premises,  besides  the  meadow  and  pasture 
ground,  which  the  tenant  had  liberty  to  enter  upon  before. 
In  Easter  term  last  a  rule  nisi  was  obtained  for  setting  aside  the 
verdict  and  having  anew  trial,  upon  two  grounds  1st,  that  the 
substantial  time  of  entry,  (which  according  to  Doe  d.  Strickland 
V.  Spence  (a)  is  alone  to  be  regarded)  was  cither  the  25th  of 
December,  from  whence  the  first  holding  as  to  the  meadow 
ground  was  to  commence  :  or  from  Martinmas  preceding;  the 
rent  being  reserved  atPentecost  and  Martinmas,  and  the  first  half 
[  553  ]  year  being  })ayable  at  Pentecost  next  after  the  date  of  the  agree- 
ment;  with  neither  of  which  periods  {Christmas  or  Martinmas) 
did  the  notice  to  quit  accord.  2dly,  That  notice  to  quit  was 
only  served  on  the  defendant  JFatkins,  who  resided  on  the  pre- 
mises; there  being  no  proof  that  the  other  defendant,  who  was 
joint  tenant  with  and  partner  of  IFathins,  and  resided  at  Livcr- 
]>ocl,  had  been  served  with  any  such  notice.  But  on  the  autho- 
rity of  Jonci?  (1.  Griffiths  V.  Marsh,  {h)  it  having  Ijcen  loft  to  the 

')  Cl-M'-f,  ICO.  Jh)  I  7V;w  Krp.  161. 

jury 
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jury  to  say  whether  the  notice  served  on  the  one  upon  the  pre-        1806. 
niises  luul  not  reached  the  other  defeudaut,  this  objection  was        T. 

'  *'  i)OF. 

afterwards  abandoned.  a-^ainst 

Cockell  Serjt.,  Topping,  and  Yates  were  now  to  have  shewn  Waimn*. 
cause ;  but  afti^r  the  former  had  stated  the  facts,  and  the  rule 
laid  down  in  Doe  x.  Spence,  and  contended  that  the  substantial 
time  of  entry  was  either  on  the  25th  of  March  when  the  in- 
coming tenant  entered  upon  the  pasture  ground,  or  on  the  1st 
of  Mai/  when  he  took  possession  of  the  house  and  manufacturing 
buildings,  &c.,  which  were  the  principal  objects  of  the  demise; 
the  Court  desired  to  hear  the  other  side ;  saying,  that  the 
onus  was  thrown  upon  them  of  shewing  that  the  substantial 
commencement  of  the  tenancy  was  either  at  Martinmas  or 
Christmas. 

Park,  ff^ood,  and  Scarlett,  in  support  of  the  rivlc,  said,  that 
h\  the  case  of  Doe  v.  Spence,  where  tliere  were  different  times 
of  entry  upon  different  parts  of  the  premises,  the  Court  looked 
to  the  rent-days  as  explanatory  of  the  true  connnencement  of 
the  term  ;  because  it  happened  there  that  the  time  of  entry  on 
the  house  accorded  with  the  next  rent-day :  but  here,  if  the  [  554  ] 
substantial  time  of  entry  be  taken  only  from  the  1st  of  Mai/, 
the  tenant  whose  first  half  year's  rent  was  made  paya])lc  at 
PcJitecost  would  have  to  pay  it  yearly  six  months  beforehand, 
without  the  enjoyment  of  that  which  it  was  said  was  the 
princi[)al  subject  of  the  demise,  and  in  respect  of  which  enjoy- 
ment the  rent  is  reserved.  And  the  same  objec«tJon  ap[)lies, 
though  in  a  less  degree  to  the  25th  of  March,  as  the  com- 
mencement of  the  tenancy,  even  supposing  that  a  notice  to  quit 
any  time  before  the  29th  of  September  the  corresjionding  half 
year's  day,  without  going  further  back  than  the  25th  of  Sep- 
/ember,  would  suffice  for  a  half  year's  notice  to  quit  on  the 
25th  of  March ;  (which  all  the  Court  were  clearly  satisfied  that 
it  would.)  [Le  Blanc  J.  having  observed,  that  in  truth  there 
was  little  or  no  enjoyment  of  the  pasture  or  meadow  between 
the  25rh  of  December  and  the  1st  of  Mai/  :  they  answered]  that 
they  might  be  used  as  bleuehiug  grounds  during  that  period; 
^vhich  distinguished  this  case  in  another  res[)cct  from  Doer. 
Spence,  where  the  demise  was  merely  for  agricaltural  i)urposes. 
Here  tiie  occupation  of  the  meadmv  ground  on  the  25th  of 
Deeemlicr  was  as  beneficial  to  the  tenant  for  manufacturing  pur- 
\o).  Vlh  2J:  pti.e^ 
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1806.       poses  as  that  of  the  Iiouse  on  the  1st  of  May  :  therefore  the  no- 

"Z  tice  to  quit  should  liave  been  half  a  year  before  the  first  entry, 

against      whicli  Nyuiild  neccssarilv  have  been  sufficient  for  the  subsequent 

Watkixs.    times  of  entry  on  the  several  other  parts  of  the  premises; 

though  as  the  tenancy  Mas  entire  no  ejectment  could  have  been 

broui^ht  till  after  the  1st  of  May,  the  last  period  of  quitting. 

[Le  Blanc  J.  said,  that  there  was  no  evidence  that  the  meadow 

was  to  be  used  for  bleaching.]  They  then  noticed  another  dis- 

l  555  ]  tinction  between  this  and  tt^e  cases  of  Doe  v.  Snowden^  (a)  and 
Doe  V.  Spence;  that  here  there  was  an  express  stipulation  in  the 
agreement  that  the  term  of  35  years  should  "  commence  as  to 
the  meadov/  ground  from  the  25th  of  Decembe7',"  dec.  which 
precluded  all  argument  by  implication  that  it  was  to  commence  at 
any  other  time  as  to  that  part  of  the  premises;  and  so  of  the 
rest:  whereas  in  the  other  cases,  the  only  express  stipulation 
was  as  to  the  times  of  enlry  on  the  sevej-al  parcels,  which  left  it 
open  to  implication  and  construction  as  to  the  true  commence- 
ment of  the  term  demised. 

Lord  Ellenboroligh  C.  J.  The  rule  was  laid  down  by 
tlie  Court  in  Doe  v.  Spence^  that  in  these  cases  where  the  in- 
coming tenant  enters  upon  different  parts  of  the  demised  pre- 
mises at  different  times^  the  giving  half  a  year's  notice  to  quit 
before  the  substantial  tin)e  of  entry  is  sufficient :  and  this  is  a 
convenient  rule  to  adhere  to.  What  then  was  the  substantial 
time  of  entry  in  this  case  ?  The  object  of  the  demise  was,  as 
stated;  for  tlie  purpose  of  the  tenant's  establishing  and  carry- 
ing on  a  certain  manufacton*'^,  of  which  the  houses,  buildings, 
and  watercourses  constituted  the  principal  part;  of  these,  as 
well  as  of  the  coal-mines,  the  tenant  was  to  take  possession  on 
the  1st  of  A/ai/;  and  every  thing  else  iu  the  demise  was  merely 
auxiliary  to  the  first  mentioned,  which  were  the  principal  ob- 
jects of  it.  The  possession  of  the  meadow  on  the  25th  o(  De- 
cember might  be  convenient  to  the  incoming  tenant  to  prepare 
it,  if  it  should  be  wanted,  for  the  purpose  of  using  it  afterwards 
as  a  bleaching  ground  ;  for  there  could  be  no  beneficial  enjoy- 
ment of  it  as  meadow  at  that  season.  It  is  therefore  to  be  con- 
sidered as  a  mere  liberty  of  entering  upon  a  part  for  the  pur- 

[  556  ]    pose  of  preparing  it  for  the  more  convenient  enjoyment  of  the 

(a)  «  Blac.  Rep.  1224, 

rest 
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vest  and  principal  object  of  the  demise,  the  houses,  mills,  and       1S06. 
watercourses.     No  inconvenience  can  arise  from  such  a  con-       """" 
struction  ;  and  it  obviates  the  inconvenience  of  giving  separate      against 
notices  to  quit  the  different  parts  of  the  premises,  which  were  Watkins. 
clearly  meant  to  be  demised  as  one  entire  thing.    Then  if  that, 
which  was  a  by-goue  day  at  the  time  when  the  agreement 
bears  date,  were  not  the  substantial  day  of  entry  of  the  tenant, 
the  notice  to  quit  was  in  time  for  either  of  the  other  days  of 
entry;  for  the  \st  of  Mai/,  which  was  the  substantial  time  of 
entry  on  the  j)rincipal  subject  of  the  demise ;  or  even  for  the 
25th  of  March,  if  that  were  re(]uired. 

Grose  J.  It  is  right  to  adhere  to  the  rule  laid  down  in 
Doe  V.  Spenc^,  which  is  founded  in  good  sense  and  convenience, 
that  tlie  half  year's  notice  to  quit  shall  be  given  M'ith  reference 
to  the  substantial  time  of  entry  of  the  tenant ;  and  when  that  is 
nnist  depend  on  what  is  the  substantial  ])art  of  the  thing  de- 
mised whereon  the  tenant  enters.  Now  here  the  demised  pre- 
mises consisted  of  meadow,  pasture,  and  manufacturing  build- 
ings, occ.  on  which  the  tenant  was  to  enter  at  different  times; 
but  the  substantial  part  of  the  demise  was  tlie  liouse  and  ma- 
nufacturing buildings,  &;c.  on  which  the  tenant  Vv-as  to  enter 
on  the  1st  of  Mai/ :  that  therefore  was  the  substantial  day  of 
entry.  In  some  cases  indeed  it  has  been  said  that  the  material 
time  to  look  to  is  the  day  of  payment  of  the  rent :  with  those 
cases  I  do  not  meddle  :  it  is  suthcient  to  say  that  they  do  not 
apply  to  the  present.  And  there  is  the  less  reason  for  taking 
that  as  the  criterion  in  this  case;  for  the  (hiy  of  Pentecost,  on 
which  the  first  half  year's  rent  was  made  payable,  may  fall  up- 
wards of  a  month  sooner  or  later;  and  it  might  so  happen  that 
the  tenant,  if  his  tenancy  were  determinable  at  that  period,  [  557  ] 
might  be  deprived  of  so  much  enjoyment  of  the  premises  de- 
mised, though  he  i)aid  rent  for  the  whole  year. 

Lawrenck  J.  The  question  is,  if  there  have  been  a  reason- 
able notice  to  quit  given  in  this  ca-  c  ?  It  was  decided  in  Doe 
v.  Spence  that  half  a  year's  notice  to  quit  with  reference  to  the 
original  time  of  entry  on  the  substantial  part  of  the  premises 
demised  was  sufficient,  though  other  parts,  the  previous  occu- 
pation of  which  were  only  auxiliary  to  the  principal  subject  of 
demise,  were  to  be  quitted  at  less  than  half  a  year's  notice,  with 
reference  to  the  original  times  of  entry  on  such  auxiliary  parts. 

2  E  2  Now 
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1006.       Now  here  tlie  substantial  parts  of  the  demise  were  the  house 

"  and  manufacturing  buildings,  &c.  which  were  entered  on  the 

against       1st  of  iV/oy  ;  and  the  other  parts  of  the  premises,  which  the 

Watkins.    tpnjiut  had   liberty  to  enter   before,  were   only  auxiliary  to 

these. 

Le  Blaxc  J.  The  substantial  time  of  entry  is  not  necessarily 
to  be  collected  from  the  rent-days,  though  it  happened  in  the 
case  of  Doc.  v.  Spence  that  the  tenant  entered  on  the  substantial 
part  of  the  premises  on  the  day  from  which  the  rent  was 
reckoned.  But  here  the  rent  is  reserved  on  a  day  on  which  no 
j)art  of  the  premises  were  entered  by  the  tenant.  In  this  case 
the  principal  parts  of  the  subject  demised  were  the  house  and 
buildings  which  were  demised  for  the  purpose  of  cariying  on  a 
manufacture  there ;  and  these  were  entered  on  the  1st  of  May: 
and  therefore  the  giving  six  months'  notice  to  quit  with  relation 
to  that  which  was  the  substantial  time  of  entry  is  sufficient, 
without  reference  to  the  times  of  entry  on  the  other  parts  whicli 
[  558  ]  were  merely  auxiliary  to  those.  There  was  no  evidence  that 
the  meadow  which  was  entered  on  the  25th  oi  December  was 
to  be  used  as  a  bleaching  ground ;  and  it  is  certain  that  it  could 
not  be  so  used  in  the  first  instance  by  the  incoming  tenant,  be- 
fore he  had  entered  upon  the  house  and  other  buildings  where 
the  manufacture  was  to  be  carried  on. 

Rule  discharged. 
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1806. 


HlNDE    against    WhITEHOUSK    and    GaLAN.  Friday, 

June  yutli. 


IN  assumpsit  the  Plaintiff  declared,  that  on  the  20th  of  >Scp-  Snt^ars 
ternber   1805,  at  Liverpool,  he  was  lawfully  possessed  "^  iVtlie  kin'^^\ 
300  hhds.  of  sugar,  then  lying  in  a  certain  warehouse  there,  warehouse 
and  caused  them  to  be  put  up  for  sale  by  public  auction  upon  I'Jf.'i^s'^,',/^,] ,, 
the  following  conditions ;  "  the  highest*  bidder  to  be  the  pur-  king  and  the 

chaser,  and  in  case  of  dispute  the  lot  to  be  put  up  again.     The  "Y""^'  'T'" 
'  '  1  I      o  wlionce  they 

sugars  to  be  taken  with  all  faults  and  defects  as  they  now  are,  coukl  not  l>e 

at  the  Idns^'s  weights  and  tares,  with  the  allowance  of  draft  or  re-  '^c"";v^>'  till 

■^  -^  '  .  the  dimes 

iceighed  giving  vp  the  draft.     To  be  at  the  purcha.<cr's  risk  from  were  paid, 

the  time  of  sale :  and  to  be  positively  removed   within   two '^^''"':  ;.''''^'^''"," 
•^  '  .      r  tl'-cd  lor  sale 

months,  or  rent  to  be  paid  for  any  longer  time  they  may  re-  hv  anciion 
main.    Payment  to  be  made  on  delivery  of  invoices  by  ai^proved  °"  ^''^  '-"^^^'^ 

•^  w      •  i  qJ  September; 

when  siirrijttcs 
of  half  a  pound  weight  from  each  hogshead,  drawn  af/cr  the  sugars  had  hcen  weighed 
and  tlie  duties  ascertained  at  the  king's  beam,  were  produced  to  the  bidders  assem- 
bled; and  the  auctioneer,  (having  then  before  him  the  printed  aitalogxe  of  sale,  con;ain- 
ing  the  lots,  marks,  and  number  of  hhds.,  and  the  gross  weights  of  the  sugars  ;  and  also 
another  written  paper  containing  the  conditions  of  sale,  which  latter  he  read  to  tlie 
bidders,  as  the  conditions  on  which  the  sugars  mentioned  in  the  catalogue  were  to  l)e  suld  ; 
hat  I  lie  two  papers  were  neither  e.rtcrnalti/  annexed  nor  contained  ani/  internal  reference  to  e/ick 
oilier,)  wrote  down  on  the  catalognc  the  name  of  the  highest  bidder,  and  the  sum  bid  for 
tlie  particular  lots;  having  first  informed  the  bidders  that  the  duties  were  nt^t  then  pai:!, 
but  would  be  paid  on  the  morrow  by  the  seller  :  and  after  the  bidlings  cLscd,  ilic.  5.  w/j/t* 
v:ere  delivi red  to  and  accepted  In/  the  purchaser,  accorr'ing  to  the  n^ual  pro.rtice  at  such  sales, 
(IS  p;i!t  of  his  purchase,  to  make  up  the  qnantity  marked  as  weighed  at  the  kind's  beam:  antl 
a  tire  having  consumed  the  sugars  on  the  '^jd  oi  September,  belure  the  dutic.-<  could  be  paid, 
and  icilhont  the  default  of  the  seller  :  Held, 

1st,  That  at  common  law  there  was  a  sale  to  change  the  property  at  the  time  and  place 
nfau'.'ti  )n  ;  thougli  the  goods  coukl  not  be  delivered  till  the  duties  were  paid,  which  was 
known  at  the  time  ;  such  being  the  manifest  intent  of  the  contracting  parties :  and  conse- 
•  pu'utly  that  the  loss  must  fall  upon  the  buyer. 

'Jdlv,  'I  lutt  assuming  a  sale  of  goods  by  auction  to  be  within  the  17th  section  of  the 
statuii'  of  frauds,  'i9  Car.  2.  c.  C>.  (which,  whether  it  were  or  not  was  not  now  necessary  to 
be  decided,)  and  therefore  requiring  to  be  evidenced  by  a  men.orandum  in  writing  of  the 
biii^Min  '■igued  by  the  party  to  be  charged,  or  his  amhori^ed  agent,  except  where  the  buyer 
.-li  ill  rncive  part  of  the  goods  sold;  yet  here  the  delivery  to  and  acceptance  of  the  samples 
ly  ihr;  b'lyor;  which  delivery  was  made  as  pait  of  tiie  thins;  ]nirchased,  and  upon  which 
ill!'  dutif-  were  paid,  at  any  rate  took  the  case  out  of  the  slalute. 

;;(li;..  It  5efnis  that  taking  sales  of  goods  by  auction  to  be  within  the  17th  section,  the 
;iii'-!'  ,iircr  (,r  hiukcr,  who  i~-  a  nuddle  man,  muit  be  taken  to  be  the  aL^fUt  ol  boih  p.irtie-, 
.-o  .i:'  to  bind  liie  puiciia.\.f  by  hi:-  >i_natuic. 

'■''  \    60 i)    i 
bill- 
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[  560  ] 


bills  on  London  to  the  satisfaction  of  the  seller  not  exceeding^ 
three  months  date.  Not  to  advance  less  than  3d.  per  cwt.  at  each 
bidding."  Of  \,'hich  conditions  the  Defendants  had  notice. 
That  the  defendants  were  the  highest  bidders  at  such  sale  for 
two  lots  of  the  said  sugars,  consisting  of  27  hhds.,  and  became 
purchasers  of  the  same  at  the  price  of  746-.  per  cwt.  at  the  king's 
weights  and  tares,  with  the  allowance  of  draft.  That  the 
price  of  the  27  hhds.  amounted  to  12(35/,  lis.  '3d.  That  the 
plaintiff  on  tlie  23d  oi  September  delivered  to  the  defendants  an 
invoice  of  tiie  27  hhds.,  whereupon  they  became  liable  to  pay 
him  the  1265^  11*.  3d.  But  that  the  defendants  did  not  make 
payment,  &c.  There  were  other  counts  laying  the  contract 
more  generally.  To  all  which  the  defendants  pleaded  the 
general  issue.  The  cause  was  tried  before  Rooke  J.  at  the  last 
assizes  at  Lancaster;  and  the  point  in  dispute  was,  whether  the 
plaintiff  or  defendants  should  bear  the  loss  of  the  sugars  in 
question,  which  were  knocked  down  to  the  defendants,  by  the 
auctioneer,  at  the  sale  on  the  20th  of  September,  and  which 
were  burned  on  the  22d  of  September  by  an  accidental  fire  in  one 
of  the  king's  warehouses  at  Liverpool,  where  they  were  depo- 
sited. It  waa  proved  that  the  sugars,  after  being  landed  at 
Liverpool  on  the  plaintiff's  account,  were  deposited  in  one  of 
the  king's  warehouses  there,  under  the  locks  of  the  king  and  of 
the  plaintiff,  from  whence  they  could  not  be  removed  until 
the  duties  were  paid.  Previous  to  the  sale,  samples  were  taken 
of  the  sugars,  about  half  a  pound  weight  out  of  each  hogshead, 
according  to  custom.  The  printed  catalogues  of  goods  for  sale 
was  made  out  in  this  form  tUid  distributed :  "  To  be  sold  by 
auction,  at  /Vaterhonse  and  Sill's  office,  on  Friday  the  20th  of 
September  1805,  at  1  o'clock,  3(X)  hhds.  Jamaica  sugar,  just 
landed.  For  ])articulars  apjdy  to  Thomas  Ilinde,  merchant,  or 
M'aterhonse  and  Si/l,  brokers." 


Lot. 

Mark. 

Hhds. 

Gross  \Vt. 

1. 

I.  A. 

10 

119    3      9 

2. 

10 

121     0      7 

&c. 

23. 

R.H. 

12 

109    3     13 

&c. 

27. 

1.5 

207     2     13 

&c. 

At 
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At  the  time  of  the  sale  the  auctioneer's  printed  catalogue  lay       1806. 
on  the  desk  before  him,  and  he  wrote  down  in  the  same  line 
with  the  lot  purchased  the  name  of  the  highest  bidder  or  pur-       against 
chaser,  and  the  price  bid  per  cwt.  thus  :  ^  mrt- 

Lot.       Mark.        Hhds.       Gross  Wt. 

23        R.  H.  12  1(50  3  13      7A,.  \  ^f^'f/r.'' 

S   and  Galan, 

The  auction  was  holden  at  the  time  and  place  appointed,  and 
was  conducted  by  Mr.  Sill,  as  auctioneer.  Tliere  was  no  other 
sale  on  the  same  day.  The  samj)les  were  exhibited  in  the  sale- 
room, and  the  lots  in  (juestion  were  knocked  down  to  the  de-  [  561  ] 
fendants  as  the  highest  bidders.  At  the  coinmenccment  of  the 
sale  the  auctioneer,  having  the  catalogue,  and  also  a  written 
paper  containing  the  conditions^  of  sale,  in  his  left  hand,  at  the 
same  time,  read  the  latter  paper,  as  the  conditions  on  which  the 
sale  of  the  sugars  mentioned  in  the  catalogue  was  to  proceed,  to 
the  company  assembled,  (including  one  of  thedefen{lani><)  which 
paper  was  entitled,  "  Conditions  of  sugar  sale,  September  20th, 
1805  ;"  and  which  paper  he  afterwards  depo.-ited  on  his  desk 
under  the  catalogue,  on  which  catalogue  he  wrote  his  minutes 
of  the  bidders'  names  and  prices  ;  but  the  two  papers  were  not 
fastened  together  in  any  manner.  He  also  made  the  following 
declaration  by  parol  to  the  bidders,  v.'iiich,  after  the  sale,  his 
clerk  wrote  down  upon  the  paper  of  conditions  of  sale. 
"  N.  B.  These  sugars,  gentlemen,  have  been  drawn  in  the 
warehouse  within  the  last  two  days  ;  as  such,  no  allowance 
whatever  will  be  made,  except  where  uu  evident  error  is  mani- 
fest. The  dii(k'S  are  not  yet  paid,  bid  ?ce  hiteiid  payb/g  Iheni  to- 
morrow morning,"  It  is  customary  at  -uch  sak's  to  give  an  op- 
tion to  the  purcliaser  to  take  the  sul;;i!'s  sold  according  to  the 
weights  taken  at  the  king's  be.Mn,  w'licli  wvve  marked  in  the 
catalogue,  or  to  have  them  re-v>c:ghc(I :  to  this  Oj)iion  one  of 
the  conditions  of  sale  points.  Hut  it  i^  the  coii-^tant  practice 
for  the  purchaser  to  declare  his  option  beioi'e  he  leaves  the  sale- 
room, if  he  wishes  to  have  theui  re-wt'ighed,  in  ordir  that  the 
seller  may  know  how  to  make  out  ilic  in\  oiccs  ;  otherwise,  if  he 
then  declare  no  option,  the  iir. oiocs  are  jii;uic  out  according  to 
the  weight  at  the  king's  beam.    In  the  [)resent  case  the  defend- 

ant4 
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JB06.  ants  declared  no  option.  The  sugars  are  always  weighed  on 
jUsoz  ^''in^J'n?'  before  they  are  *  put  into  the  warehouse  ;  on  which 
a^mmt  weighing  tlje  duties  are  ascertained  ;  and  after  that  the  samples 
are  drawn.  The  samples  are  always  delivered  to  the  purchaser 
^Qfy  ^  as  a  part  of  his  purchase  to  make  up  the  quaiitity  ;  and  were  ac- 
cordhigly  delivered  to  the  defendants  on  the  same  day  after  the 
sale.  The  invoices  were  made  out  on  Saturday  the  21st  of  Seji- 
tember,  but  were  not  delivered  to  the  defendants  till  Monday  the 
23d,  after  the  fire  happened.  The  duties  are  always  included 
in  the  price  of  the  sugars,  and  such  duties  are  always  paid  by 
the  vendor,  and  are  so  required  to  be  by  the  stat.  41  Geo.  3. 
c.  44.,  (a)  and  till  paid  the  sugars  cannot  be  removed  from  the 
king's  warehouse.  Tlie  sale  was  over  by  a  quarter  past  4  o'clock 
on  Friday  the  20th,  but  from  the  hoiirs  of  office  and  the  distance 
there  was  not  time  after  the  sale  to  get  the  entries  made,  and 
to  pay  the  duties.  Saturday  and  Sunday  were  holidays  at  the 
custom-house;  and  Monday  the  23d  was  kept  as  such,  being 
tlie  king's  coronation  day.  The  circumstance  of  Saturday  being 
a  holiday  M'as  not  recollected  at  the  time  of  the  sale,  when  the 
auctioneer  declared  that  the  duties  should  be  paid  on  the  mor- 
row ;  but  the  circumstance  was  mentioned  by  the  defendant 
Whifehouse,  to  a  clerk  of  M^aterhouse  and  Sill.  On  this  point 
the  jury  found  tiiat  there  was  no  neglect  in  the  vendor  as  to 
the  non-payment  of  the  duties  before  the  fire  happened,  which 
Avas  m  the  course  of  Sunday  the22d.  The  auctioneer  said  that 
it  often  ha|)pened  that  purchasers  sold  their  sugars  again  before 
the  duties  were  paid,  and  before  they  were  delivered  out  of  the 
M'archouse;  and  that  after  the  fire  the  defendants  gave  him  in- 
structions to  take  care  of  the  goods,  and  save  what  he  could, 
icithout  prejudice  to  the  rights  of  the  parties. 

Upon  this  proof  it  was  objected  that  there  was  no  legal  evi- 
[  5Gt>  ]  dence  sufficient  to  fix  the  defcntiants  with  the  i)urchase  of  tlicse 
goods  within  tlie  statute  of  frauds;  there  being  no  memoran- 
dum in  v.rlting  of  the  contract  signed  by  the  ])arties  or  their 
authorised  agent.  Tb.ut  the  auctioneer  was  no  autliorised  agent 
of  the  vendees;  but  tliat  si!j.'j)o>iiig  he  were  so,  the  whole  con- 
tract must  appear  upon  the  jjapcr  signed  by  him  with  the  names 
wf  til!.'  (icffUfhiiifs-^  ^\•hel■eas  the  conditions  of  sale,  ^v■hicll  formed 

;■■    '.'i'l  ■■]■'.  .   '  .:   1(1  (:,„.  :;.  ,.  ■!;:. 
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an  essential  part  of  the  contract,  wcc  not  so  signed,  nor  in  any       IROG. 

ways  connected,  except  by  parol  testimony,  which  was  inope- 

rative  by  the  statnte,  with  the  catalogne?  signed.    And  that  the       a-.'aijist 

delivery  of  the  samples  was  diverso  intuitu,  and  not  as  part  of    Whiti:- 

the  goods  contracted  for.     The  learned  Judge  over-ruled  the 

objection,  but  reserved  the  point;  and  a  verdict  was  found  for 

the  plaintiff  for  1110/.     Whereuj)on  a  rule  nisi  was  obtained 

in  Easter  term  last,  for  setting  aside  the  verdict,  and  granting  a 

new  trial,  upon  tlie  same  grounds  of  objection :  which  rule 

was  in  this  term  opposed  by  Park,  Toppi7ig,  and  Scarlett,  who 

shewed  cause,  and  supported  by  Sir  V.  Gibbs,  Marshall  Serjt., 

Ihlroi/d,  and  Littledale.     The  case  was  much  argued,  upon 

the  circumstances  of  it ;  but  it  is  sufficient  to  state  the  general 

l)oints. 

On  the  part  of  the  j)laintiff  it  was  contended,  1st,  that  sales 
by  auction  are  not  within  the  statute  of  frauds  (a)  at  all,  because 
from  the  publicity  of  such  ti'ansactions  there  is  no  danger  of 
perjury  in  the  fabrication  of  pretended  contracts,  which  it  was 
the  object  of  the  statute  to  guard  against  in  private  transac- 
tions, such  alone  being  open  to  that  danger.  For  which  they  [  5G4  ] 
cited  the  opinion  thrown  out  in  Simo?i  v.  Metivier  or  Motives,  {b) 
2dly,  That  if  such  sales  were  Avithin  the  statute,  yet  that  the 
requisites  of  it  were  complied  with  here  either,  1st,  by  the  writ- 
ten memorandum  of  the  contract  of  sale,  on  which  was  sub- 
scribed the  name  of  the  purchaser,  made  at  the  time  by  the 
auctioneer,  who  was  to  be  considered  as  the  agent  of  both  par- 
lies, according  to  the  case  cited.  And  they  contended  that  the 
conditions  of  sale  being  on  a  separate  piece  of  paper  made  no 
dilference;  being  exhibited  together  with  the  paper  so  subscribed 
at  the  time  of  the  sale,  as  forming  part  of  the  terms  on  which 
the  contract  of  sale  was  to  be  made :  and  that  it  was  not  ne- 
cessary for  the  two  pai)ers  to  be  attached  to  each  other  by  a  pin 
or  other  fastening;  for  the  same  objection  might  still  be  made 
that  whether  so  attached  or  not  at  the  time  nuist  be  proved  by 
parol  evidence.  But  that  if  the  objection  had  any  weight,  it 
would  go  the  length  of  proving  that  no  parol  evidence  could  be 
given  to  shew  that  the  ])riuted  conditions  exhibited  at  the  time 
of  the  sale  Avere  part  of  the  terms  of  sale,  since  they  were  not 

;'()   -?!'  (■'-.  J.  ;■.  :;.  ^.  1?.         (h)   i  Jlla^.  Kip.  <)n[^  -J  anii  :3  iv./v.  IPJJ. 
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annexed  to  the  written  contract  subscribed  with  the  purchaser's 
name  by  the  auctioneer.  Or,  2dly,  that  at  any  rate  the  case 
was  taken  out  of  the  siatute  by  a  part  delivery  of  the  goods  sold; 
which  the  dehvery  of  the  samples  must  be  taken  to  bej  being 
accounted  for  as  part  of  the  quantity  sold,  and  included  as  such 
in  the  Aveight  at  the  king's  beam,  by  which  the  duties  were 
ascertained. 

On  the  part  of  the  defendants  it  was  urged,  1st,  that  the 
words  of  the  l/th  section  of  the  statute  comprehended  all  con- 
tracts for  the  sale  of  goods  for  10/.  or  upwards,  without  any 
distinction  between  sales  by  auction  and  other  sales  :  though 
if  the  positive  words  of  the  statute  could  be  dispensed  with  by 
general  reasoning,  the  frequent  disputes  which  arose  at  public 
sales,  concerning  the  terms  of  the  bidding,  shewed  that  they 
were  as  much  within  the  mischief  meant  to  be  guarded  against 
as  any  other  sales  :  the  condition  might  be  varied  during  the 
sale,  or  a  new  condition  added;  or  one  set  of  conditions  might 
be  substituted  for  another  afterwards.  2dly,  Supposing  such 
sales  to  be  within  the  statute,  it  was  contrary  to  the  plain  fact 
to  consider  the  auctioneer,  who  was  appointed  and  paid  by  the 
seller  a'oue,  and  over  whom  the  purchaser  had  no  control,  as 
the  agent  of  the  latter.  That  the  memorandum  made  by  the 
autioneer  of  the  purchaser's  name  and  the  sum  bid  was  merely 
for  the  private  information  of  his  employer,  and  which  the 
buyer  had  no  right  to  inspect.  And  they  denied  the  authority 
of  Simon  v.  Metivier  on  both  points  ;  which  they  said  had  been 
broken  in  upon,  Mith  respect  to  sales  of  land  by  auction,  in 
JValker  v.  Constable  (a)  in  C.B.,  Stansfield  v.  Johnson  (b)  before 
Ld.  C.  J.  Eyre,  and  by  the  Master  of  the  Rolls  in  Buckmaster 
V.  Harrop ;  (c)  and  though  sales  of  land  depend  upon  another 
section  of  the  statute  ;  yet  in  this  respect  there  is  no  distinc- 
tion in  reason  between  the  two.  (c/)  3dly,  They  argued,  that 
supposing  the  auctioneer  to  be  the  agent  of  both  parties,  yet 


(a)    1   Bos.  4-  Pull.  306.  (b)   1  Esp.  N.  P.  Can.  101. 

(c)  7  Ves.jun.  345.  But  Vide  what  was  said  by  Lord  Eldon  C.  in  Coles  v. 
Trecot/tie,  9  Ves.jun.  240. 

(d)  By  the  4th  sect,  to  affect  lands,  the  note,  &c.  must  be  signed  by  an 
agent  tliereunto  lawfully  authorised  by  uriting,  &,c.  which  words  "  bi/  writing" 
are  omitted  in  the  17th  sect,  touching  the  sale  of  goods. 

here 
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here  was  no  sufficient  memorandum  in  writing  of  tiie  bargain;        1806. 
because  there  was  no  connection  eitlier  external,  or  internal  by        ~ 

.  ^  IIlNDE 

words  of  reterence  or  by  the  context,  between  the  paper  sitj;ned  n^uimt 
by  the  auctioneer  and  the  other  paper  containing  the  conditions  ^  h>te- 
of  sale,  and  which  were  part  of  the  bargain  of  gale  ;  and  it  was 
the  same  as  if  the  auctioneer  had  verbally  declared  those  condi- 
tions. That  the  statute  did  not  go  to  exclude  parol  evidence  of 
the  real  terms  of  the  contract,  for  otherwise  the  check  intended 
by  the  statute  would  be  nugatory ;  but  only  to  nullify  the  con- 
tract so  made,  unless  the  terms  were  committed  to  writing  and 
signed,  &c.  That  neither,  4thly,  did  the  delivery  of  the  samples 
take  the  case  out  of  the  statute  ;  because  the  samples  were  de- 
livered diverso  intuitu,  to  enable  the  purchaser  to  compare  the 
bulk  of  the  goods  with  them,  to  see  that  they  corresponded,  or 
to  sell  by  them  again  ;  and  not  as  a  part  of  the  bulk  itself.  And 
that  it  made  no  more  difference  that  the  samples  were  included 
in  the  weight  at  the  king's  beam,  than  if  a  quantity  of  cloth 
were  first  measured  and  then  sold,  and  a  small  strip  were  cut 
off  by  way  of  sample  to  identify  the  bulk  or  to  shew  to  customers. 
Besides  which,  the  duties  were  to  be  paid  by  the  seller ;  and 
whether  he  were  guilty  of  laches  or  not  in  not  having  paid 
them  before  the  accident,  yet  the  bulk  could  not  have  been 
delivered  to  the  purchaser  out  of  the  king's  warehouse  till 
the  duties  were  paid ;  but  an  absolute  sale  to  change  the 
property  implies  a  present  power  of  delivery  at  the  place  where 
the  goods  are. 

Tlie  Court  said  they  would  deliver  their  opinion  on  the  next 
day ;  which  was  now  done  by 

Lord  Ellenborough  C.J.  This  was  the  case  of  a  sale  by  [  56/  } 
auction  of  sugars  in  the  king's  warehouse,  and  which  were 
afterwards  burnt  whilst  they  remained  there  inider  the  king's 
lock  and  deposited  there  for  the  receiving  of  the  king's  duties. 
And  the  question  is,  Whether  such  a  sale  of  those  goods  has 
taken  place  as  is  sufficient  to  change  the  property,  and  to  make 
them  the  goods  of  the  purchasers  ?  The  goods  were  put  up  to 
sale  on  the  20th  o(  September,  in  pursuance  of  a  catalogue  of  sale 
which  had  been  previously  distributed  for  that  purpose,  contain- 
ing the  lots,  marks,  number  of  hogsheads,  and  gross  weights  of 
the  sugars,  and  referring  for  further  particulars  to  the  brokers; 
and  they  were  sold  on  that  day,  according  to  certain  conditions 

of 
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18CG.       of  sale,  wliicli  tlie  auctioneer  read  to  the  bidders  assembled,  as 

~  the  conditions  on  which  the  sale  of  the  susrars  enumerated  in 

HiNur.  '^ 

fifiaitixt      the  catalogue  was  to  be  made ;  (his  lordship  here  described  the 
White-      catalocrue  and  read  the  conditions  of  sale,  as  before  stated  :)  and 

HOUSE.  :>  J/ 

the  auctioneer  also  informed  them  that  the  duties  were  not 
then  paid,  but  would  be  paid  by  the  sellers  on  the  morrow.  It 
is  admitted  however  that  no  laches  is  imputable  to  the  sellers 
for  the  non-payment  of  the  duties  between  the  time  of  sale  and 
the  fire,  which  happened  on  the  22d  of  September.  Two  ques- 
tions have  been  made  on  the  I7th  section  of  the  statute  of 
frauds,  ujion  which  questions  it  dej)ends  "whether  what  has 
passed  between  the  parties  as  to  those  goods  constituted  a  valid 
contract  of  sale  in  respect  to  them.  The  first  question  argued 
upon  the  latter  words  of  that  section  is  this ;  Is  the  writing 
which  has  been  put  upon  the  catalogue  of  sale  by  the  auctioneer 
"  a  note  or  memorandum  in  icriti)ig  of  the  bargainnvddc  and  signed 
by  the  parties  to  be  charged  by  the  contract,  or  their  agents 
[  568  ]  thereunto  laivfully  authorised,"  within  the  meaning  of  the  sta- 
tute? The  second  question  is.  Whether  this  be  a  case  in  which 
the  buyer  can  be  said  to  have  "  accepted  part  of  the  goods  sold,  and 
actually  received  the  same  ?"  But  independently  of  and  besides 
these  questions,  it  has  been  said  tluit  sales  by  auction  are  not 
within  the  statute ;  and  the  case  of  Simo7i  v.  Motivos,  reported  in 
3  Burr.  1921.  and  1  Blac.  Rep.  599.  has  been  relied  on.  The 
report  in  Burrow  does  not  distinctly  mention  this  latter  point. 
]5ut  in  the  report  of  Sir  ^'.  Blachstone,  Lord  Mamfield,  speaking 
of  sales  by  auction,  says,  "  The  solemnity  of  that  kind  of  sale 
precludes  all  perjury  as  to  the  fact  itself  of  sale."  He  then 
mentions  the  case  of  a  sale  of  sugars  by  auction,  which  were 
''  afterwards  consumed  by  fire  in  the  auction  warehouse,  and 
Avliere  the  loss  fell  upon  the  buyer."  He  afterwards  adds, 
"  according  to  the  inclination  of  my  present  oj)inion  auctions 
in  general  are  not  within  the  statute."  And  INIr.  Justice  fVilmot 
says  that  he  "  inclined  to  think  tliat  sales  by  auction,  openly 
transacted  before  500  people,  are  not  within  the  statute."  Witii 
all  deference  to  these  opinions  I  do  not  at  present  feel  any  suf- 
ficient reason  for  dispensing  with  the  (>xj)res.-;  rejjui.-itlon  of  a 
memorandum  in  writing  in  a  statute  a])plying  to  all  sales  ot 
goods  above  the  value  of  10/.,  without  e\cej)tlou,  merely  he- 
!"aUiC  the  (juanliaii  ol  parol  evidence  iu  the  case  of  an  aiiclioi/ 

i? 
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is  likely  to  render  the  danger  of  perjury  less  considerable.  That       1806. 

argument  in  a  degree  applies  to  all  sales  in  market  overt :  and 

if  we  once  get  loose  from  the  positive  words  of  the  statute,  it       cL'^his't 

will  become  a  (luestion  only  of  the  (luantum  and  degree  of  dan-     Wurn,- 
r       .        .  ,  ...  ,  .  ,  ,  iiorsK. 

geror  perjury  ui  each  particular  mstancc:  Avlnch  opens  a  door 

to  an  indefmiteness  of  constniction  founded  on  all  the  varying 
circumstances  of  the  time  and  frequency  of  persons  attending 
the  place  of  sale,  and  the  like  :  which  would  be  destructive  of  [  569  ] 
all  certainty  of  practice,  and  render  the  rule  of  the  statute  per- 
haps more  mischievous  than  beneficial  to  the  trading  world 
"who  are  to  be  governed  by  it.  I  am  not  therefore  prepared  to 
say  that  sales  by  auction  are  not  meant  to  be  comprehended 
within  the  statute.  Nor  would  I  be  understood  as  giving  any 
conclusive  opinion  to  the  contrary :  neither  is  it  necessary  that 
I  should  upon  the  present  occasion.  The  first  question  on  the 
letter  of  the  statute  is,  Is  this  a  memorandum  of  the  bargain 
made  bj/  an  agent  of  both  parties  f  In  respect  to  sales  of  goods, 
it  has  been  uniformly  so  holdcn  ever  since  the  case  of  Simon  v. 
Motives ;  and  it  would  be  dangerous  to  break  in  upon  a  rule 
M'hich  affects  all  sales  made  by  brokers  acting  between  the 
parties  buying  and  selling,  and  where  the  memorandum  in  the 
broker's  book,  and  the  bought  and  sold  notes  transcribed  there- 
from and  delivered  to  the  buyers  and  sellers  respectively,  have 
been  liolden  a  suflicient  compliance  with  the  statute  to  render 
the  contract  of  sale  binding  on  each.  All  the  great  transac- 
tions of  sale  in  this  great  city  are  so  conducted,  and  stand  on 
this  foundation  of  legality  oidy :  and  it  is  too  late,  I  conceive, 
to  draw  it  into  (piestion.  Sui)posing  the  auctioneer  or  broker 
for  sale  to  be  the  agent  of  both  parties,  the  (juestion  then  is, 
has  he  made  a  memorandum  of  the  bargain  in  this  case  ?  and 
it  appears  to  me  that  he  has  not.  The  minute  made  on  the 
catalogue  of  sale,  which  is  not  annexed  to  the  conditions  of  sale^ 
nor  has  any  internal  reference  thereto  by  context  or  the  like,  is  a 
mere  memorandum  of  the  name  of  a  j)erson,  whom  perhaps  we 
may  intend  to  be  tJie  purchaser,  and  of  the  quantity  and  j)rice  of 
the  goods,  which  M'c  may  j)erhaps  on  the  foot  of  such  memo- 
randum also  intend  to  have  been  sold  to  the  person  so  named 
in  the  catalogue.  But  in  treating  it  as  such  memorandum  [  57O  ] 
throughout,  we  must  intend  also  (contrary  to  the  fact)  that  the 
crouds  were  sold  for  ready  money,  and  unattended  by  the  cir- 

cunistaiicc^ 


White 
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1806.  cumstances  specified  in  the  conditions  of  sale.  And  the  con- 
HtNDE  ^Jitions  of  sale,  though  as  unsigned  they  cannot  be  evidence  of 
against  the  bargain  itself,  are  yet  capable  of  being  given  in  evidence ; 
and  accordingly  have  been  so,  as  a  part  of  the  transaction 
between  the  parties,  and  in  order  to  shew  that  it  was  on  those 
conditions  that  the  goods  were  sold.  I  am  of  opinion  therefore 
that  the  mere  writing  on  the  catalogue,  not  being  by  any 
reference  incorporated  with  the  conditions  of  sale,  is  not  a  me- 
morandum of  a  bargabi  under  those  conditions  of  sale. 

As  to  the  next  question  on  the  statute  ;  inasmuch  as  the  half 
pound  sample  of  sugar  out  of  each  hogshead  in  this  case  is,  by 
the  terms  and  conditions  of  sale,  so  far  treated  as  a  part  of  the 
entire  bulk  to  be  delivered,  that  it  is  considered  in  the  original 
weighing  as  constituting  a  part  of  the  hulk  actually  weighed  out  to 
the  buyer  ;  and  to  be  allowed  for  specifically,  if  he  should  chuse 
to  have  the  commodity  re-weighed  ;  I  cannot  but  consider  it  as 
a  part  of  the  goods  sold  under  the  terms  of  the  sale,  accepted  and  ac- 
tually received  as  such  by  the  buyer.  And  although  it  be  delivered 
partly  alio  intuitu,  namely,  as  a  sample  of  quality,  it  does  not 
therefore  prevent  its  operating  to  another  consistent  intent  also 
in  pursuance  of  the  purposes  of  the  parties  as  expressed  in  the 
conditions  of  sale,  namely,  as  a  part  delivery  of  the  thing  itself 
as  soon  as  in  virtue  of  the  bargain  the  buyer  should  be  entitled 
to  retain,  and  should  retain  it  accordingly. 

As  to  the  last  point  made  in  argument,  viz.  that  there  has 
[5/1  ]  been  no  efl'ectual  sale  in  this  case  made,  because  the  commodity 
was  incapable  of  delivery  till  the  king's  duties  were  paid,  and 
which  were  to  be  paid  by  the  seller ;  I  think  that  the  sale, 
within  the  meaning  of  the  parties  to  the  conditions,  was  com- 
plete, so  as  to  cast  the  subsequent  risk  of  loss  upon  the  buyer. 
The  words,  "  time  of  sale,"  and  "  highest  bidder  to  be  the 
purchaser,"  all  evidently  relate  to  the  transaction  of  selling  at 
the  time  and  place  of  auction  ;  which  was  considered  between 
them  as  effectual  for  the  purpose  of  transferring  the  property 
and  the  consequent  risk  of  loss  from  the  buyer  to  the  seller,  not- 
withstanding the  intermediate  right  of  custody  or  lien  upon  the 
goods  in  the  crown  until  the  duty  should  be  paid.  Besides,  after 
earnest  given,  the  vendor  cannot  sell  the  goods  to  another 
without  a  default  in  the  vendee  :  and  therefore  if  the  vendee 
do  not  come  and  pay  for  and  take  away  the  goods,  the  vendor 

ought 
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ought  to  go  and  request  him  ;  and  then  if  he  do  not  come  and       1806. 

pay  for  and  take  away  the  goods  in  a  convenient  time  the  agree-       

ment  is  dissolved,  and  the  vendor  is  at  Uberty  to  sell  them  to  any       noainst 

other  person.     Per  Holt  C.  J.  in  Langjord  v.  JdministratrLr  qf     White- 

Tiier,  Salk.  1 13.    So  in  Noi/'s  Maxims,  88.  it  is  said,  «  If  I  sell       "'''''^^* 

my  horse  for  money,  I  may  keep  him  until  I  am  paid;  but  I 

cannot  have  an  action  of  debt  until  he  be  delivered ;  yet  the 

property  of  the  horse  is  hy  the  bargain  in  the  bargainor  or  buyer. 

But  if  he  do  presently  tender  me  my  money,  and  I  do  refuse  it, 

he  may  take  the  horse,  or  have  an  action  of  detainment.     And 

if  the  horse  die  in  my  stable  between  the  bargain  andMhe  delivery,  I 

may  have  an  action  of  debt  for  my  money,  because  hy  the  bargain 

the  property  was  in  the  buyer."  On  this  latter  ground,  therefore, 

I  do  not  think  that  the  sale  is  incomplete.  And  as  the  statute 

has  been  satisfied  by  a  part  delivery  of  the  goods  sold,  accepted 

by  the  buyer,  I  think  the  contract  of  sale  valid  as  far  as  respects     j-  5^2  ] 

the  statute  also,  and  that  the  rule  for  a  new  trial  should  be 

discharged. 

Some  of  the  Judges  on  the  bench  conceiving  that  the  Lord 
Chief  Justice  had  questioned  generally  tbe  authority  of  the  case 
of  Simon  v.  Metivier,  desired  to  have  it  understood  that  they 
concurred  in  the  judgment  delivered  in  this  case,  on  the  ground 
that  a  part  delivery  of  a  thing  bought  (which  they  considered 
the  delivery  to  and  acceptance  of  tbe  samples  by  the  buyer  to 
be  in  this  case)  took  the  case  out  of  tbe  statute  ;  leaving  tbe  au- 
thority of  that  case  to  stand  as  it  did  before  on  its  own  ground, 
untouched  and  unsanctioned  by  the  present  decision.  But  the 
Lord  Chief  Justice  declared,  that  the  only  part  of  that  case 
which  he  meant  to  question,  though  it  was  unnecessary  at  pre- 
sent to  decide  upon  it,  was  the  opinion  thrown  out  that  auctions 
were  not  within  the  statute,  of  which  he  should  reserve  his 
approbation  for  future  consideration.  But  as  to  the  other  point 
there  decided,  that  supposing  sales  by  auctioneers  or  brokers  to 
be  within  the  17th  'Section  of  the  statute,  the  auctioneer  or 
broker  must  be  taken  to  be  the  agent  of  both  parties,  the  prac- 
tice had  become  so  settled  since  the  decision  of  that  case,  that 
it  would  be  dangerous  to  shake  it,  and  it  was  not  his  intention 
to  question  it. 

Rule  discharged. 


Thft 
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Sdiiird/it/,        The  King  against  The  Commissary  of  the  Coiisistorial  and 
■  "'"  '^^^'  Episcopal  Court  of  the  Bishop  of  WiNciiEsxiiR  in  and  for 

the  parts  of  Suiiuby. 


Where  there 
is  IKJ  re 'ulur 


ra^HIS  was  a  rule  callinc^  upon  the  commissary  of  the  bishop 
jTre'idN.^r '"'  -^  of  JFiuchesier  to  shew  cause  why  a  mandamus  should  not 
hworu  MiUcer  issue  to  him,  his  deputy,  or  other  competent  judge  in  this 
lion  (c.  <T.  of  hehalf,  commanding  him  to  swear  and  admit  S.  Russell  into  the 
chiirchwar-  office  of  one  of  the  churchwardens  of  the  parish  of  the  Holy 
wiium  b\*  Trinity  in  Guildford,  Surrej/.  The  affidavits  in  support  of  the 
ciihioin  was     rule  Stated  an  immemorial  custom  in  this  parish  for  persons 

padsillorfers  P^y"^^  ^^^^  ^"^  ^"^  ^'"*  ^^^^  parish  in  the  vestry-room  thereof  an- 

paying  scot  uually,  to  nominate  and  appoint,  and  incase  of  an  opposition  to 

^i'     H*^'/^"^  vote  in  the  election  of,  one  churchwarden  of  the  parish ;  and 

appointed  by  for  the  rector  to  appoint  the  other ;  and  that  such  appointment 

the  rector,  ^j-^j  election  should  take  place  on  Easter  Monday  in  every  year. 

in  lact  pre-  And  that  as  far  back  as  the  books  of  the  parish  exist,  viz.  for 

sided)  the       ^-Ijj,  last  t^yQ  hundred  years,  it  appears  that  whenever  a  poll  for 
controul  of        ,  ,  ,       ,  ,  •         .-  ,  .  ,  . 

the  election    churchwarden  lias  occurred,  entries  ot  tlic  votes  given  have  been 

devolves  at  made  by  the  persons  polling  of  their  names  or  marks.     That 

upon  tiic  "<J  instance  occurs  in  the  books  of  a  poll  for  the  parish  church- 
<lcctorsthem- warden  having  been  kept  open  for  more  than  two  days;  nor 

unless  there  "^^'^^  ^^  ^"^'^^  known  within  living  memory  for  about  GO  years 

he  a  custom  past  during  which  thre»  such  polls  were  remembered,  (one  in 

thJ*tm'i'rtbr  *^^'*'ich  Mr.  Martyr  was  the  successful  candidate)  that  they  were 

nrakinj^such  ever    Continued    beyond    4    o'clock    in  the  afternoon  of  the 

election,  it  is  gg^-Qj^^j  jjjy^  ^Yuj  ti^jg  jj^  the  judgment  of  the  dei)oneuts,  was  a 
not  coinpe*  •'  ?  j      n  i  j 

tent  to  a 

majority  of  the  electors  assembled  at  the  tine  of  such  election  to  narrow  the  period  which 
the  conimon  law  would  allow  ;  and  therefore  a  resolution  by  them  that  it  shall  conclude  at  a 
<^iven  time  must  atlea.st  limit  a  time  reasonable  in  itself  with  res|)ect  to  numbers  and  dis- 
tance, and  lie  of  sufficient  notoriety.  But  whether  a  resolution  l;y  a  majority  of  the  vestry 
on  the  tirst  day  of  the  election  to  close  the  poll  at  4  o'clock  on  the  next  day  in  tlie  pari^li 
where  the  number  of  electors  did  not  exceed  180,  and  where  the  allidavits  stated  a  custom 
for  200  years  not  to  !u,ep  the  ])oll  open  fur  more  than  two  days,  and  no  instance  within 
living  memory  of  cxtendinsj;  it  beyond  1  o'clock  on  the  second  day,  were  suificient  to  warrant 
the  closing  of  the  p(dl  at  that  time,  while  some  of  the  voters  were  still  coming  to  poll,  and 
<.'hers  had  no  notice  of  the  resolution^;  was  a  fit  question  to  be  tried  upon  a  mandamus. 

*  r  :^7^  ] 

siiflit'icnt 
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sufficient  time,  the  number  of  voters  not  amountint^  to  180.  1808. 
That  on  last  Easter  Monday,  Jpril  7th,  the  persons  paying  scot  «^'~r", 
and  lot  to  the  parish  assembled  at  the  vestry-room  to  elect  one  agairist 
of  the  churchwardens,  when  the  rector  appointed  /F.  Sadler  a  "^''^^  Commia- 
churchwarden.  After  which  two  eligible  candidates;  Mr.  Martyr  sSiop  of 
^nd  Mr.  Uussell,  were  proposed  and  seconded  by  different  Winches 
inhabitants  paying  scot  and  lot,  to  fill  the  office  of  the 
other  churchwarden;  and  a  poll  being  demanded,  the  persons 
entitled  proceeded  to  give  their  votes  until  4  o'clock  in  the 
evening  of  the  same  day ;  Mr.  Sadlei'  being  in  the  chair,  and  the 
vesti*y-clerk  taking  the  votes  as  usual.  That  at  the  commence- 
ment of  the  poll  it  was  agreed,  without  any  dissentient  voice, 
that  at  the  close  of  the  poll  for  that  day,  at  4  o'clock,  a  time 
should  be  fixed  for  the  final  termination  of  such  poll :  and  ac- 
■cordingly,  at  4  o'clock  on  that  day,  the  numbers  for  Mr.  RusseU 
being  then  2G,  and  for  Mr.  Martyr  23,  and  several  of  the  re- 
spective friends  of  the  parties  having  come  to  the  vestry-room 
for  the  purpose  of  fixing  the  time  for  the  final  close  of  the  poll, 
after  taking  the  sense  of  the  meeting,  the  following  order  was 
made  and  entered,  ^^Jpriljih,  1806,  by  order  of  the  vestiy,  it 
is  determined,  that  the  poll  for  the  election  of  churchwarden 
for  the  parish,  &c.  shall  be  finally  closed  on  the  8th  of  April j 
at  4  o'clock  in  the  afternoon  of  that  day,  as  subscribed  by  the 
majority  of  the  persons  then  assembled,  amongst  whom  was 
the  overseer  of  the  poor  who  had  before  voted  in  favour  of 
Mr.  Martyr,  though  two  of  his  friends,  Avho  had  been  present 
in  that  meeting,  and  agreed  to  fix  a  time  at  4  o'clock  for  finally  [  575  J 
closing  the  poll,  quitted  the  room,  wiihout  signing  such  resolu- 
tion." And  the  deponents  deposed  to  their  belief,  that  this  re- 
solution was  generally  known  throughout  the  parish,  and  indeed 
throughout  the  town  of  Guildford,  the  same  evening.  That  tiie 
poll  was  resumed  on  Tnesdny  morning,  and  closed  at  4  o'clock 
on  that  day,  pursuant  to  the  prior  resolution  ;  one  voter,  who 
had  before  declared  his  vote  for  Mr.  Martyr,  being  allowed'  to 
sign  his  name  after  the  elock  struck  four :  and  on  casting  up 
the  votes,  there  a]){)earc(l  to  be  for  JMr.  Rt/sscll  07,  and  for 
iNIr.  Martyr  52;  whereupon  the  former  was  declared  duly  elect- 
ed ;  and  afterwards  presented  himself  to  the  commissary  to  be 
sworn  into  the  ofi'ice,  which  the  commissary  reftised  to  do,  alleg- 
ing that  a  caveat  had  been  entered  against  hiui  by  Mr,  Martyr. 
Vol.  VII.  2  F  '  That 
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1806.       Tha,t  not  more  than  two  other  persons  claimed  to  vote  at  the 
tpT^lT       election,  who  were  prevented  by  the  closing  of  the  poll  at  four 
against      o'clock  on  the  Tuesday.    The  affidavits  in  answer  to  the  rule 
TheCommis-  stated  that  M.r.  Martyr  was  in  London  at  the  time  of  the  election, 
Bishop  of    and  did   not  return  to  Guildford  till  some  days  afterwards. 
Winches-   That  he  never  authorised  any  person  to  consent  to  closing  the 
^^'        poll  at  4  o'clock  on  the  Tuesday,  and  that  the  same  was  done 
without  his  privity  or  consent.     That  to  the  best  of  the  depo- 
nent's knowledge  and  belief  it  has  not  been  usual  to  close  the 
poll  on  such  elections  until  all  the  persons  having  a  right  ,'to 
vote  have  voted,  without  the  express  consent  of  the  candidates  ; 
and  that  such  consent  was  given  in  1796,  in  the  election,  when 
ISIr.  Martyr  was  the  successful  candidate.    That  when  the  poll 
was  closed  on  the  present  occasion  there  refnained  43  persons 
entitled  to  vote,  who  had  not  given  their  votes,  several  of  whom 
would  have  voted  for  Mr.  Martyr,  if  not  prevented   by  the 
closing  of  the  poll  at  that  time ;  and  in  particular,  five  voters 
[  5/6  ]     deposed  that  they  went  to  the  church  about  4  o'clock  on  the 
Tuesday  for  that  purpose,  but  were  told  they  were  too  late ;  and 
a  sixth  deposed  that  he  did  not  know  of  the  resolution  for 
closing  the  poll  then,  and  that  it  was  his  intention  to  have  voted 
for  Mr.  Martyr  if  his  vote  would  have  served  his  election  :  and 
others  deposed  that  they  had  protested  against  the  resolution 
for  closing  the  poll  on  the  Tuesday,  but  were  overruled  by  a 
majority  of  the  vestry  present. 

Best  Sei^t.,Gar7'0w,  and  Pealce  shewed  cause  against  the  inile, 
and  contended  that  no  resolution  of  the  vestry  to  close  the  poll 
at  any  particular  time  was  legal  j  at  least  not  without  sufficient 
previous  notice  given  to  all  the  electors  of  such  a  resolution 
being  intended  to  be  made ;  but  that  the  poll  must  be  kej)t 
open  as  long  at  least  as  the  voters  were  continuing  to  come  in 
to  vote,  and  until  such  an  interval  elapsed  without  any  voter 
coming  in  as  made  it  reasonable  to  conclude  that  no  more 
intended  to  vote.  That  it  was  plain  that  that  period  had  not 
arrived,  as  the  poll  was  closed  while  the  voters  were  still  coming 
in  to  vote,  and  while  above  forty  voters  remained  unpolled. 
And  they  al>o  denied  that  4  o'clock  the  second  day  was  a  rea- 
sonable time  fur  closing  the  poll,  as  the  right  of  voting  was  not 
confined  to  residents  in  the  parish  ;  and  the  notice  given  the 
day  before  might  not  be  in  time  to  reach  the  non-residents,  even 

if 
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if  it  were  sufficiently  notorious  within  the  parish;  which  they       ^^^' 
denied  that  it  was.  The  King 

Sir  F.  Gibbs,  contra,  relied  upon  the  custom  stated  in  the      against 
affidavits,  for  the  majority  of  the  vestry  to  resolve  on  the  first   ^.^^y  of  the' 
day  at  what  hour  on  the  second  day  the  poll  should  bo  closed.    Bishop  of  ; 
and  4  o'clock  api)eared  to  be  the  latest*  hour  for  that  purpose ;        ^^j^^ 
which  he  contended  was  a  reasonable  time  for  180  voters  to  *r  p^yj  n 
poll,  and  sufficient,  unless  any  of  them  kept  back  for  the  purpose 
of  serving  a  particular  candidate  who  wished  for  delay.     He 
observed,  that  there  appeared  no  right  In  the  rector  s  church- 
warden to  preside  at  the  election,  and  therefore  the  right  of 
adjournment  and  of  regulating  the  manner  and  time  of  taking 
the  poll  devolved  by  common  law,  according  to  Stoughto?i  v. 
Reynolds,  (a)  upon  the  whole  body  of  electors,  to  be  exercised 
as  in  other  cases  by  the  majority  assembled.   And  notice  of  the 
intention  to  coine  to  such  a  resolution  on  the  first  day  was  ren- 
dered unnecessary  by  the  custom.  At  any  rate,  sufficient  colour 
of  an  election  was  shewn  to  warrant  the  issuing  of  the  man- 
damus to  try  the  validity  of  it. 

Lord  Ellenborough  C.  J.  The  custom  stated  is  a  sufficient 
foundation  for  the  Court  to  grant  a  mandamus.  I  cannot 
make  out  upon  these  affidavits  how  the  rector's  churchwarden 
was  a  good  presiding  officer  :  he  is  not  sworn.  Then  here  was 
an  election  under  the  controul  of  the  electors  themselves ;  and 
if  there  ^vere  a  custom  to  determine  it  at  a  certain  period  that 
would  govern  :  but  without  any  custom  there  must  be  some 
limit,  if  the  limit  were  assigned  by  a  competent  authority,  and 
were  in  itself  reasonable.  Now  putting  out  of  the  question  the 
resolution  of  the  vestry  on  the  first  day  to  determine  the  election 
at4'clock  in  the  evening  of  the  second  day,  it  still  appears  that 
for  200  years  past  there  has  been  no  instance  of  an  election  of 
churchwarden  continuing  beyond  4  o'clock  on  the  second  day. 
I  see  nothing  unreasonable  in  this  limit ;  and  at  any  rate  it  is 
sufficient  to  warrant  us  in  letting  the  mandanuis  go. 

Grose  J.  declared  himself  of  the  same  o[)inion  ;  relying  on     [  5/8  j 
the  custom  stated,  which  aj)peared  to  allow  reasonable  time  for 
the  voters  to  come  in.     And  he  observed  that  this  was  not  like 
an  election  of  members  to  serve  in  parliament,  which  might 

(a)  2  Sir.  1045 

2  F  2  happen 
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The  King 
against 
TheCommiS' 
sary  of  the 
Bishop  of 
Winches- 
ter. 


happen  at  any  period ;  but  here  the  election  commenced  annu- 
ally  on  a  certain  day,  Easter  Mondaj/,  which  was  known  to  all 
the  voters,  and  therefore  they  were  less  open  to  be  surprised. 

Lawrence  J.  It  is  true  that  the  electors  cannot  narrow 
the  time  which  the  common  law  or  custom  would  allow  for 
making  the  election  j  yet  there  being  no  instance,  as  appears  by 
the  affidavits,  of  a  poll  for  the  election  of  churchwarden  in  this 
parish  continuing  open  beyond  4  o'clock  on  the  second  day,  it 
is  evidence  of  its  being  part  of  the  custom  that  the  votes  must 
be  given  within  that  time :  and  here  too  notice  fit  and  reason- 
able in  itself  was  given  the  day  before  at  the  vestry  that  the 
poll  would  be  then  closed.  The  only  doubt  which  I  feel  is, 
whether  that  notice  were  sufficiently  public 

Le  Blanc  J.  If  there  had  been  no  custom,  there  would 
have  been  a  difficulty  in  the  case  :  but  if  there  be  a  custom  to 
conclude  the  poll  at  a  certain  time,  that  being  a  reasonable 
time,  the  voters  must  tendei*  their  votes  within  it :  and  this  is 
fit  to  be  tried. 

It  was  then  agreed  that  the  validity  of  the  election  should  be 
tried  in  an  issue. 


[579] 

Snturdai/, 
June  2 1st. 

The  Court 
will  grant  a 
habeas  corpus 
to  bring  up 
the  body  ot" 
a  ijastiird 
cliikl,  wiiliin 
the  age  of 
nurture,  for 
the  purpose 
of  restoring 
it  to  the  cus- 
tody of  the 
mother,  from 
whose  (juiet 
possession  it 
was  taken  at 
-  one  time  by  fr 
^lardiaiiibip; 


The  King  agamst  Hopkins  and  Wife. 

f^JRROfV  moved  yesterday,  on  behalf  of  the  mother  of  an 
infant  bastard  child,  for  a  writ  of  habeas  corpus  directed 
to  the  Defendants  who  had  gotten  possession  of  the  child,  to 
bring  it  before  the  Court,  iu  order  that  it  might  be  restored  to 
her.  The  affidavits,  which  were  very  long,  stated  minutely 
all  the  circumstances  of  the  birth  of  the  child,  and  the  subse- 
quent events  attending  the  tracing  of  it  into  the  possession  of 
the  defendants ;  from  whence  it  appeared  that  the  child  was 
l)orn  and  soon  after  baptized  in  NovonJxr  1803  :  that  in  August 
1805  the  defendants  obtained  possession  of  it  by  stratagem  and 
pretence ;  but  soon  after  retnnicd  it  to  the  mother;  from  whom 

aud  and  afterwards  by  force :  and  this  without  prejudice  to  the  question  of 
which  belongs  to  the  Lord  Chancellor  representing  the  King  in  Chancery. 


It 
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it  was  again  taken  by  force  by  Mrs.  HopUns  and  two  soldiers       1806. 

in  January  1806,  ^       ,     ,  ,     ,  ,  ThTTtsa 

Lord  Ellenborough  C.  J.  had  some  doubt  upon  the  open-  against 
ing  of  the  case  whether  the  Court  could  interfere  on  behalf  of  Hopkiks. 
the  mother  of  an  illegitimate  child,  who  had  no  legal  right  to 
the  person  of  the  child  ,  and  the  question  of  guardianship 
belonging  to  another  forum,  with  which  the  Court  could  not 
interfere  ;  and  the  child  not  being  of  an  age  to  complain  for 
itself  of  any  illegal  restraint  on  its  person.  He  therefore  desired 
the  matter  to  be  mentioned  again  on  this  day,  when  the  Court 
would  have  had  an  opportunity  of  looking  into  the  case  of 
Dr.  Mosley's  child,  (a) 

Accordingly  on  this  day,  the  matter  being  again  mentioned     [  580  3 
and  the  substance  of  the  affidavits  fully  stated ; 

Lord  ELLENBORoucn  C.  J.  said :  It  appears  that  the  mother 
of  the  child,  so  called,  had  in  her  quiet  possession,  tuider  her 
own  care  and  protection,  during  the  period  of  nurture.  That 
she  was  first  divested  of  her  possession  by  stratagem,  and  after 
recovering  it  again  was  afterwards  dispossessed  of  it  by'  force. 
In  such  a  case  every  thing  is  to  be  presumed  in  her  favoiu*. 
Without  touching  therefore  the  question  of  guardianship,  we 
think  that  this  is  a  proper  occasion  for  the  Court,  by  means  of 
this  remedial  writ,  to  restore  the'  child  to  the  same  quiet  custody 
in  which  it  was  before  the  transactions  happened  which  are  the 
subject  of  complaint;  leaving  to  the  proper  forum  the  decision 
of  any  question  touching  the  right  ot* custody  and  guardianship 
of  this  child  with  which  we  do  not  meddle,  (h) 

Writ  granted. 

(«)  Vide  5  East,  0,24,  n.  and  Bex  v.  Sopcr-,  5  Ttrm  Kej).  278. 
(b)  Vide  JJe  Manncville's  case,  10  Vti.jun,  59. 


Gould 
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1806. 

Saturday,  GouLD  and  Another  against  Holmstrom. 

June  21st. 

Bail  in  error,  T  TPON  a  rule  nisi  for  entering  an  exoneretur  upon  the  bail- 

ce^tedT^  ^d    ^"^^  piece,  and  to  stay  proceedings  against  the  bail  in  error, 

did  not  jus-    it  appeared  that  judgment  was  signed  in  this,  the  original  ac- 

tify,  were       ^^q^    jq  Trinity  term  1805  :  and  on  the  16th  of  July  following 
relieved  from  ?  ^  '  :f  q 

proceedings    a  writ  of  error  was  brought,  when  Pitt  and  Gerrard  were  put 

against  them,  j^  ^g  ]jq^[  jq  error,  who  were  excepted  to  on  the  20th  ;  and  on 
though  no  \, .         ^ 

other  bail  had  the  24th  a  notice  of  justification  was  given  that  they  would  jus- 
been  put  in ;    tjA-  Qjj  fijg  *  f^rst  day  of  Michaelmas  term  last :  but  they  never  did 
but  they  were  . 
made  to  pay  justify,  though  they  remained  on  the  bail-piece ;  and  on  the 

the  costs  up    20th  of  Januai-y  1806  the  writ  of  error  was  nonprossed  for 
to  this  time,  ^     c    ^      i     m  •     ^-r  • 

the  plaintiff    ^ant  of  the  bail  justifying. 

having  been        Park  and  JBowen  shewed  cause  againt  the  rule,  and  contended 

fbrme^r  cases    ^^'^'  *^^  ^^^^  were  liable,  though  they  were  at  first  excepted  to 

to  proceed      and  had  not  justified  ;  for  they  still  remained  upon  the  bail- 

agamst  them,  p j^^g^  ^^^j  might  have  rendered  their  principal ;  (a)  and  he  had 

*  L  *"*  J    had  all  the  benefit  of  delaying  the  original  Plaintiff's  suit  by 

means  of  such  bail  put  in.  They  said  that  there  was  no  instance 

of  the  first  excepted  bail  being  exonerated  unless  other  bail  had 

been  put  in  and  justified ;   as  in  Jones  v.  Tubb,  (b)  Fulke  v. 

Bourke,  (c)  and  Mailer  v.  Ch'een,  (d) 

Sir  F.  GibbSf  in  support  of  the  rule,  said  that  the  only  ne- 
cessity for  bail  in  error  since  the  statutes  of  Car.  2.  was  to  stay 
execution  ;  but  they  must  be  such  bail  as  the  Court  shall  allow 
of;  {e)  and  that  description  docs  not  apply  to  bail  excepted  to 
and  not  justifying.  The  defendants  in  error  by  excepting  to, 
reject  as  far  as  in  them  lies,  the  bail,  and  make  their  eletion  to 
sue  out  execution  on  the  original  judgment  if  the  bail  do  not 
justify ;  which  they  might  have  done  in  this  case.  And  it  is 
no  objection  that  the  original  plaintiffs  were  prevented  from 
suing  out  execution  during  the  long  vacation ;  for  so  they  Avould 
have  been  before  the  stat.  IG  &  1/  Car.  2.  c.  8.  s.  3.  being 

(rt)  Vide  Rex  v.  T/is  Sheriff  of  Essex.     5  Term  liep.  633. 
{b)  1  Wils.  337.  and  Sayer,  58.         (r)  1  BlCtc.  462.  (d)  Sayer,  303. 

(f)  Vide  3  Juc.  1.  c.  8.  made  perpetual  by  3  CV;?-].!.  c.  4.  s.  4,  and  13  Car,  '2. 
St.  2.C.  2.  S.9.  and  16  S)-  17  Car.  2.  c,  8.  «,  3. 

tied 
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against 
Holm- 

STROM, 


tied  up  by  the  writ  of  error.    Besides,  it  was  according  to  the       1806. 
practice  of  the  Court  in  this  case  to  take  till  the  then  next      /T~~" 
term  to  see  whether  the  bail  should  be  allowed  or  not,  of  which  and  Another 
no  party  can  complain.    At  any  rate  the  plaintiffs  should  have 
withdrawn  their  exception  to  the  bail  before  tliey  proceeded 
against  them. 

The  Court  then  said  that  the  party  who  takes  exception  to 
the  bail  put  in  considers  them  as  no  bail  unless  they  justify, 
and  therefore  not  having  justified  they  must  be  considered  as 
no  bail.  But  inasmuch  as  the  bail  had  neglected  to  apply  to 
the  Court  to  be  struck  out  of  the  bail-piece,  by  which  the 
plaintiffs  had  been  induced  to  commence  proceedings  against 
them,  on  the  authority  of  the  former  cases,  the  Court  directed 
the  bail  to  pay  the  costs  of  those  proceedings  up  to  this  time, 
and  then  to  be  discharged. 

Rule  discharged. 


Wardell  against  Gooch. 


Saiurday, 
June  21st. 


f^ ARROW  had  obtained  a  rule  calling  on  the  Plaintiff  to  The  Court 

shew  cause  why  the  Defendant  should  not  be  discharcfed  ^'^'^'^.^^'"S'^ 
/.  1     M  rr>  1  ^       a  married 

out  of  custody  on  filing  common  bail,  on  an  affidavit  that  she  woman  on 

was  a  man-ied  woman  at  the  time  of  the  debt   contracted,  ^''°S  com- 

nion  03Ji 
which  was  for  goods  sold  and  delivered,  and  that  the  plaintiff  who  was  sued 

knew  it.  sKn^  de 

Sir  V.  Gibbs,  who  now  shewed  cause,  said  that  it  also  ap-  livered  to  her 
peared  by  affidavit  that  the  defendant  was  living  apart  from  ^J  .^^e 
her  husband  at  the  time,  and  had  a  separate  maintenance,  (a)  knowin<^  at 
But  ^hc  time  tliat 

*Lord  Ellenborough  C.  J.  said  that  he  saw  no  objection  niarried  * 
to  relieving  her  in  this  summary  way ;  the  plaintift'  having  woman, 
dealt  with  her,  knowing  her  to  be  a  married  woman.  aparf  from  "^ 

Per  Curiam,  Rule  absolute,  (b)  her  husband, 

'  ^  ^  with  a  sepa- 

rate raainte- 
(«)  \'i(le  Corhrlt  v.  Poelnitz  ct  ur.  1  Term  Rep.  5.  nance. 

(6)  Vide  Munhall  v.  liutton,  i3  Term  Rep.  545.  .v.  p    rQn  t 

i  ooo  J 
Richmond 
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Satitrdffj/,  Richmond  aga'mst  Johnson,  Clerk. 

J«nc  21st.' 

If  there  be  a  Kf  TRESPASS  for  taking  and  carrying  away  the  Plaintiff's 

certificate         X    ffoose,  and  converting  it  to  the  Defendant's  use.  Pleas,  1st, 

against  any  i-iir-i  •         r- 

more  costs     not  guilty.  2d,  (with  leave  of  the  court,)  a  justification,  that  the 

than  dama-     defendant,  as  vicar,  &c.  was  entitled  to  the  tithe  of  ereese  and 

ogs  upon 

Sie  Stat.         that  the  plaintiff  being  liable,  &c.  rendered,  and  the  defendant 

43  Eliz,  c.  6.  accepted  the  goose  as  tithe.    3d,  (with  like  leave,)  that  the 
tiff  shall  not   goose  was  taken  by  the  license  of  the  plaintiff :  on  all  which. 

have  the  costs  issues  were  taken,  and  a  general  verdict  was  found  for  the 
ot  the  double      ,..^  ,  ,,  .,oi  .iiti 

pleas,  on        plaintm,   on  the  whole,   with  3s.  damages.     And  the  Judge 

which  all  the  having  certified  against  anymore  costs  than  damages  on  the 
found  for  ^^at.  43  Eliz.  c.  6.  s.  2. ;  but  not  having  certified  on  the  stat. 
him,although  4  Aim.  c.  16.  s.  5.  that  the  defendant  had  a  probable  cause  to 
have'^not^cer-  P^^ad  the  several  special  matters  j  a  rule  nisi  was  obtained  for 
tified  under  directing  the  master  to  allow  the  plaintiff  the  costs  of  the 
*  ^^Q^Ys"'^  special  pleas  found  for  him,  upon  the  authority  of  the  stat.  of 
that  the  de-  AnnCj  which  directs  that  if  a  verdict  be  found  upon  any  such 
^  bTf*^^^  issue  of  the  plaintiff,  costs  shall  be  given  at  the  discretion  of  the 
cause  to  plead  Court,  unless  the  Judge  who  tried  the  said  issue  shall  certify 
the  several  ^\y^x.  the  defendant  had  a  probable  cause  to  plead  such  matter,. 
ppScial  mat-  ^ 
tcrs;  that       <^C, 

section  which  *  iValton  shewed  cause  against  the  rule,  and  argued  that  the 
"TveSl't  be  stat.  of  Anne  was  not  meant  to  repeal  the  statute  of  Elizabeth, 
«'  found  on  and  did  not  apply  to  a  case  where  all  the  issues  being  found  for 
"  for^the"''  ^^^c  plaintiff,  he  would  have  been  entitled  to  his  costs,  of  coui-se, 
«  plaintiff,  except  for  the  certificate  granted  under  the  statute  of  Elizabeth. 
«  be^Svin  "  But  ^^^^^  ^^^^  ^^^^'  ^^  ^""^  ^"*^'  applied  to  cases  where  several 
«'  ^."unless  justifications  being  pleaded  which  would  bar  the  action,  one 
«  ^^h  "^"rl^d  ^^  ^^^^"^  ^^  ^^""^  ^"^'  ^^^^  tlefendant,  which  would  entitle  him 
*' rheVa"d'is-  to  the  costs  of  the  cause  :  there,  unless  the  judge  certify  that 
",  sue,  ^sbaU^  ^^^^  defendant  had  probable  cause  to  plead  the  other  bars  which 
on^y'applying  are  found  for  the  plaintiff,  the  latter  shall  be  entitled  to  de- 
to  cases  ^^^^^  ^^^^^  ^^gj-g  ^f  tj^yg^  unnecessary  pleadings.   And  he  referred 

where  one 

the  special  pleas  is  found  for  the  defendant,  which  would  entitle  him  to  the  general  costs. 

*  L  584  ] 

to 


IN  THE  Forty-sixth  Year  oir  GEORGE  III.  584 

•to  Hovard  v.  Cheshire,  (a)  as  in  point;  \vhere  it  is  said  tb  have       180». 

been  resolved  at  a  meeting  of  all  the  judges,  that  if  there  be  a   „ 

certificate  upon  the  stat.  43  Eliz.  the  plaintiff  shall  not  have      against 
the  costs  of  any  plea  pleaded  with  leave  of  the  Court ;  although    Johnson. 
the  issue  be  found  for  him,  and  the  judge  have  not  certified  that 
tlie  defendant  had  a  probable   cause  for  pleading   the   matter 
therein  pleaded, 

Hullock,  in  suj)port  of  the  rule,  denied  the  authority  of  that 
case,  and  that  the  reasoning  on  which  it  was  decided  was  not 
well  founded.  Before  the  statute  of  Anne  a  defendant  could 
not  plead  more  than  one  plea  in  bar,  and  when  the  legislature 
gave  him  the  privilege  to  plead  several  bars,  it  was  not 
meant  that  he  should  exercise  it  at  the  expence  and  to  the  op- 
pression of  the  plaintiff:  and  therefore  the  statute  directs  that 
if  a  verdict  shall  be  found  on  any  issue  for  the  plaintiff,  costs 
shall  be  given,  miless  the  judge  certify.  It  is  tnie  that  those  [  585^  j[ 
costs  are  there  said  to  be  at  the  discretion  of  the  Court ;  but  that 
is  only  as  to  the  quantum,  and  docs  not  extend  to  the  denial  of 
costs  altogether.  And  if  this  construction  hold,  as  it  is  ad- 
mitted, where  one  of  the  issues  is  found  for  the  defendant,  a 
fortiori  it  must  hold  where  they  are  all  found  for  the  plaintiff. 
And  he  referred  to  Jones  v.  Davies,  (6)  Greenhow  v.  Islei/,  (c) 
and  Duberlei/  v.  Page,  (d)  as  having  put  a  different  construction 
on  the  statutes  to  that  adopted  in  Hovard  v.  Cheshire,  and  as 
having  decided  that  the  Court  have  no  discretion  under  the 
Stat,  of  Anne  to  deny  the  costs  of  double  pleas  found  for  the 
plaintiff,  unless  the  judge  certify  for  the  defendant  under  that 
statute.  And  he  put  the  case,  that  the  plaintiff  had  demurred 
to  one  of  the  special  pleas,  and  afterwards  had  obtained  a  ge- 
neral verdict  for  3s.  at  the  trial,  and  the  judge  had  certified 
against  more  costs  than  damages  under  the  stat.  of  Elizabeth  ; 
after  which  the  plaintiff  obtained  judgment  on  the  argument 
of  the  demurrer ;  it  could  not  be  supposed  that  the  certificate 
of  the  judge  at  nisi  prius  could  bar  the  plaintiff  of  the  costs  of 
his  demurrer. 

Tlie  Court  observed,  that  in  none  of  the  cases  cited  by  the 
plaintiff's  counsel  was  there  any  certificate  granted  under  the 

(«)  Sayrr,  260.  (c)  Barnes ,  136. 

(/')  Barnes,  110.  {d)  2  Term  Rep.  391. 

Statute 
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1806.  statute  of  Elizabeth  to  deprive  the  plaintiff  of  full  costs.  And 
in  order  to  try  whether  this  were  a  case  within  the  5th  sectioa 
of  tlie  Stat,  of  Anney  (and  if  it  were  not,  it  was  admitted  that 
the  certificate  under  the  stat.  of  Elizabeth  would  bar  the  plain- 
tiff of  his  full  costs,  notwitstanding  the  double  pleas  pleaded 
by  leave  of  the  Court  under  the  4th  sect,  of  the  stat.  of  Anne,) 

[  586  ]  they  asked  whether  in  this  case,  where  all  the  pleas  were  found 
for  the  plaintiff,  if  the  judge  had  certified  under  the  statute  of 
Anne  that  the  defendant  had  probable  cause  for  pleading  them, 
and  had  not  certified  against  full  costs  under  the  statute  of 
Elizabeth,  such  certificate  under  the  statute  oiAnne  could  have 
deprived  the  plaintiff  of  his  costs  ?  To  which,  if  no  satisfactory 
answer  could  be  given,  (and  none  was  given)  they  thought  it  a 
material  argument  to  shew  that  the  5th  section  of  the  stat.  of 
Anne  only  applied  to  a  case  where  one  of  the  special  pleas  was 
found  for  the  defendant.  And  presently  after  Walton  drew  the 
attention  of  the  Court  to  the  wording  of  that  section;  which 
was  that "  if  a  verdict  shall  be  found  upon  any  isme  (not  issues) 
in  the  said  cause  for  the  plaintiff,  costs  shall  be  given,"  &c. 

Hullock  referred  also  to  Dodd  v.  JoddreU,  (a)  Brook  v.  Wil" 
let,  (b)  Volliim  V.  Simpson, {c)  and  Bartlet  v,  Spooner,  (d)  as 
further  exemplifying  the  construction  put  upon  the  statute  of 
Anne,  which  he  had  contended  for. 

Lord  Ellenborough  C.J.  We  will  look  into  the  cases, 
and  if  any  doubt  should  occur  we  will  mention  it  again.  But 
at  present  I  am  inclined  to  think  that  the  plaintiff  is  deprived 
of  his  costs  by  the  certificate  granted  under  the  stat.  43  Eliz, 
It  is  clear  that  such  would  be  the  effect  of  the  certificate,  except 
so  far  as  it  is  controlled  by  the  5th  section  of  the  stat.  of  Anne, 
That  statute  meant  to  give  an  advantage  to  a  defendant  of 

[  587  3  pleading  several  matters;  though  in  so  doing  it  provided  that 
such  privilege  should  not  be  exercised  vexatiously  to  the  plain- 
tiff: therefore  it  says  that  if  any  issve  shall  be  found  for  the 
plaintiff,  he  shall  have  costs,  &c.  unless,  &c.  by  which  I  un- 
derstand, that  if  any  one  or  more  of  several  issues  be  found  for 
the  plaintiff,  the  rest  being  found  for  the  defendant,  the  plain- 


(a)  2  Term  Rep.  235. 
(c)  2  Bos.  S)-  Full.  368. 


(/')  2  if.  Blac.  435. 
(t/)  Bull.  N.  F.  335. 


tiff 
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tiff  shall  have  his  costs  of  those  pleas  found  for  him,  unless  the  1806. 
judge  shall  certify,  &c.  This  was  to  check  a  superfluity  of  j.  "~"^ 
pleading ;  and  was  necessary  to  be  introduced  where  any  one  against 
bar  was  found  for  the  defendant,  which  would  give  him  the  Johnson. 
general  costs  of  the  cause,  except  for  this  provision  :  but  where 
all  the  issues  were  found  for  the  plaintiff,  he  did  not  want  any 
new  provision  to  give  him  the  costs  of  the  pleadings.  And  this 
shews  that  the  statute  of  Anne  was  not  meant  to  apply  to  such 
a  case.  Where  indeed  the  case  is  within  the  5th  section  of 
that  statute,  as  if  upon  a  demurrer  joined  the  matter  be  judged 
insufficient,  the  costs  arc  in  the  discretion  of  the  Court  only  as 
to  the  quantum ;  that  is,  to  be  taxed  by  the  proper  officer  as 
in  other  cases ;  or  if  a  verdict  be  found  upon  any  issue  for  the 
plaintiff,  &c.  which  is  to  be  understood  in  the  sense  I  have  be- 
fore mentioned :  "  unless  the  judge  who  tried  the  said  issue 
shall  certify,"  &c. ;  and  in  that  case  the  defendant  shall  be 
exempted  from  the  costs  of  those  issues  found  for  the  plaintiffj 
which  he  would  otherwise  have  been  obliged  to  pay.  But  here 
the  certificate  under  the  statute  of  Elizabeth  has  taken  away 
from  the  plaintiff  all  the  costs  as  to  all  the  issues  to  which  he 
would  have  been  entitled  without  the  aid  of  the  5th  section  of 
the  statute  of  Anne. 

The  other  judges  expressed  their  decided  opinions  that  the 
5th  section  of  the  statute  of  Anne  had  no  reference  to  this  case 
where  all  the  issues  Avere  found  for  the  plaintiff,  and  Lawrence  J.  [  588  ] 
added,  that  the  question  ought  not  to  be  disturbed  after  having 
been  decided  by  the  opinion  of  all  the  judge?,  as  reported  in  the 
case  in  Saycr. 

Rule  discharged. 


The 
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The  King  against  The  Inhabitants  of  the  West  Ridmg  of  the 
County  of  York. 


By  the  com- 
mon law 
declared  and 
defined  by 
the  Stat. 
22  H.  8.  c.  5. 
and  subse- 
quent acts, 
where  the 
inhabitants 
of  a  county 
are  liable  to 
the  repair  of 
a  public 
bridge,  they 
are  liable 
also  to  repair 
to  the  extent 
of  300  feet  of 
the  highway 
at  each  end 
of  the  bridge : 
and  if  in- 
dicted for  the 
non-repair 
thereof,  they 
can  only  exo- 
nerate them- 
selves by 
pleading  spe- 
cially that 
some  other  is 
bound  by 
prescription 
or  tenure  to 
repair  the 
same. 

*  [  589  ] 


AT  the  summer  assizes  at  Yoi-k  in  1803,  this  indictment, 
found  at  the  former  assizes,  was  tried,  for  a  nusance  in 
not  repairing  a  certain  highway ;  upon  which  a  special  verdict 
was  found,  which  was  removed  by  certiorari  before  judgment 
into  this  court. 

The  indictment  stated  that  from  time  immemorial  there  was 
and  yet  is  a  common  and  ancient  king's  highway,  leading  from 
the  market-town  of  Huddersjield  in  the  West  Riding  of  the 
county  of  York  towards  and  unto  the  market-town  of  Man- 
chester in  the  county  palatine  of  Lancaster,  in,  through,  and 
over  the  township  of  Quick  in  the  West  Riding,  &c.  used  for 
all  the  liege  subjects  of  the  king  for  themselves  and  with  car- 
riages, &c.  to  pass,  &c.  And  that  a  certain  part  of  the  said 
highway,  at  the  said  townsliip  of  Quicli  in  the  West  Riding,  &c. 
to  wit,  a  certain  part  tliereof  lying  next  acljobung  the  west  end  of 
a  certain  public  bridge  there,  called  Tamewater  Bridge,  and  with- 
in the  distance  of  300  feet  thereof,  beginning  at  the  west  end  of 
the  said  public  bridge,  and  extending  from  thence  westwards, 
containing  in  length  45  feet,  and  in  breadth  seven  yards,  and  a 
certain  other  part  thereof  lying  next  adjoining  to  the  east  end  of 
the  said  bridge,  and  within  the  distance  of  300  feet  thereof,  be- 
ginning at  the  *  east  end  of  the  said  bridge,  and  extending  from 
thence  eastwards,  containing  in  length  150  feet,  and  in  breadth 
seven  yards,  on  the  2d  of  March,  42  Geo.  3.  &c.,  at  the  said 
township  of  Quick,  &c.  was  and  yet  is  very  ruinous  and  in  decay 
for  want  of  repair,  &c. :  so  that  the  subjects  of  the  king  cannot 
safely  pass ;  to  the  common  nusance,  &c.  against  the  peace,  &c, 
and  against  the  form  of  the  statutes.  And  that  the  inhabitants  of 
the  West  Hiding  of  the  counti/  of  York  the  said  common  high- 
way, so  as  aforesaid  being  in  decay,  of  right  ougJit  to  repair  and 
amend,  when  and  so  often  as  it  shall  be  necessary.  To  this  the 
inhabitants  of  the  West  Riding  pleaded  not  guilty ;  and  upon  the 
trial  by  a  juiy  of  the  neighbourhood  of  the  town  of  Leeds, 
being  next  adjoining   to   the  West  Riding  returned  by  the 

sherifli 
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The  King 

against 
The  West 
Riding  of 

York. 


sheriff,  according  to  a  special  writ  directed  to  him  for  this  pur-       1806. 
pose,  a  special  verdict  was  found,  stating  in  substance  : 

That  from  time  immemorial  there  has  been  and  yet  is  a  com- 
mon public  highway  for  carriages,  &c.  from  Huddersfield  to 
Manchester  J  leading  through  the  township  of  Quick  in  the  West 
Riding  of  Yorkshire,  and  across  the  river  Tame  there  flowing : 
and  that  from  time  immemorial  until  within  time  of  living 
memory  there  was  no  bridge  across  the  river  Tame  at  Quicky 
except  a  foot  bridge,  and  all  persons  having  occasion  to  cross 
the  river  there  Avith  cattle  and  carriages  went  across  a  ford  in 
the  river;  the  foot  bridge  being  a  little  higher  up  the  river  than 
the  ford.  That  before  the  year  1756  a  stone  bridge  for  car- 
riages, &c.  called  Tamewatei'  Bridge,  was  erected  by  voluntary 
subscriptions  at  Quick,  five  or  six  yards  higher  up  the  river  than 
the  ford ;  which  stone  bridge  was  in  that  year  swept  away  by 
a  flood,  when  the  bridge  was  rebuilt  with  stone  by  voluntary 
subscriptions,  and  made  a  little  longer  than  the  former  bridge,  [  590  ] 
and  erected  at  the  ends  of  the  said  highway  next  the  river; 
which  continued  until  August  1799,  when  it  was  again  swept 
away  by  a  flood :  and  thereupon  the  same  was  again  rebuilt 
with  stone  by  and  at  the  expence  of  the  inhabitants  of  the  West 
Riding,  and  was  finished  on  the  2d  of  March,  42  Geo.  3.  the 
day  mentioned  in  the  indictment,  and  still  continues  there. 
And  that  these  several  stone  bridges  have  been  publicly  used, 
and  have  been  and  are  of  great  public  use  and  benefit ;  and  that 
the  present  bridge  has  been  maintained  and  repaired,  and  is 
maintainable  and  repairable  by  the  inhabitants  of  the  West 
Riding.  That  the  present  stone  bridge  was  made  by  the  inha- 
bitants of  the  West  Riding  larger  and  wider  than  either  of  the 
preceding  bridges  ;  and  that  the  parts  of  the  highway  next  ad- 
joining to  the  east  and  west  ends  respectively  of  the  present 
bridge,  (being  the  parts  of  the  highway  during  the  time  that 
the  same  was  so  out  of  repair  as  in  the  indictment  mentioned) 
were  made  higher  in  order  to  come  up  to  the  said  bridge,  and 
wider  than  they  were  before.  That  the  township  of  Quick  lies 
in  the  parish  of  Saddleicorfh  in  the  said  Riding,  Mhich  parish 
lias  been  ininieniorially  divided  into  four  districts  called  Jlears, 
in  one  of  which  mears,  called  Sliaiv  Mear,  the  highway  in 
Quick  next  adjoining  the  west  end  of  the  bridge  lies;  and  in 
another  of  which  mears,  called  Lord's  Mear,  the  highway  in 

Quick 
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Quick  next  adjoining  the  east  end  of  the  bridge  lies  :  and  that 
the  inhabitants  of  these  respective  mears  have  respectively  re- 
paired and  maintained  from  time  immemorial  the  said  respective 
parts  of  the  highway  adjoining  the  east  and  west  ends  of  the 
ford  before  the  building  of  the  first  mentioned  carriage  bridge, 
&c.  and  since  adjoining  to  the  respective  ends  of  the  present 
bridge  when  the  same  has  been  out  of  repair ;  and  that  the 
parts  of  the  highway  indicted,  were  out  of  repair,  &c.  But 
whether,  &c. 

Holroyd  for  the  prosecution.  The  Riding  being  liable  to  the 
repair  of  the  bridge  is  in  consequence  liable  to  the  repair  of 
300  feet  of  the  highway  adjoining  each  end  of  it.  And  no 
question  can  arise  as  to  any  special  liability  of  the  respective 
mears,  because  the  general  issue  only  is  pleaded ;  and  any 
question  of  that  sort  can  only  be  raised  by  a  special  plea.  The 
Stat.  22  H.  8.  c.  5.  for  repair  of  bridges  and  highways  is  framed 
upon  the  presumption  that  the  inhabitants  of  the  county  were 
at  common  law  bound  to  repair  the  bridges  within  the  same, 
where  no  other  persons  were  specially  chargeable  for  such  re- 
pairs ;  for  the  statute  does  not  create  the  charge,  but  only  di- 
rects the  manner  in  which  it  shall  be  imposed.  The  same 
observation  applies  to  the  300  feet  of  highway  at  each  end  of  the 
bridge.  It  directs  {s.  9.)  that  such  portion  of  the  highway  shall 
be  amended  as  often  as  need  shall  require,  without  saying  by 
whom ;  and  it  directs  the  justices  of  the  peace  to  inquire,  hear, 
and  determine  in  their  sessions  respecting  the  repairing  of  the 
same,  "  in  as  large  and  ample  manner  as  they  might  do  to  and 
for  the  making  and  repairing  of  bridges  by  virtue  of  that  act." 
Now  the  power  given  them  is  to  tax  the  inhabitants  of  the 
county,  which  would  be  absurd  and  unjust,  if  they  were  not 
the  persons  bound  to  the  repair  of  the  highways  at  the  ends  of 
the  bridge.  The  statute,  therefore,  being  only  declaratory  of 
the  common  law,  the  particular  and  summary  remedy  therein 
prescribed  need  not  be  jjursued;  but  an  indictment  lies  at  com- 
mon law  for  the  nusance.  Lord  Coke,  [a)  in  his  comment  on 
this  statute,  not  only  considers  that  tlic  county  is  at  common 
law  liable  to  the  repair  of  bridges,  {h)  but  also  of  the  300  feet 


(«)   2  InU.  700,  1,  5. 

(b)  Ami  \ idc  lUx  v.  Wed  Ruling  of  York,  2  East,  o-lo. 
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V   of  highway  adjoining  the  ends  thereof;  one  of  them,  as  he       1806. 

^  says,  depending  upon  the  other.  So  in  1 3  Rep.  33.  after  say- 
ing that  of  common  right  all  the  county  shall  be  charged  to  the 
reparation  of  a  bridge,  because  it  is  a  common  easement  for 
the  whole  county,  and  that  the  stat.  22  H.  8.  c.  5.  was  but  an 
affirmance  of  the  common  law.  Lord  Coke  adds,  "  So  it  is  of 
a  highway  of  common  right ;  all  the  county  ought  to  repair  it, 
because  that  the  county  have  their  ease  and  passage  by  it ;  which 
stands  with  the  reason  of  the  case  of  the  bridge :"  which  shews 
that  he  was  speaking  of  the  highways  at  the  ends  of  bridges. 
The  reason  is  obvious,  that  where  there  is  a  bridge,  it  necessa- 
rily brings  a  greater  concourse  of  persons  from  the  neighbour- 
ing country  to  that  spot,  in  order  to  pass  the  river  with  more 
convenience ;  and  the  repair  of  the  highways  at  the  ends  of  the 
bridge  is  no  more  than  a  compensation  to  the  parish  wherein 
the  bridge  stands  for  the  increased  use  and  expence  of  its 
roads.  Dalton  (a)  and  Crompton  (b)  arc  also  of  the  same  opinion. 
These  refer  to  43  Assize^  pi.  37- :  (c)  where  it  was  presented  in 
S.  R.  that  the  abbot  of  Combe  ought  to  repair  Chesterford  bridge, 
in  the  county  of  Leicester  ;  to  which  he  alleged  a  prior  record 
in  the  same  Court,  by  which  he  was  charged  with  the  repair  of 
the  same  bridge ;  to  which  he  pleaded  that  he  was  only  bound  [  593  ] 
to  repair  two  arches  of  it :  and  the  issue  being  joined  thereon, 
the  jury  found  quod  Abbas  de  C.  non  tenetur  reparare  nisi 
duas  arches  pontis  de  C.  et  pontem  ultra  cursum  aquse,  et  non 
fines  ejusdem  pontis.  To  which  Knivet  J.  said,  we  must  in- 
tend that  you  are  bound  to  repair  the  bridge,  and  the  highway 
adjoining  to  each  end  of  it,  although  the  soil  be  in  another ; 
because  the  easement  shall  be  preserved  to  the  people,  &c.  And 
as  it  is  not  found  by  the  record  who  ought  to  repair  the  remainder 
of  the  bridge,  without  which  the  repair  of  the  two  arches  will 
be  of  no  use,  you  cannot  go  acquitted,  but  must  answer  over. 
This  must  have  proceeded  upon  the  same  principle  as  where  the 
owners  of  a  certain  estate  are  bound  to  the  repair  of  a  bridge  or 
road,  it  is  sufficient  to  indict  any  one  who  is  in  the  possession 


(«)  f,   1(3.  {!>)  18C,  h. 

(r)  This  is  stated  in  Bro.  tit.  Pnscntment't  in  Courts,  22  &  29.  but  more 
fully  in  Fiiz.  Crampt.  Jusl.  18G.  and  vide  Fitz.  Nat.  Bnv.  127.  writ  dc 
Repuratione  Facknda. 
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1806.  of  part  of  the  estate,  and  he  must  get  his  contribution  from 
the  rest.  So  the  subsequent  statutes  of  the  1  Jnn.  st.  1.  c.  18. 
s.  3.  5.  &  13.  and  the  12  Geo.  2.  c.  29.  which  are  legislative 
expositions  of  the  stat.  of  H,  8.  assume  the  liability  of  the 
county  to  repair  as  well  the  highways  at  the  ends  of  bridges  as 
the  bridges  themselves. 

Lanibe  contra.  Admitting  that  decided  cases  (a)  have  estab- 
lished the  liability  of  the  county  to  repair  public  bridges  at 
common  law ;  yet  such  liability  has  never  been  extended  to  the 
highways  at  the  ends  of  bridges :  nor  does  it  attach  in  any  case 
where  any  other  persons  are  found  to  be  liable  for  the  repairs, 
as  the  mears  are  in  this  case.  At  common  law  the  parish^  and 
not  the  county,  is  bound  to  repair  public  highways  within  it ; 
and  therefore  the  county  was  not  bound  to  plead  specially; 
[  594  ]  but  it  lay  rather  on  the  prosecutor  to  shew  such  special  matter 
in  the  indictment  as  would  charge  the  county,  against  common 
right,  with  the  repair  of  the  highways  in  question ;  as  by  rea- 
son of  the  statute  of  Hen.  8.  and  the  appointment  of  the  justices 
in  pursuance  of  the  directions  of  that  act.  [It  was  observed 
that  the  indictment  charged  the  non-repair  to  be  against  the 
form  of  the  statutes.']  The  statute  only  gives  the  justices  a  power 
to  in(iuire,  hear,  and  determine  who  are  liable  to  the  repair  of 
bridges  and  highways,  and  to  make  such  process  upon  every 
presentment  before  them  against  such  as  ought  to  be  charged 
for  the  repair,  "as  it  shall  seem  hy  their  discretions  to  be  neces- 
sary and  convenient  for  the  speedy  amendment  thereof."  To 
avoid  all  difficulty  as  to  the  exact  limit  where  the  bridge  ended 
and  the  common  highway  began,  tlie  justices  had  power  given 
them  to  exercise  their  discretion  within  300  feet  how  far  the 
county  (where  no  other  was  found  specially  liable  to  the  repair) 
should  rci)air  it ;  and  to  that  extent  they  arc  required  to  tax 
the  inhabitants  of  the  county.  Tiien  that  method  ought  to 
have  been  pursued  which  the  statute  points  out,  and  not  the 
remedy  by  indictment,  which  is  not  given.  The  3d  section 
which  expressly  creates  the  duty  of  the  county  to  repair  decayed 
bridges,  where,  according  to  the  2il  section,  it  is  not  known 
Mho  else  are  liable,  is  silent  as  to  the  repair  of  the  highways  at 


(rt)  They  are  all  collected  in  Rex  v.  The  Inhabitants  of  the  West  Riding  of 
Yorkshire,  '2  East,  ;'>)2. 
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the  ends ;  and  therefore  no  indictment  lies  in  this  case  upon       1806. 

that  general  clause.    And  if  this  could  be  maintained  it  would    -,/~7~" 

take  away  the  discretion  which  the  act  meant  to  vest  m  the  jus-       agairist 

tices.     [Lord  EUmhorouiili  C.  J.  The  discretion  given  is  rather    The  "West 

Ridino'  of 
as  to  how  much  of  the  300  feet  is  neccssaiy  to  be  repaired.]       YoiCk.. 

TTlie  discretion  is  as  to  the  apportioning  how  much  of  the  300 
feet  should  be  repaired  by  the  county,  and  how  much  by  the 
parish,  where,  as  is  said  in  2  Inst.  705.  no  others  are  found  lia- 
ble to  repair  the  whole.  The  application  should  have  been  for 
a  mandamus  to  the  justices  to  apportion  the  respective  parts. 
And  this  is  analogous  to  other  cases,  as  where  highways  are 
found  to  be  narrow,  a  discretionary  power  is  given  by  the  gene- 
ral highway  act  to  the  magistrates  on  application  in  certain  cases 
and  within  certain  limits  to  widen  them ;  but  no  indictment 
lies  against  the  parish  for  not  widening  them.  Neither  can 
any  instance  be  found  of  an  indictment  against  a  county  for 
the  non- repair  of  the  highways  at  the  ends  of  bridges.  The 
case  in  43  Jsshe,  pi.  SJ.  is  merely  the  opinion  of  a  single  judge, 
^nd  the  result  of  it  is  not  intelligible.  The  abbot,  in  answer 
to  a  presentment  for  the  non-repair  of  a  bridge,  shewed  by  the 
finding  of  a  jury  on  a  former  presentment,  that  he  was  only 
liable  to  repair  two  arches  of  the  bridge ;  and  yet  he  is  not  ac- 
quitted, because  he  did  not  repair  the  highways  at  the  end  of 
the  bridge,  or  shew  who  else  was  liable.  [Lord  EUeiihorough 
C.  J.  The  case  shews  the  general  opinion  then  entertained 
that  the  highways  at  the  ends  of  bridges  were  considered  as 
excrescences  of  the  bridges  themselves,  and  that  the  liability  to 
repair  the  one  followed  the  other.]  The  statutes  of  A)me  and 
Geo.  2.  do  not  carry  the  matter  further  than  the  prior  statute 
of  Heii.  8. 

Holroyd  in  reply.  The  argument  of  the  defendants  is  founded 
upon  the  assumption  that  the  county  is  not  liable  at  common 
law  to  the  repair  of  the  highways  adjoining  the  ends  of  bridges, 
which  is  contradicted  by  the  authorities  cited.  The  statute  of 
Hen.  8.  merely  fixed  the  limit  of  the  liability  at  300  feet  fronl 
the  ends  of  the  bridge,  which  before  might  have  been  doubtful 
at  common  law,  or  have  depended  upon  the  particular  circum-  [  596  ] 
stances  of  each  case.  But  the  statute  itself  assumes  the  prior 
liability,  and  merely  directs  how  the  comity  shall  be  assessed. 
Then  if  the  county  be  primil  facie  liable  at  common  law,  it  can 
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1806.  only  get  rid  of  the  indictment  by  shewing  specially  some  other 
person  bound  by  tenure  or  prescription  to  sustain  the  chaj'ge. 
Hex  V.  Vie  City  of  Norwich,  1  Stra.  180.  182. 

Lord  Ellen  BOROUGH  C.  J.  As  this  case  comes  before  us 
upon  a  special  verdict,  and  will  probably  be  carried  further,  we 
will  consider  it  together ;  though  1  have  no  doubt  at  present 
upon  the  subject.  I  consider  it  as  having  been  laid  down  long 
ago  by  Lord  CokCf  that  the  300  feet  of  highway  at  the  ends  of 
the  bridge  are  to  be  taken  as  part  of  the  bridge  itself;  being  in 
the  nature  of  the  thing  intimately  connected  with  it,  and  the 
exact  limits  difficult  in  some  cases  to  be  ascertained  from  the 
continuation  of  arches  beyond  the  sides  of  the  river.  The  stat. 
of  Hen,  8.  meant  to  define  the  limit  which  perhaps  was  uncer- 
tain at  common  law ;  but  the  statute  still  proceeds  upon  the 
assumption  that  there  existed  a  common  law  liability  for  the 
county  to  repair  the  highways  at  the  ends  of  the  bridge  as  well 
as  the  bridge  itself,  as  appendages  to  it-  All  the  authorities 
cited  go  to  shew  that ;  and  so  do  the  requisitions  of  the  subse- 
quent statutes  of  June  and  Geo.  2.  The  only  question  is. 
Whether,  as  up  to  the  time  of  the  indictment  for  the  non- 
repair of  this  newly  erected  bridge  in  the  place  of  the  former 
bridge,  the  mears  had  been  in  the  habit  of  repairing  the  high- 
ways at  the  ends  of  tlic  bridge,  that  makes  any  difference  ?  But 
it  seems  to  me  that  the  new  bridge,  having  been  once  adopted 
[  597  3  ''^  *^  public  bridge,  must  be  taken  to  be  so  with  all  its  conse- 
quences and  appendages.  And  even  if  that  were  otherwise, 
it  may  be  proper  to  consider  whether  the  special  matter  found 
iby  the  jury  should  not  have  been  pleaded. 

Cur.  adv.  vult. 

His  Lordship  now  delivered  the  unanimous  opinion  of  the 
Court.     After  stating  the  indictment  and  special  verdict — 

The  single  question  arising  on  this  special  verdict  is.  Whether 
the  highway,  adjoining  a  common  public  bridge,  at  each  end 
thereof,  to  the  extent  of  300  feet  from  the  bridge,  is  of  common 
right  to  be  repaired  by  the  inhabitants  of  the  County  or  Riding 
in  which  such  bridge  stands  ?  Or,  in  other  words,  Whether  a 
different  rule  of  law  prevails  with  respect  to  the  300  feet  of  the 
highway  at  each  end  of  a  public  bridge  from  that  which  prevails 
with  respect  to  the  bridge  itself?  for  it  seems  to  be  admitted 
in  argument  on  the  part  of  the  defendants,  that  this  Tameicater 
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Bridge  is  of  common  riglit  to  be  repaired  by  all  the  inhabitants       180(5. 
of  the  West  Riding ;  and  that  if  the  highway  at  each  end  of  it, 
to  the  length  of  300  feet,  be  by  the  common  law  subject  to  the 
same  rule,  as  to  repairs,  as  the  bridge  itself, that, notwithstanding 
the  facts  found  by  this  special  verdict,  inasmuch  as  the  defend- 
ants have  pleaded  only  Not  guilty,  and  not  shewn  by  plea  that  any 
other  persons  are  bound  by  tenure  or  prescription  to  repair  it, 
the  common  law  liability  of  the  defendants  must  remain.    After 
the  case  of  The  King  against  TJie  Inhabitants  of  the  West  Riding 
of  Yorkshire^  5  Burr.  2594.  respecting  the  bridge  over  Glushiirne 
Beck,  it  could  not  be  argued  that  this  bridge,  though  built  ori- 
ginally by  subscription  in  lieu  of  a  foot  bridge,  having  become 
of  public  use  and  benefit,  was  not  chargeable  on  the  Riding  at    [  598  ] 
large.     But  it  has  been  endeavoured  to  separate  the  highway  at 
each  end  of  the  bridge  from  the  bridge  itself,  and  to  subject  it 
to  a  different  rule  of  law.    This  M'e  think  cannot  be  done.  The 
highway  withhi  the  limits  of  300  feet  at  each  end  is  dependent 
on  the  bridge  as  to  its  form  and  dimensions ;  its  level  must  be 
varied  as  the  bridge  is  made  higher  or  lower,  so  as  to  make  the 
ascent  or  descent  more  gradual :  and  we  see  no  reason  to  con- 
strue the  Stat.  22  Hen.  8.  as  declaratory  of  the  common  law 
with  respect  to  bridges,  and  introductory  of  a  new  rule  of  law 
"with  respect  to  the  highways  at  each  end  of  them.     The  stat. 
1  Ann.  Stat.  1.  c.  18.  made  for  explaining  and  altering  the  stat. 
22  Hen.  8.  favours  this  construction :  all  its  clauses  and  provisions 
coupling  the  bridge  M'itli  the  highway,  and  considering  them  as 
bound  by  the  same  rule  of  law  with  respect  to  the  repairs  of 
them.    So  the  law  was  understood  by  the  Judges  in  the  time  of 
Ed.  3.,  as  a[)pears  by  the  case  cited  by  Mr.  Holroyd  from  the 
Year  Book,  43  Assize,  pi.  di7-  and  referred  to  in  Bro.  Ah.  pi.  22. 
Presentments  in  Court.     The  case  is  this — It  was  presented  in 
the  King's  Bench  before  Knivet  and   Ing,  that  the  abbot  of 
Combe  ought  to  repair  the  bridge  of  Chesterford,  in  the  county 
of  Leicester  ;  upon  which  a  distress  was  awarded  against  the 
a])bot ;  who  now  came  and  alleged  a  record  in  the  same  Court 
of  King's  Bench,  that  how  he  was  heretofore  before  Chehre'nw- 
pcached  for  the  same  bridge ;  Avlicn  he  came  and  ])leaded  that 
he  was  not  boimd  to  repair,  excc[)t  two  arches  of  the  same 
bridge;  upon  which  issue  was  joined;  and  the  inquest  came 
and   found   for  the   abbot.     Judgment  if  he  should  be  now 
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1806.       charged.    And  tlie  record  was  read,  which  was,  "  Whereupon 

The~Ki^NG    ^^^  ^^^^'  ^^'  ^^^^^  ^^^  "l'°"  *^'^^'  oaths  that  the  ahbot  of  C.  is 
agftiiist      not  *  bound  to  repair,  except  two  arches  of  the  bridge  of  T.  and 

The  We.xt    tjjg  bridge  ultra  cursum  aquse,  and  not  the  ends  of  the  bridsre." 
Riding:  of      T'  .  TIT     .  11 

York.       Anivet.     We  nitcnd  that  you  are  bound  to  repair  the  bridge, 

*[  599  ]  »"^  t^»G  highway  adjoining  the  one  end  of  it  and  the  other, 
although  the  soil  may  be  in  another;  so  that  the  easement  shall 
be  saved  to  the  public.  And  you  are  bound  to  make  the  bridge 
of  sufficient  height  and  strength  for  the  course  of  the  water. 
And  although  by  the  accretion  of  water  the  ends  shall  be  re- 
moved, yet  you  are  bound  to  pursue  the  course  of  the  water, 
and  to  repair  the  highway,  without  leave  of  him  to  whom  the 
land  belongeth.  And  inasmuch  as  in  this  case  it  is  not  found 
nor  limited  in  the  record  who  ought  to  repair  tlie  remainder  of 
the  bridge,  and  without  doing  so  it  will  be  of  no  value;  although 
it  should  be  found  that  the  arches  are  sufficiently  made,  yet  this 
shall  not  discharge  you  :  therefore  see  whether  you  can  say  any 
thing  else."  From  this  case  it  is  clear  that  in  those  days  the 
charge  of  repairing  the  highways  at  the  ends  of  a  bridge  was 
considered  as  belonging  primfi  facie  to  the  party  charged  with 
the  repair  of  the  bridge  itself.  And  the  statute  of  //.  8.  may  be 
considered  as  having  specified  the  distance  of  300  feet  from  the 
ends  of  the  bridges,  for  the  purpose  of  reducing  to  more  con- 
venient certainty  Mhat  should  in  all  cases  thereafter  be  consi- 
dered as  the  extent  and  limit  of  this  charge  upon  the  county. 
We  are  therefore  of  oj)inion,  that  upon  the  facts  stated  on  this 
record,  judgment  must  pass  for  the  crown. 

Judgment  for  the  Crown. 


The 
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The  King  as:ainst  The  Bishop  of  Oxford.  Mondm,, 

°  June  2:jd. 


HE  former  writ  (a)  having  been  quashed  for  insufficiency,  ^  chapel  m 
,      .       ,        „.  ,      1  •  ,  -the  township 

a  new  rule  was  obtained,  calling  upon  the  bishop  to  shew  ^f  p  ^as  en- 
cause  why  a  writ  of  mandamus  shouhl  not  issue,  commanding  (lowed  in 
him  to  license  the  Rev.  Isaac  Knipc,  clerk,  to  officiate  as  chap-  ^<^^~^^  cxccu- 
lain  or  curate  of  the  church  or  chapel  of  Piddington,  in  the  ted  by  the 
parish  of  ylmbrosden,  in  the  county  and  diocese  of  Oxford.         nrlator^o'f  "lie 
The  affidavits  in  support  of  the  rule  stated,  that  from  time  rectory,  the 

immemorial  there  was  a  church  or  chapel  in  the  township  of '^  ^"^i"  ,^  ^^^'^J  ^ 

1  _  i         and  tlie  inna- 

Pkldbigton,  in  which  divine  service  and  other  ecclesiastical  duties  bitants  of  the 

have  immcmorially  been  performed  by  a  chaplain  or  curate  in  to^™s'''P» 

l)riest's  orders,  nominated  and  appointed  by  the  inhabitants  of  ed  by  the 

the  township,  or  the  major  part  of  them;  which  right  either  ^'5*^*^'^?"' 
i  '  J        I  J  3  whereby, 

originated  or  was  confirmed  by  a  deed  of  1428,  between  the  in  consider- 
then  impropriator  of  the  rectory  of  Amhrosden,  the  then  vicar  ^^'"'?  ^^  ^ 

yearly  pay- 
ment to  the 
vicar,  it  was  provided  that  the  curate  of  the  chapel  should  receive  all  the  tithes  due  to  the 
vicar  from  the  said  inhabitants,  and  should  be  appointed  by  them  :  under  which  deed  they 
continued  to  exercise  tiie  power  of  appointment  and  presentation.  In  1797  an  act  passed 
for  ;inclo5ing  open  lanc^jj  in  the  township,  in  which  it  is  recited,  as  if  a  matter  of  doubt, 
whether  the  curate  were  entitled  to  tlie  small  tithes,  or  to  a  modus  in  lieu  of  tithes;  the 
decision  of  which  is  left  untouched  by  the  act.  In  1801,  upon  a  vacancy,  the  inhabitants 
appoint  and  present  a  curate,  upon  an  a;;rcement  signed  by  him  and  the  principal  inhabi- 
tants, wherein  they  state  tluit  he  is  appointed  to  the  curacy,  Sec.  and  to  the  money  p'lyinent  of 
40/.  8.S.  2d.  annuulh/,pati(ddc  out  of  the  lands  and  hcrcditaincnls  in  P.  in  right  of  the  said  curacv, 
together  with  surplice  fees,  and  all  ot/ur  proj^t^,  priviU'i::rx,  and  appniienanccs  to  the  same  bc- 
lonii'in^^  and  of  riisht  pni/ahle.  Tiial  the  inhabitants  considering  tiiat  sum  not  jutlicient  for' 
the  proper  support  of  the  curate  had  voluntarily  agreed  with  him  to  pay  a  further  annual 
sum  of  29/.  1  Is.  lOrf. ;  with  a  proviso  that  it  "  shall  not  in  any  respect  alter  the  money  pay- 
ment of  -10/.  8.S'.  Qd.  icherewith  the  said  hnids  are  and  have  been  time  immemouial  eliargi  d  in 
right  of  the  said  church.''  Held  that  this  agreement,  entered  into  for  the  purpose  of  restrau:- 
ing  the  then  curate  from  asserting  his  claim  to  the  small  tidies  by  due  course  of  law,  and 
furnishing  evidence  against  his  successors,  was  simoniacal,  and  the  presentation  made  thereon 
void.  And  the  right  of  presentation  having  thereupon  devolved  on  the  crown  by  stat.  3  L 
KHz.  c.  0.  s.  5.  whose  presentee  had  been  licenced  by  the  ordinary,  a  mandamus  to  the  or- 
dinary to  licence  another  curate  subsequently  appointed  and  presented  by  the  inhabitants, 
who  had  given  notice  of  having  withdrawn  their  former  nomination  and  preseutuieut  and 
cancelled  the  agreement,  was  denied ;  and  the  rule  was  discharged  with  costi, 


(«)  Vide  ante,  31  j.  S.  C.  upon  another  point, 

of 
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1806.  of  the  parish,  and  the  inhabitants  of  Piddington,  confirmed  by 
q'C~^  the  decretal  order  of  the  then  diocesan.  By  that  deed  it  was 
agaitist  provided,  that  the  curate  should  wholly  receive  all  the  tithes, 
'^f*n^^^'*°^  real  or  personal,  greater,  lesser,  or  small,  and  all  other  emolu- 
ments and  profits,  &c.  due  from  the  inhabitants  of  the  township 
to  the  vicar ;  in  lieu  whereof  the  said  inhabitants  were  to  pay 
to  the  vicar  20s.  a-year.  The  affidavits  then  stated  that  the 
chapel  became  vacant  on  the  12th  of  Mai/  1801  by  the  death  of 
the  curate.  That  in  June  1801  one  of  the  churchwardens  of 
the  township  Avaited  on  the  bishop,  and  informed  him  that  the 
salary  of  40/.  a-year,  which  had  been  theretofore  paid  to  the 
curate,  not  being  considered  by  the  inhabitants  as  sufficient, 
they  had  agreed  to  make  an  addition  of  30/.  a-year  to  it ;  to 
which  the  bishop  appeared  then  to  have  no  objection.  That 
there  was  a  meeting-  of  the  inhabitants  on  the  9th  of  September 
following,  to  nominate  another  curate,  when  Mr.  Slopes  and 
Mr.  Pearson  offered  themselves  as  candidates ;  and  the  latter, 
having  been  nominated  by  a  majority  of  the  inhabitants,  applied 
to  the  bishop  for  a  licence  :  but  the  bishop,  having  inquired 
concerning  the  existence  of  a  certain  agreement  between  Mr. 
Pearson  and  the  inhabitants,  upon  which  he  had  been  presented, 
and  the  agreement  (as  after  stated)  being  then  produced  by  Mr. 
Pearson,  declared  that  he  thought  it  simoniacal,  and  refiised  his 
licence.  Upon  which  the  inhabitants  offered  to  cancel  the 
agreement  and  wave  their  nomination ;  and  on  the  4th  of  Mar/ 
1802,  at  another  meeting,  they  nominated  Mr.  Knipe,  who  af- 
terwards applied  to  the  bishop  for  a  licence  and  was  refiised; 
the  bishop  informing  the  parties  that  his  objection  to  Mr.  Pear- 
son's nomination,  which  he  considered  to  be  simoniacal,  was  not 
removed.  It  was  further  stated,  that  an  action  for  simony  had 
[  602  ]  been  brought  by  Mr.  Mattlieics,  (who  had  been  nominated  to 
the  curacy  by  the  crown)  against  several  of  the  inhabitants  who 
had  signed  the  agreement  with  Mr.  Pearson,  in  which  action  the 
plaintiff  was  nonsuited,  at  the  summer  assizes  at  Oxford  in 
1803:  (but  this,  as  it  appeared  by  the  affidavits  against  the 
rule,  was  upon  a  defect  of  formal  proof.) 

The  agreement  in  question  was  as  follows.  "  At  a  meeting 
of  the  inhabitants  of  Piddhigfo)t,  9th  September  1801,  for  the 
])urpose  of  electing  a  resident  curate  or  chaplain  to  the  church 
of  P.,  the  Rev.  Isaac  Pearson  was,  by  the  inhabitants,  appointed 

residenu 
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resident  curate  or  chaplain,  and  to  the  possession  of  the  pai*son-  186(1. 

age  house,  and  also  to  the  money  •payment  of  40/.  8s.  2d.  annually  m.     JT"  ^, 

payable  out  of  the  lands  and  hei'cditamenis  in  P.  in  rijht  of  the  against 

said  curacy,  together  with  the  ?aid  surplice  fees  and  all  other  The  bishop 

/.  •/  J  ^  .      !i  7    7-  ,    OfOXFORD. 

profits,  privileges,  and  appurtenances  to  the  same  belonging,  and 
of  right  payable.  And  the  inhabitants  aforesaid,  considering  the 
present  stipend  or  money  payment  of  40/.  8s.  2d.  with  the  sur- 
plice'fees,  of  themselves  insufficient  for  the  proper  support  of 
such  resident  curate,  have  voluntarily  consented  and  agreed  with 
the  said  J.  Pearson,  that  upon  his  entering  upon  such  curacy  at 
Michaelmas  next,  and  performing  the  usual  duties  of  the 
church,  &c.  together  with  such  weekly  duty  as  hath  been 
customary  and  may  be  required,  they,  the  said  inhabitants,  will, 
by  a  rate  to  be  made  by  the  churchwardens  of  P.  now  and  for 
the  time  being,  or  by  some  other  means,  raise  and  pay  out  of 
the  lands,  and  hereditaments  in  P.  29/.  lis.  lOd.  in  addition  to 
the  said  money  payment,  &c.  Provided,  and  it  is  hereby 
agreed,  that  the  payment  of  the  said  29/.  11.?.  lOd.  shall  be 
made  and  continued  only  upon  the  occupiers  of  lands  and 
hereditaments  in  P.  aforesaid,  and  shall  not,  in  any  respect,  r  603  ] 
alter  the  money  payment  of  40/.  8s.  2d.  wherewith  the  said  lands 
and  hereditaments  are^  and  have  been,  time  immemorial,  charged 
in  right  of  the  said  church.  And  lastly,  the  said  J.  Pearson  doth 
hereby  consent  and  agree  to  accept  the  said  curacy  or  chaplainship 
upon  the  te7^ns  herein  before  mentioned."  (Signed  by  J.  Pearson, 
and  by  the  principal  inhabitants  and  parish  officers.) 

The  affidavits  in  answer  to  the  rule,  stated  that  in  June 
1801,  when  the  meeting  of  the  inhabitants  of  Piddington  took 
place  after  the  vacancy,  the  bishop  was  entirely  ignorant  of  the 
rights  of  the  curate  :  and  was  then  informed  that  the  salary- 
was  a  fixed  sum  of  401. ;  and  enquiring  how  it  was  so  settled, 
was  referred  by  one  of  tlie  parties  to  an  act  for  the  inclosure  of 
the  township  of  Piddington.  That  the  bishop,  under  such  ig- 
norance of  the  rights  of  the  curate,  expressed  his  a})probation 
of  raising  the  stipend  to  70/.  a-year,  as  it  was  proposed  to  do.  But 
iqx)n  reference  afterwards  to  the  Piddington  inclosure  act  (about 
17975)  it  was  found  to  recite  that  the  chaplain  or  curate  of  P. 
was  entitled  ('i^/jf^r  to  the  small  tithes  or  else  to  a  modus  or  compo- 
sition of  \8s.for  every  yard  land,  and  so  in  proportion,  in  lieu  of 
all  tithing  whatsoever :  and  it  provides  that  nothing  in  the  act 

contained 


605  CASES  IN  TRINITY  TERM 

1806       contained  shall  extend  to  establish  or  annul,  or  to  strengthen  or 

^    !7"        weaken  in  any  wise  the  risht  or  claim  which  the  curate  of  P.  had 
The  King  .   ,     ,  7.    •  t  i  .  .       .      , 

against      OT  might  have  to  any  small  tithes,  or  to  determine  or  imply  that 

The  Bishop  he  was  or  was  not  entitled  to  the  same.     And  on  subsequent 
of  Oxford.  .        .      .  i  .i    .  i      .i  j  .    r-  n- 1 ,-  . 

mquiry  it  appeared  that  by  the  endowment  of  Fiddington,  m 

1428,  the  curate  was  entitled  to  all  the  small  tithes;  in  conse- 
quence of  which  the  rights  of  the  curate  had  been  reserved  by 
the  act  of  parliament.  That  in  the  survey  returned  into  the 
Exchequer  in  the  time  of  Queen  Anne,  the  curacy  was  valued 

L  o04  J  ^^  j^ii  jg^  j^  .  gjj(i  the  small  tithes  were  now  estimated  at 
above  130/.  per  annum;  and  that  the  vicarage  of  the  parish  of 
Amhrosdeiij  which  was  then  returned  at  42/.  5*.  Sd.  is  now  re- 
puted to  be  worth  200/.  per  annum.  That  Mr.  Slopes,  the  other 
candidate  with  Mr.  Pearson,  refused  to  sign  the  agreement  in 
question  as  simoniacal  in  agreeing  to  accej)t  70/.  per  annum  in 
lieu  of  small  tithes  ;  in  consequence  of  which  refusal  the  inha- 
bitants nominated  Mr.  Pearson  without  opposition.  That  the 
inhabitants  afterwards  offered  to  give  up  the  agreement,  pro- 
posing however  that  Mr.  Pearson  should  be  bound  in  honour 
by  it;  to  which  the  bishop  gave  his  positive  negative,  and  said 
that  he  felt  it  his  duty  not  to  licence  any  person  who  was  not 
perfectly  free  to  assert  his  rights.  That  in  consequence  of  this 
agreement  the  nomination  having  been  simoniacal  and  void,  the 
right  of  nomination  vested  in  the  king,  who  on  the  1st  of  July 
1803  nominated  the  Rev.  Mr.  Matthews,  to  whom  the  bishop 
granted  his  licence  accordingly. 

The  sole  question  now  was.  Whether  the  agreement  in  ques- 
tion were  or  were  not  simoniacal  and  void  ?  upon  which  Sir 
V.  Gihhs  and  Ahhott  were  hea«Ll  against  the  rule ;  and  fViUiams 
Serjt.,  Milles,  and  Manley  m  support  of  it. 

Lord  Ellenborougii  C.  J.  In  construing  the  agreement, 
whether  it  be  simoniacal  or  not,  I  shall  look  only  at  the  agree- 
ment itself,  and  the  act  of  parliament,  which  states  the  doubt 
whether  the  curate  be  entitled  to  take  the  small  tithes  in  kind 
or  to  a  modus.  This  doubt  is  stated  in  an  act  of  parliament 
which  passed  four  years  before  the  election ;  and  yet  when  the 
inhabitants  come  to  elect  a  curate  they  make  a  stipulation  with 

r  605  ]     *^"c  of  the  candidates  that  he  shall  sign  an  agreement  whereby 
he  admits  that  40/.  Ss.  2d.  is  the  immemorial  money  payment 
to  the  curate  out  of  the  lands  of  the  township.    He  was  there- 
fore 
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fore  intended  to  be  estopped  by  his  own'agreenicnt  from  insist-       1806. 
ing  upon  the  right  of  the  curate  to  the  small  tithes,  and  to    ,j,,    jT" 
fiirnish  evidence  against  the  right,  to  be  preserved  probably  in      against 
the  parish  chest.    This  I  am  clearly  of  opinion  was  simoniacal.  The  Bishop 
If  a  presentee  do  but  bargain  with  his  patron  to  forbear  any  suit, 
for  the  purpose  of  trying  by  due  course  of  law  whether  or  not 
he  be  entitled  to  small  tithes,    that   is  an  agreement  for   a 
Z»ej2e^^  within  the  statute  31  Eliz.  c.6.  {s.5.)  and  amounts  to 
simony. 

Grose  J.  It  is  impossible  not  to  see  that  this  agreement  was 
a  henejit  to  the  inhabitants  by  whom  the  curate  was  appointed, 
and  that  it  was  so  intended  to  be ;  and  therefore  simoniacal. 
And  if  the  rights  of  the  curate  had  been  as  well  known  at  the 
time  of  passing  the  Pidd'mgton  inclosure  act,  as  they  now  appear 
to  be,  the  provisions  of  it  would  probably  have  been  very  diffe- 
rent.    This  Coiu't,  however,  will  not  assist  simony. 

Lawrence  J  If  the  parties  who  present  are  to  derive  any 
henefit  from  their  presentee,  it  is  clearly  simoniacal.  Now  if 
the  presentee  himself  is  not  only  to  be  estopped  from  claiming 
the  small  tithes,  btit  is  also  to  furnish  evidence  against  future 
curates  who  might  be  disposed  to  claim  them  in  favour  of  the 
parishioners,  there  can  be  no  doubt  but  that  it  is  simony.  The 
agreement  is  artfully  drawn,  and  on  the  first  reading  of  it  I 
doubted  whether  the  words  "  time  inunentorial,"  (applied  to 
the  money  payment  of  40/.  2^.  8fif.,  wherewith  the  agreement 
states  that  the  lands  have  been  from  time  immemorial  charged)  [  606  J 
might  not  have  been  introduced  by  accident;  but  on  considera- 
tion I  am  satisfied  that  they  were  introduced  intentionally. 
Four  years  before,  when  the  act  passed,  the  matter  was  left  in 
doubt,  when  it  is  evident  that  the  intention  of  the  parties  con- 
cerned must  have  been  called  to  the  question;  and  that  accounts 
for  the  parishioners  introducing  those  words  into  the  agree- 
ment, to  endeavour  to  get  rid  of  the  curate's  claim  to  the  small 
tithes. 

Le  Blanc  J.  The  matter  must  have  been  much  discussed 
at  the  time  when  the  local  act  passed,  and  the  attention  of  the 
inhabitants  must  have  been  then  called  to  the  situation  and 
claims  of  the  curate.  With  this  knowledge  of  the  matter,  the 
very  next  time  that  the  inhabitants  come  to  exercise  their  right 
of  election,  they  require  of  the  candidates  to  sign  an  agree- 
ment 
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1806.  nient,  including  an  admission  that"  the  annual  payment  of 
■~~n~  40/.  2s.  Sd.  to  the  curate  has  been  from  time  immemorial.  That 
against      leaves  no  room  to  doubt  but  that  this  was  purposely  introduced 

The  Bishop  jjjtQ  jj^g  agreement  in  order  to  aifect  the  riffht  of  the  curate.  If 
of  Oxford.    ,  .  ^  ,  .  ,  .         /. ,  , , 

this  M'ere  a  matter  on  which  any  question  of  law  conld  reason- 
ably be  raised,  I  should  be  sorry  to  conclude  the  inhabitants  of 
the  township  by  denying  the  mandamus  j  but  it  being  clear  that 
this  was  done  intentionally,  and  if  so,  that  the  agreement  was 
simoniacal,  we  ought  not  to  compel  the  bishop  to  do  an  act 
which  his  duty  forbids  him  to  do,  and  to  put  him  to  make  a 
special  return. 

Tlie  Court  thereupon,  after  alluding  to  what  was  said  at  the 
[  607  ]     conclusion   of  the  case  of   The  King  against  The  Bishop  of 
Chester,  (a)  upon  the  subject  of  applications  of  this  sort  against 
bishops,   without  a  good  foundation. 

Discharged  the  rule 
with  Costs. 

(a)  1  Term  Rep.  405, 


Monday,  TuRNER  against  Cary  and  Others. 

June  23(1.  ° 


After  default  IT  JPON  a  rule  for  setting  aside  proceedings  upon  the  bail-bond 
pimiVAn^  ^""^  "^  ^^^'^^  cause,  it  appeared  that  the  writ  of  latitat,  indorsed 
special  bail  in  for  special  bail,  was  returnable  on  the  first  return  of  last  Easter 


time,  It  IS  not 


enoui 


h  that   ^^''"^j  o^^  which  the  Defendants  were  arrested,  and  a  declaration 
bail  are  after-  filed  conditionally.     The  time  for  putting  in  special  bail  ex- 

but"the^"['in-  P"*^^  ^"  ^^*^  ^^**^  ^^  ^P^^^  •  ^^^^  ^^^^y  ^^'^'^  "°^  P^^  ^^  *^^^  **^® 
tiff  may  take  8th  of  May,  when  notice  thereof  was  scrved^on  the  Plaintiff's 
an  a.s.sign-      attorney,  who  refused  to  accept  the  notice  as  out  of  time,  but 

ment  of  the  -  '  »  '  ' 

hail-bond        (lid  not  except  to  the  bail,  and  the  bail  did  not  justify.     On  the 

and  proceed  |.2j|j  q^  j\j^y  j.|jg  piaintift'  took  an  assignment  of  the  bail-bond, 
thereon,  un-  :f  i  ^  i  mi 

less  the  bail    and  commenced   proceedings    thereon    the   next   day.      The 

be  also  Justi-  question  was.    Whether   the   bail-bond   were  well   assigned 

iied,  thou::h      *  ' 

not  before'  after  special  bail  was  put  in,  but  not  perfected,  not  being 
excepted  to.     excepted  to  ? 

ComyUf 
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Comyn,  wlio  shewed  cause  against  the  rule,  contended  for      1806. 

the  affirmative,  and  cited  Fuller  v.  Prestf  (a)  to  shew  that  the      j'^TT^a 

defendant,  not  having  perfected  his  bail  at  the  day,  is  not  in      against 

court :  and  that  the  sheriflf  can  only  relieve  himself  afterwards       p*^J 

''  and  Others, 

by  justifying  the  bail,  though  not  excepted  to. 

LaweSy  contr^,  referred  to  Pariente  v.  Plumbtree,  (b)  and 
Murray  v.  Diirand  (c)  there  cited,  to  shew  that  the  sheriff 
might  redeem  himself  by  putting  in  bail  after  an  action  com- 
menced against  him  for  an  escape.  Though,  he  observed,  that 
in  a  subsequent  case  of  the  same  sort,  Allingham  v.  Flower  and 
Another,  (d)  it  is  noticed  that  the  bail  had  justified. 

Per  Curiam.  The  Master  informs  us,  that  by  the  practice 
of  this  Court  the  party  making  default  must  not  only  put 
in  but  justify  bail  before  he  can  come  to  the  Court  for  any 
favour. 

Rule  discharged 
with  Costs. 

(a)  7  Term  Rep.  109.  (b)  2  Bos.  Sf  Pull.  35. 

(c)  1  Esp.  N.  P.  Cas.  87.  {d)  2  Bus.  4-  Full.  246. 


MiLNB  and  Others,  Assignees  of  Rhodes   and  Justamond,  Monday, 
Bankru'pts,  agaimt  Gratrix.  ^^""^  ^^'^• 

THIS  came  on  upon  two  rules,  one  calling  upon  the  Defend-  where  par- 
ant  to  shew  cause  why  an  attachment  should  not  issue  ties  by  bond 
against  him  for  a  contempt  in  not  paying  a  certain  sum  under  j^jj.  matters 
an  award,  the  submission  to  which  had  been  made  a  rule  of  this  in  difference 
Court ;  the  other  calling  upon  the  Plaintiffs  to  shew  cause  why  theirf  to  arbi- 
the  rule  making  the  submission  to  the  award  a  rule  of  Court  tration,  and 
should  not  be  discharged.     The  facts  were  shortly  these  ;  the  ^l^^J^^  '"^" 
defendant  having  had  dealings  in  trade  with  the  bankrupts  should  be 
before  their  bankruptcy,  and  counter  claims  existing  between  ^f  court  ^t'^ 


IS 


.  ,  .        ,  o        T.r  ,,-,,■•  -      competent  to 

either,  even  since  the  stat.  9  &  10  IV.  3.  c.  15.  to  revoke  by  deed  his  submission ;  and  notify 
the  same  to  the  arbitrators  before  the  authority  be  executed ;  and  he  cannot  ^g  attached  for 
a  contempt  of  Court  in  not  obeying  the  award,  if  made  after  such  revocation  and  notice - 
though  the  submission  be  afterwards  made  a  rule  of  Court.  But  it  seems  that  it  would  be 
a  contempt  to  revoke  the  submission  after  it  had  been  made  a  rule  of  Court. 

them, 
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1S06.  them,  the  assignees,  after  the  bankruptcy,  brought  an  action 
jiljj^jj'g  against  the  defendant  to  recover  the  value  of  certain  'goods  of 
against  the  banknipts  in  his  hands;  and  it  was  agreed  to  refer  the 
whole  matters  in  dispute.  Accordingly,  bonds  of  submission 
to  arbitration  were  respectively  executed  by  the  plaintiffs  and 
the  defendant  on  the  23d  of  August  1805,  to  abide  the  award 
of  two  arbitrators  if  made  on  or  before  the  1st  of  November 
1805,  or  otherwise  to  abide  the  award  of  an  inupire  if  made 
on  or  before  the  2(1  of  December  following.  But  on  the  12th  of 
October  preceding,  before  the  day  appointed  by  the  arbitrators 
for  a  hearing,  the  defendant  executed  a  deed  of  revocation  of 
his  submission  to  the  arbitration,  of  which  the  arbitrators  and 
umpire  had  notice :  notwithstanding  which  they  proceeded  upon 
the  original  bonds  of  submission,  and  appointed  meetings  to 
hear  and  determine  the  matters  thereby  submitted  to  them  ; 
and  an  award  was  made  by  the  umpire  within  the  time  limited, 
dated  the  2d  of  December  1805  ;  after  having  been  personally 
served  with  a  copy  of  the  deed  of  revocation  on  the  19th  of 
November  preceding.  On  the  6th  of  December  the  defendant 
was  served  with  a  copy  of  the  award  ;  and  in  Hilary  term  last 
the  submission  to  the  arbitration  was  made  a  rule  of  Court, 
at  the  instance  of  the  plaintiffs  ;  and  a  demand  of  the  sum 
awarded  was  afterwards  made  on  the  defendant,  who  refused 
to  pay  it. 

Wood  and  Richardson,  for  the  plaintiffs,  contended^  that  a 
submission  to  arbitration,  which  was  afterwards  made  a  rule  of 
Court  under  the  stat.  9  &  10  J^.  3.  c.  15.,  (wliich  rule  of  Court 
had  relation  to  the  submission)  was  irrevocable.  They  admitted 
that  at  common  law  the  bond  of  submission  would  have  been 
[  610  ]  revocable,  according  to  Vynior'^  case;  (a)  but  contended  not- 
withstanding, that  where  the  submission  had  been  made  a  rule 
of  Court,  the  Court  would  grant  an  attachment  for  disobe- 
dience to  the  award,  (b)  The  object  of  the  statute  however 
would  be  defeated  unless  the  submission  were  conclusive.    The 


(a)  8  Tlcp.  82. 

{!))  Hide  V.  Petit,  1  Chan.  Cns.  185.  In  Tremcnhere  v.  Tresiliav,  1  Sid.  452-. 
and  2  Kcb.  64.5.  604.  the  general  question  as  to  the  practice  of  the  Court  in 
granting  attachments  in  such  cases  was  adjourned  for  further  consideration ; 
but  it  was  said  that  such  attachments  were  constantly  granted  in  C.  B. 

title 
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title  of  it  is,  "  An  act  for  determining  differences  by  arbitration,"        1806. 

and  ill  the  body  of  the  act  it  is  said,  that  for  the  final  deternii-      ,"; 

o      1      •  .    1       •  Milne 

nation  of  controversies,  &c.  be  it  enacted  that  it  shall  and  may      ngainst 

he  laivful  for  all  persons  desiring  to  end  any  controversies,  suits,  Gi^ATaix. 
&c.  to  agree  that  their  submission,  &c.  sJiould  be  made  a  rule  of 
Court ;  which  agreement  being  so  made  and  inserted  in  their 
submission,  &c.  shall  or  may  be  altered  of  record  in  such  Court, 
"  and  a  rule  shall  thereupon  be  made  by  the  said  Court,  that  the 
"  parties  shall  submit  to  and  finally  be  concluded  hy  the  arbitra- 
"  Hon,  &c.  made  pursuant  to  such  submission;"  and  in  case  of 
disobedience,  &c.  the  party  shall  be  subject  to  all  the  penalties 
of  contemning  a  rule  of  Court,  &c.  The  statute  therefore  binds 
the  party  by  his  agreement  to  the  submission.  By  such  agree- 
ment the  other  party  acquires  an  interest  in  the  authority  given 
to  the  arbitrator,  which  the  statute  directs  shall  be  entered  of 
record,  and  makes  it,  in  the  nature  of  process,  imperative  on 
the  parties.  If  a  Judge's  order  be  made  a  rule  of  Nisi  Prius  by 
consent,  ncitherof  the  parties  can  of  his  own  accord  annul  the 
authority  by  revoking  his  consent.  And  in  Lucas  v.  TVilson,  (a) 
the  Court  said  that  the  object  of  the  act  was  to  put  submissions  [  611  ] 
to  arbitrations  in  cases  where  there  was  no  cause  depending  in 
court  upon  the  same  foot  as  those  where  there  was  a  cause  de- 
pending. The  Stat.  8  &  9  JV.  3.  c.  11.  s.  8.  only  says  that  in 
actions  on  bonds  for  a  penalty  the  plaintift'  may  assign  as  many 
breaches  as  he  shall  think  fit :  but  this  has  been  holden  to  be 
imperative  on  the  plaintiff  to  assign  breaches  j  (&)  and  here  the 
Avords  of  the  statute  are  stronger. 

Holroyd,  contra,  admitted  that  the  defendant  was  liable  on 
the  bond ;  but  denied  that  the  statute  made  the  submission 
irrevocable ;  and  urged  that  there  was  no  submission  existing  at 
the  time  it  was  supposed  to  be  made  a  rule  of  Court  on  which 
the  statute  could  operate.  Where  therefore  the  rule  of  Court 
itself,  founded  upon  the  supposed  consent  of  the  parties,  was 
really  made  without  the  consent  of  the  defendant,  of  course 
there  could  be  no  contempt  of  the  jurisdiction  of  the  Court  in 
a  matter  where  no  such  jurisdiction  existed  ;  and  the  party 
could  have  no  notice  of  a  rule  made  behind  his  back ;  which 

(«)  1  Burr.  701. 

(/')  Roki  V.  lioscucU,  5  Term  JRcp.  538.  and  Hardy  v,  I^cm,  ib.  G3d. 

>vould 
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would  be  necessary  to  bring  him  into  contempt.  The  umpire 
himself  had  no  authority  to  make  the  award,  and  consequently 
there  could  be  no  contempt  in  not  obeying  a  nullity. 

Lord  Ellenborough  C.  J.  It  has  been  properly  admitted 
that  the  defendant  could  not  destroy  his  agreement  to  submit 
to  the  arbitration,  and  therefore  a  remedy  lies  upon  the  bond 
given  to  secure  such  agreement.  But  it  is  equally  clear  that 
before  the  statute  of  William  a  submission  to  arbitration  might 
be  revoked  before  it  was  executed,  and  there  is  nothing  in  that 
statute  to  make  it  irrevocable  while  it  continues  executoiy. 
The  statute  says  that  it  shall  and  may  be  lawful  for  the  parties 
to  agree  that  their  submission  should  be  made  a  rule  of  Court ; 
which  agreement,  (that  is,  so  long  as  it  subsists  as  an  agreement 
unrescinded,)  shall  or  may  be  entered  of  record,  &c.  After  it 
is  made  a  rule  of  Court  the  party  cannot  indeed  rescind  it 
without  incurring  a  breach  of  that  rule ;  but  till  then  it  has  its 
binding  force  as  an  agreement  only,  to  submit  to  the  award  of 
the  arbitrator,  whose  authority  is  in  its  nature  revocable ;  and 
for  the  breach  of  which  agi'eement  the  party  here  has  a  remedy 
of  another  sort.  Then  if  before  any  award  made  one  of  the 
parties  have  revoked  the  authority  of  the  arbitrators,  they  can- 
not make  any  award  to  bind  him. 

The  other  Judges  concurred  ;  Laicrence  J.  adding,  that  the 
rule  for  the  attachment  in  this  case  was  not  for  obeying  an 
award;  but  if  there  were  no  authority  in  the  umpire  to  make 
the  award  at  the  time^  the  award  itself  was  a  nullity,  and  could 
not  be  enforced. 

Rule  absolute  for  discharging  the 
Rule  for  making  the  Submis- 
sion, &c.  a  Rule  of  Court;  and 
the  Rule  for  an  Attachment, 
for  Non-performance  of  the 
Award  discharged. 


Hodgson 
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1806. 

Hodgson  against  Field.  Wednesday, 

°  June  a5ttu 

TRESPASS  for  breaking  and  entering  the  close  of  the  Plain-  ^-.anfl  B. 
tiff  at  Heaton  in  the  county  of  York,  and  digging  a  j)it  or  rally^seised 
hole  there,  and  for  opening  and  uncovering  a  sough  or  drain  in  ot  parcels  of 
the  said  close,  and  continuing  the  said  pit  and  sough  open  and  ground,  and 
uncovered  for  a  long  time,   &c.  and  thereby  disturbing  the  B.  having 
plaintiff  in  his  possession  and  occupation  of  the  said  close,  adjoinin*^  to 
Pleas,  1st,  not  guilty.     2d,  That  the  locus  in  quo  at  the  times  his  woody 
when,  &c.  was  a  piece  of  woody  ground  situate  in  Heaton,  f„°en"jin,fto 
abutting  to  the  south  upon  a  brook  there,  and  upon  another  make  a  col- 
part  thereof  contiguous  and  next  adjoining  to  the  parcel  of  v!^*^^ "" ^j^ 
woody  ground  situate  in  Heaton,  and  at  the  time  of  making  the  A.  grants  to 
indenture  after  set  forth  mentioned  as  being  in  the  possession  of  ^•/'"  "'^'■^^ 

^  ^  and  assigns, 

Jaspai'  Pickard  ;  and  that  before  the  said  times  when,  &c.  viz.  liberty  for 
on  the  13th  of  July  1747^  one  Robert  StamReld  was  seised  in  ^^™'  ^"  ^'^"^ 

''  1  •       1  una  assigns, 

fee  of  the  locus  in  quo,  and  one  Jeremy  Marshall  was  also  seised  to  carry  up  a 
of  the  parcel  of  woody  ground  adjoining  thereto,  and  also  of  sough  or 
35  acres  of  land  in  Heaton  adjoining  to  the  said  parcel  of  woody  throu^^h  ^.'s 
ground ;  under  which  woody  ground  and  other  adjoining  land  woody 
of  J.  M.  there  *  then  were  divers  veins  of  coal  which  he  was  B^^^f;o"jy 

gi-ound,  and 
also  liberty  for  B,  his  heirs  and  assigns,  to  make  two  little  soiigh-pits  in  ^.'s  woody  ground,  for 
the  more  easy  and  safe  car  ly  in  gup  the  tail  of  sough,  one  of  which  was  to  be  covered  in  as  soon 
as  conveniently  might  be  after  making  the  sough,  and  the  other  to  be  kept  open  for  exami- 
ning the  sough  so  long  as  %cas  necessary  for  that  purpose,  and  no  longer ;  and  jB.  covenanted 
that  he,  his  heirs  and  assigns,  would  not  damage  the  trees  growing  in  A.'s  woody  ground, 
nor  get  any  of  the  coals  under  it,  except  what  should  arise  in  the  drift  of  the  intended  sough, 
and  that  A.,  his  heirs  and  assigns,  from  time  to  time  and  at  all  times  after  might  go  down 
into  any  pit  or  pits  of  B.,  his  heirs  or  assigns,  to  discover  whether  any  coals  of  A.,  his  heirs 
or  assigns,  should  be  gotten ;  and  that  B.,  his  heirs  and  assigns,  should  repair  any  injury  to 
jl.'s  fence,  &c. :  held  that  by  the  grant  to  B.,  his  heirs,  &c.  of  the  liberty  of  making  the 
sough  in  ^.'s  land,  the  liberty  of  making  sough-pits  at  any  time  afterwards,  while  the  object 
of  the  grant  remained,  being  necessary  for  the  purpose  of  repairing  the  soe/":/;,  passed  as  inculent 
thereto  :  and  that  the  use  of  such  sough,  lor  the  carrying  up  of  which  ikto  B.^s  u-oody 

t  round  liberty  was  granted,  was  not  confined  to  the  getting  of  coals  under  B.'s  woody  ground, 
ut  extended  also  to  the  adjoining  lands  of  B.:  and  tliat  the  liberty  of  making  new  sough- 
pits  for  necessary  repairs  of  the  sough,  after  the  two  original  sough-pits  had  been  covered 
in  by  mutual  consent,  was  not  controlled  by  the  special  liberty  given  for  making  such 
original  sough-pits,  the  uses  of  which  were  limited  by  the  grant ;  it  appearing  upon  the  face 
of  11  that  the  grant  oi'  the  sough  was  intended  to  have  continuing  operation  while  any  coals 
in  B.'s  woody  ground  and  adjoining  lands  remained  to  be  <;otten. 

*  [  614  ] 
desirous 
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1806.       desirous  of  winning  and  raising,  &c.  and  of  having  tlie  use  and 
benefit  of  a  sough  for  himself,  his  heirs  and  assigns,  to  be  made 

against      and  carried  up  as  aftermentioned,  for  the  purpose  of  draining 

Field,  tj^g  mines  and  works  under  the  same,  and  thereby  enabhng  hira 
and  them  the  better  and  more  conveniently  to  dig  and  raise 
the  said  coal.  That  Marshall  applied  to  Stansjield  to  grant  to 
him  for  the  purpose  aforesaid  the  liberties  and  privileges  men- 
tioned in  the  indenture  after  set  forth ;  and  thereupon,  by  inden- 
ture of  the  13th  of  Juh/  1747,  (since  lost  by  time  and  accident,) 
Stansjield  granted  to  Marshall,  his  heirs  and  assigns,  full  liberty 
for  him,  Marshall,  his  heirs  and  assigns  to  car?y  up  a  sough  Jrom 
the  bottom  or  edge  of  the  hill  near  the  brook  in  the  locus  in  quo,  in 
the  said  indenture  called  a  parcel  of  wood//  ground  in  Heaton,  6fc, 
into  the  said  parcel  of  wood]/  ground  of  J .  M.  in  Heaton  aforesaid, 
in  the  possession  of  Jaspar  Pickard ;  which  said  two  several 
parcels  of  woody  ground  are  in  the  said  indenture  mentioned  to 
adjoin  upon  and  lie  contiguous  to  one  another  ;  and  also  full  liberty 
for  J.  M.,  his  heirs  and  assig)is  to  make  two  little  sough-pits  in 
the  said  parcel  of  woody  ground  of  him  R.  S.  near  the  edge  of  the 
hill  or  brook  there,  for  the  more  easy  and  safe  carrying  up  the  tail 
of  the  said  sough;  one  of  the  said  sough-pits  to  be  covered  from 
the  top  of  the  said  intended  sough  to  the  surface  of  the  ground 
as  soon  as  conveniently  might  be  done  after  the  making  thereofj 
and  the  other  to  be  kept  open  for  examining  the  sough  so  long  as 
was  necessary  for  that  purpose,  and  no  longer;  and  also  full  liberty 
for  J.  M.,  his  heirs  and  assig7is,  to  get  stones  in  Stansjield's 
woody  ground  for  making  the  intended  sough,  and  for  making 
and  repairing  such  part  of  the  fence  or  walls  belonging  to  Stans- 
Jield's  woody  ground  as  should  be  injured  by  J.  M.  his  heirs  or 

[  615  ]  assigns.  The  plea  then  stated,  that  J.  Mai-shall,  by  virtue  of 
the  said  indenture,  became  seised  of  and  entitled  to  the  said  liber- 
ties and  privileges  for  the  purpose  aforesaid  to  him,  his  heirs, 
and  assigns,  as  to  the  said  parcel  of  woody  ground  and  the  said 
other  lands  of  J.  M.  belonging  and  appertaining.  That  J.  M. 
afterwards  carried  up  the  sough  and  made  the  two  sough-pits, 
in  manner  aforesaid,  and  exercised  the  liberties  and  privileges 
so  granted  for  the  purpose  aforesaid,  as  belonging  and  apper- 
taining to  his  parcel  of  woody  ground,  &c.  Tlie  defendant 
then  by  his  plea  deduced  title  to  himself  through  several  mesne 
conveyances  from  J.  Marshall  to  Marshall's  parcel  of  woody 

sfrouud 
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ground  and  his  adjoining  land.  The  plea  then  further  alleged,  1806. 
that  all  tlie  said  seams  and  veins  of  coal  at  or  before  the  several 
times  when,  &c.  were  not  won  from  within  and  under  the  same 
parcel  of  ground  and  tlie  same  otiier  lands,  nor  was  all  the  coal 
then  got  or  raised  tlierefrom:  and  that  the  said  sough  had  been 
from  the  time  of  the  making  and  carrying  up  of  the  same  used  and 
enjoyed  for  the  purpose  aforesaid,  &c.  as  belonging  and  apper- 
taining, &c.  and  until  and  at  the  several  times  when,  &c.  con- 
tinued to  be  useful,  &c.  And  because  the  said  sough  at  the 
several  times  ^vhen,  &c.  was  ruinous  and  obstructed  for  want 
of  repairing,  opening,  and  cleansing  thereof,  the  defendant 
justified  the  entering  the  locus  in  quo  and  making  the  said  piX 
or  hole,  and  opening  and  uncovering  the  sough,  &c.  for  the 
purpose  of  the  needful  and  necessary  repairing,  opening,  ajid  clean- 
sing the  sough  for  the  uses  and  purposes  in  that  behalf  aforesaid. 
The  replication  to  thespecial  plea  setout  thegrant  at  large,  which  HepUcatioti', 
was  of  the  30th  ot'Jub/  1 747,  by  which  Robert  Slansjield,  in  con- 
sideration of  42.^.  and  of  the  covenants  therein  contained,  granted 
to  J.  Marshall,  his  heirs  and  assigns,  full  liberty  for  him  the  said 
J.  M.,  his  heirs  and  assigns,  to  carry  up  a  sough,  &c.  (stating 
the  liberty  to  carry  up  the  sough,  and  to  make  the  two  little 
sough-pits,  one  to  be  covered,  &c.  and  the  other  to  be  kept 
open,  &c.  in  the  same  terms  as  mentioned  in  the  plea :  and 
then  follows  what  was  omitted  in  the  plea,)  and  also  full  liberty 
for  J.  M.,  Ids  lieirs  and  assigns,  to  bring  the  rubbish  which  may 
arise  in  another  sough-pit  made  or  intended  to  be  made  in  Mar- 
shall's parcel  of  woody  ground,  and  throw  it  into  a  hollow 
place  in  Stansfield's  parcel  of  woody  ground,  for  the  rendering 
more  safe  and  commodious  the  cart-way  which  is  intended  to 
be  made  by  J.  M.  for  the  inhabitants  of  Shipley  and  others 
through  his  own  ground  there  to  and  from  the  intended  col- 
liery ;  and  also  liberty  for  J.  M.,  his  heirs  and  assigns,  to  get 
stones  in  StansfiekVs  parcel-  of  woody  ground,  &c.  (as  in  the 
plea  mentioned.)  Then  followed  covenants  (omitted  in  tlie- 
plea)  that  J.  M.,  his  heirs  or  assigns,  should  not  damage  the- 
trees  growing  in  Stansfdd's  parcel  of  woody  ground  ;  nor  get 
any  of  Stansjield'i^  coals,  but  what  should  ai-ise  in  the  drift  of 
the  said  intended  sough  ;  and  that  it  should  be  lawful  tor  Sians- 
field,  his  heirs  and  assigns,  from  time  to  time  and  at  all  times  after, 
to  go  down  into  any  pit  or  pits  of  Marshall,  his  heirs  or  a^sjo-u*' 
Vol.  VII.  2H  "fo^. 
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1806.       for  the  better  discovering  whether  any  coals  of  SfaniffiehVSf  his 
•j  heirs  or  assigns,  should  be  gotten,  save  as  aforesaid.    And  also 

against  that  MarshalU  his  heirs  and  assigns,  should  not  only  repair  such 
Field.  ^^^  Qf  ^^^  fence  or  walls  of  Stansfield^  his  heirs  or  assigns,  as 
should  be  injured  by  Marshall,  his  heirs  or  assigns,  but  should 
also  from  time  to  time  and  at  all  times  make  good,  maintain, 
and  secure  that  part  of  the  fence  or  walling  towards  the  banks, 
of  the  said  broolc  wiierethe  said  rubbish  was  intended  to  be  laid. 
The  replication  then  stated,  that  after  Marshall  had  carried  up 
[  6I7  ]  the  sough  and  made  the  two  sough-pits,  as  in  the  plea  men- 
tioned, ahd  before  the  said  times  when,  &c.  on  1st  of  January 
1776,  it  became  and  was  no  longer  necessary  to  keep  open  either  of 
the  said  sough-pits  for  the  purpose  of  examining  the  said  sough,  and 
thereupon  the  said  sfffigh-pits  were  afterwards  and  before  the 
time  when,  &c.  respectively  filled  and  covered  iip  to  the  surface  of 
the  ground  by  and  with  the  consent  and  approbation  of  the  person 
then  seised  of  and  in  the  said  parcel  of  woody  gi'ound  and  the  said 
other  lands  theretofore  of  J.  M.  with  the  appurtenances,  and 
entitled  to  use  and  enjoy  the  said  sough,  &c.,  and  have  not  since 
been  kept  open.  To  this  there  Mas  a  general  demurrer  and 
joinder. 

Holroyd,  in  support  of  the  demurrer,  contended  that  the 
right  of  repairing  the  sough  %vas  incident  to  the  grant  of  it; 
for  that  wherever  a  power  was  granted  to  one  to  make  and  use 
a  thing  in  the  soil  of  another,  every  thing  necessary  for  the  at- 
tainment and  enjoyment  of  the  grant  passed  also ;  and  amongst 
others  the  liberty  of  entering  on  the  grantor's  soil  for  the  ])ur- 
pose  of  repairing  the  thing  :  for  wliich  lie  cited  at  large  2  Roll. 
Jbr.  5G7.  M.  pi.  1,  2,  and  3,  and  9  Ed.  4.  35.  b.  Pomfret  v. 
Ricroft,  1  >Sau7id.  323.'  and  other  cases  there  referred  to ;  and 
She]).  Touch.  89.  (a)  And  here  lie  argued  from  the  wording  of 
the  deed,  the  reason  of  the  grant,  and  the  relative  situation  of 
the  lands  of  Stansficld  and  MarsJiall,  that  tlie  grant  of  the  pri- 
vilege of  using  the  sough,  &c.  was  intended  to  enure  so  long 
as  any  coals  remained  to  be  gotten  in  any  of  Marshall'^  grounds 
adjoining  to  or  communicating  with  his  parcel  of  woody 
r  618  ]  ground,  and  was  not  merely  confined  to  the  privilege  of  using 
it  for  the  getting  of  coals  under  his  woody  ground :  for  that 
there  Mas  a  reference  throughout  to  Marshall's  heirs  and  assigns 

(")  Page  U5.  uf  edit.  oC  1781. 

as 
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as  regulatUig  their  enjoyment  of  the  privilege ;  which  shewed       1800. 
that  a  continuinif  errant  was  intended.    That  it  was  not  merely    ,, 

^  .  HoDGSOJi 

a  grant  to  hinif  his  heirs  and  assigns,  to  do  the  act;  but  a  grant  to  against 
him,  his  liQrs  and  assigns,  that  he,  hif  heirs  a^nd  assigns,  might  Fikld. 
do  so.  That  the  words  of  a  deed  were  to  be  taken  most 
strongly  against  the  grantor;  and  the  whole  deed  construed  so 
as  best  to  effectuate  the  intent  of  the  parties  at  the  time  accord- 
ing to  their  several  estates  and  interests.  Shep.  Touch.  87,  8. 
That  the  right  of  repairing  the  sough,  incident  to  the  general 
grant  giving  liberty  to  make  and  use  it,  was  not  restrained  by 
the  special  leave  granted  to  make  the  two  sough-pits ;  for  the 
use  of  those  was  afterwards  qualified. 

JFood,  contra,  contended,  first,  that  whatever  incidents  might 
follow  a  grant,  which  were  absolutely  necessary  for  the  enjoy- 
ment of  it ;  as  in  the  instances  mentioned  in  Rolle,  where  the 
grant  is  in  general  terms ;  yet  it  was  competent  to  the  owner 
pf  the  land  to  limit  the  enjoyment  of  the  grant  by  express  pro- 
visions ;  and  that  here  it  was  evident,  by  granting  the  liberty  of 
making  the  sough,  and  the  two  little  sough-pits  which  were  to 
be  closed  after  the  present  purpose  was  served,  that  the  liberty 
was  only  meant  to  be  granted  once,  to  be  used  so  long  as  the 
sough  then  made  would  serve  the  purpose,  but  not  to  be  con- 
tinued and  renewed  from  time  to  time  by  making  fresh  sough- 
pits  after  the  first  were  closed.  For  otherwise  it  was  nugatory 
to  grant  special  liberty  to  make  two  little  sough-pits,  one  of 
which  was  for  the  si)ecial  purpose  of  more  easily  making  the 
sough,  and  M'hich  was  to  be  covered  in  as  soon  as  conveniently  [  619  ] 
might  be  afterwards,  and  the  other  to  be  kept  open  so  long 
only  as  was  necessary  for  examining  the  sough,  and  no  longer; 
if  it  had  been  intended  that  the  grantee  and  his  heirs  might  at 
all  times  make  new  sough-pits  wlicnevcr  it  should  be  nccessaiy. 
Secondly,  he  contended  that  the  grant  of  the  sough  was  to  be 
confined  to  the  liberty  of  gctthig  coals  from  Marshairs  woody 
ground  ;  for  it  was  to  carry  the  sough  up  through  SlansfiekUs 
ground  into  Marshall's  voodij  ground,  and  not  also  into  his  ad- 
joining lands  :  but  the  liberty  claimed  by  the  plea  comprises 
both;  which  cannot  be  justifictl.  If  it  h.ad  been  intended  to 
grant  so  large  a  liberty,  which  would  be  likely  to  endure  for 
ever  after,  some  general  words  would  have  been  added.  If  there 
be  a  giant  of  a  way  to  a  particular  close,  it  will  not  justify  the 

'2  li  2  'user 
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1806.      user  of  it  to  go  a  close  over  and  beyond  the  close  mentioned. 

Hodgson  *^«"«^^'*  v.  Mose,  (a)  Howell  v.  King,  (6)  &c.  [Lord  Ellen- 
against  borough  C.  J.  To  be  sure  the  way  is  to  be  measured  by  the  use 
^^^^'  mentioned  in  the  grant;  but  here  the  grant  does  not  state  that 
the  soui^h  is  to  be  for  the  use  or  purpose  of  Marshall's  woody 
ground,  but  only  that  it  is  to  be  carried  into  that  ground  :  and 
when  he  got  the  sough  into  his  own  ground  he  did  not  want 
any  grant  to  carry  it  through  his  own  ground.] 

Cur.  adv.  vult. 
Lord  Ellenborough  C.  J.  now  delivered  judgment.    After 
slating  the  pleadings  as  before  set  forth — 

On  the  part  of  the  defendant  it  has  been  contended,  Under 
the  grant  from  R.  Stanftjield  to  J.  Marshall,  that  he  the  defen- 

[  620  ]  dant,  as  MurshalVs  assignee,  has  a  right  to  do  every  thing 
necessary  to  keep  the  sough  in  repair,  as  being  incident  to  the 
grant  of  the  sough  ;  and,  if  necessajy,  to  open  sough-pits,  and 
uncover  the  sough  in  the  plaintifTs  ground  from  time  to  time, 
as  often  as  repairs  of  the  sough  shall  be  required.  For  the 
plaintiff  it  has  been  insisted,  that  the  liberty  of  opening  sough- 
pits  was  granted  but  for  otice,  and  not  as  often  as  the  sough 
should  require  repairs.  And,  in  addition  to  this  question, 
another  has  been  argued,  viz.  whether  the  defendant  has, 
imder  the  grant  from  21.  Stansfteld,  any  right  to  drain  any  land 
but  that  which  was  J.  Marshall's  woody  ground.  The  deed 
granting  to  Jeremy  Marshall  the  liberty  of-  making  the  sough 
does  not  in  any  part  of  it  distinctly  point  out  what  particular 
purpose  the  sough  which  was  to  be  made  was  intended  to  an- 
swer :  but  as  it  appears  from  the  deed  that  Stansjiekl  was  to 
have  liberty  to  go  down  into  J.  Marshall'?,  pits,  to  see  that 
neither  he  nor  any  claiming  under  him,  got  any  coal  under 
the  plaintiff's  close,  except  in  the  drift  of  the  sough;  as  there 
are  coals  under  Marshall's  woody  ground  and  the  adjoining 
land  ;  and  as  the  deed  speaks  of  an  intended  coUieri/ ;  it  seems 
that  the  object  of  the  grant  was  to  drain  the  Avater  from  such 
intended  collienj,  the  local  extent  and  limits  of  which  intended 
colliery  we  have  no  means  of  defining :  but  judging  from  the 


{n)    1  Tloll.  Ahr.  3P1. 

(//)  1  Mod.  190.     Vide  these  and  other  cases  collected  in  4  Vin't  Abr.  5U. 

nature 
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nature  of  such  work?,  there  seems  no  reason  to  give  them  any      1806. 

other  or  narrower  limit  than  the  boundaries  of  tlie  continued       

property  of  the  grantee,  under  which  the  intended  colUery  against 
might  be  prosecuted  by  him,  without  regard  to  tlie  closes  and  Field. 
pieces  of  ground  under  which  it  might  be  carried,  and  who 
might  of  course  be  expected  to  follow  the  coal  through  all 
the  contiguous  and  connected  veins  and  seams  of  coal  which 
belonged  to  him.  TTie  question  therefore  is  singly,  whether 
under  the  terms  of  the  grant  the  grantee  had  a  right  to  do  that  [  621  ] 
which  from  time  to  time  might  be  wanted  to  repair  the  sough, 
so  long  as  the  original  purpose,  for  which  it  was  made,  required 
it  to  be  continued :  or,  whether,  the  sough  having  been  once 
made,  it  was  the  intention  of  the  parties,  that  the  grantee 
should  use  it  no  longer  than  it  should  happen  to  continue 
unimpaired  by  length  of  time  or  accidents ;  although  in  con- 
sequence of  accidents  the  grantee  might  have  actually  lost  the 
beneficial  use  of  it  very  soon  after  it  was  made.  Such  latter 
constniction,  it  is  obvious,  would  but  ill  accord  with  the  views 
of  one  who  was  about  to  open  a  colliery  intended  to  be  icorked  cls 
long  as  the  coal  might  last.  As  to  the  liberty  of  making  two  little 
sough-pits,  which  were  to  be  kept  open  during  a  certain  time, 
and  then  to  be  filled  up,  (and  M'hich  has  been  observed  upon  in 
order  to  shew  that  the  defendant  could  not  open  pits  for  the 
purpose  of  repairing  the  sough ;)  this  does  not  furnish  any 
substantial  inference  against  the  defendant.  The  purpose  for 
which  that  liberty  was  granted  was  "  the  more  easy  and  safe 
carrying  up  the  tail  of  the  sovgh  and  examining  it."  The  pur- 
pose of  carrying  up  the  tail  of  the  sough  has  long  since  been 
answered ;  and  from  the  word?, "  the  more  easy  and  safe  carrying 
up  the  tail  of  the  sough,"  it  may  be  reasonably  concluded,  that 
the  sough  might  have  been  carried  up,  though  not  so  easily  and 
safely,  Avithout  such  pits ;  and  if  that  be  so,  Marshall,  under 
the  words  granting  him  the  liberty  to  make  the  sough,  would 
not  have  been  entitled  to  make  pits  of  that  description :  and 
therefore  no  inference  arises  from  the  mention  of  them  that 
other  pits  should  not  be  made,  if  tlic  same  should  be,  and  to 
the  extent  only  in  which  they  should  be,  absolutely  necessary 
for  the  purpose  of  repair.  Nor  do  the  c(.)vcnants  in  the  deed,  [  6l22  ] 
with  respect  to  the  repairs  of  the  fences  and  other  matters  men- 
tioned iu  them,  furnish  any  argument  to  shew  that  Marshall 

and 
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Hodgson 

against 


[623] 


and  his  assigns  had  not,  as  incident  to  his  grant,  a  right  to  do 
what  might  properly  be  necessary  to  I'epair  the  sough :  for  they 
are  covenants  by  which  he  bound  himself  to  do,  for  the  benefit 
of  the  grantor,  certain  thltxgs  which  had  no  connexion  with 
the  continuance  of  the  sough,  and  to  do  which  he  would  have 
been  under  no  obligation  without  such  covenants.  And  U 
would  he  veiy  illogical  to  deduce  a  conclusion  from  the  term» 
of  a  deed  comprehending  covenants,  without  which  one  of  thft 
parties  could  not  have  certain  rights,  and  fi*om  their  not  ex- 
pressly granting  matters,  which  wouUl  pass  as  incidents  without 
being  mentioned  at  all,  that  such  niattei"s  in  the  nature  of  in- 
cidents were  intended  not  to  be  granted.  It  is  therefore  to  be 
seen,  as  there  Ls  nothing  to  narrow  the  grant,  whether  the  right 
to  repair  the  sough,  and  of  doing  all  necessaiy  things  for  that 
purpose,  do  not  pass  as  an  incident  to  the  grant  of  the  liberty 
of  making  it.  As  to  which  the  authorities  quoted  by  Mr.  Hol~ 
royd  arc  very  strong,  and  that  cited  from  2  Roll.  Abr.  367.  is 
very  like  the  present  case.  It  appears  from  the  year-book, 
9  E.  435.  thus— C/toA:e,  in  the  course  of  an  argimient  at  the 
bar,  put  this  case  :  "  If  a  man  grant  to  me  to  dig  in  his  land, 
"  and  make  a  trench  from  such  a  fountain  or  spring  to  my 
"  place,  so  that  I  may  put  a  pipe  to  carry  the  water  to  my 
"  place  ;  if  the  pipe  be  afterwards  stopped  or  broken,  so  that 
"  the  water  cannot  issue  out,  I  cannot  dig  the  land  to  amend 
"  the  pijMJ ;  for  that  was  not  granted  to  me :  but  if  he  had 
"  granted  that  I  might  dig  and  amend  the  pipe  toties  quoties, 
"  &c.,  then  I  should  do  it.  And  the  law  is  the  same  if  I 
"  prescribe  to  have  such  a  conduit;  it  behoveth  me  to  prescribe 
"  to  scour  and  amend  it,  toties  quoties,  &c.  or  otherwise  I 
**  cannot  dig  the  land  to  empty  it,  &c.  Qfwd  fuit  negatum 
"  in  both  the  cases ;  for  it  was  said  by  the  Court,  that  it  is 
"  incident  to  such  a  grant  to  scour  and  amend.'  The  authority 
of  this  and  the  other  cases  wa«  not  disputed  ;  but  the  case  found 
mllolle'sJbr.  and  the  year-book  was  said  to  be  distinguishable 
from  that  now  before  us,  as  that  was  a  coitinuifig  grant,  to 
convey  water  at  all  times.  Yet  it  was  conceded  in  argument, 
if  the  sough  had  been  to  drain  the  water  from  all  the  grantee's 
coals,  that  he  would  have  had  a  right  to  maintain  the  sough 
while  there  were  any  coals :  and  if  that  be  so,  as  it  is  admitted 
by  the  pleadings,  that  all  the  coals  are  not  gotten  from  within  and 

under 
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uftder  Marshall's  woody  grounds  arid  the   adjoining   lands,  1806. 

which  may  be  deemed  the  intended  colliery ;  upon  the  grounds  „       ~ 

ah*eady  considered  the  right  to  maintain  the  sough  will  of  agamtt 

course  continue.     For  these  reasons  we  are  of  opinion  that  *'>**'»• 
judgment  should  be  fof  the  defendant. 

Judgment  for  the  Defendant. 


A 
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L.  TT  Wednesday, 

LOYD  against  Hooper.  j„„g  25thV 

RULE  was  obtained  for  the  Plaintiff  to  shew  cause  why  the  One  who  was 

writ  of  inquiry  executed  and  all  subsequent  proceedings  ^^jgl  j^ 

should  not  be  set  aside  for  irregularity.     The  question  turned  town,  froni ' 

upon  whether  the  Defendant  had  received  proper  notice  for  J^-^  ^^^^^^  ^^ 

executing  the  writ  of  inquiry  ?  The  venue  was  laid  in  Middlesex,  he  was 

and  the  defendant,  whose  general  residence  was  at  Abergavenny  ^^'^Y^"  ^'"^  . 

in  Monmouthshire,  and  who  was  residing  there  when  the  first  executing 

writ  was  sued  out,  was  afterAvards  arrested  at  a  hotel  in  Picca-  ^"^  ""^^^  °^  '^^ 
'  inquiry,  was 

dilly,  where  he  had  been  staying  for  near  a  month  before  :  and  hoklen  not 

upon  the  declaration  being  filed,  he  had  four  days'  notice  to  <^"titled  to 
plead,  which  was  served  at  the  hotel,  as  were  other  mtervenmg  eight  dajV 

notices  between  that  and  the  notice  in  question,  without  objec-  notice  in  a 

»      1  1      •         1  •     1  1-1  town  cause, 

tiou  niado.     At  length,  nitcrlocutory  judgment  havmg  been  though  his 

obtained,  notice  was  given  on  the  7th  of  June  for  executing  general  resi- 

thc  writ  of  inquiry  on  the  16th  :  and  it  was  not  till  the  14th  ho-^e)  was 

that  the  want  of  proper  notice  was  objected  to ;  the  defendant  above  40 

being  seen  at  the  same  hotel  on  the  7ih  and  IGth  of  Jiaic.  town. 

Fark  shewed  cause;  and  referring  to  the  stat.  14  Geo.  2. 

c.  17.,  which  provides  that  no  cause  shall  be  tried  at  the  Sittings 

in  London,  &c.  or  JFcstminster,  &c.  ivhere  the  defendant  resides 

above  40  miles  from  the  same,  unless  at  least  ten  days'  notice  of 

trial  be  given ;  (which  by  the  practice  of  the  Court  in  these 

cases  is  14  days  3)  said  that  this  had  always  been  understood  of 

a  bona  fide  residence  of  the  party  in  the  country  during  the     r  (j2o  1 

proceedings  :  tiiongli  he  admitted,  according  to  Jh-ind  v.  Tor- 

ris,  (a)  that  a  casual  residence  of  the  ])arty  in  town  where  he 

was  arrested,  and  the  laying  the  venue  there,  would  not  take 

away  his  right  to  the  longer  notice  in  the  subsecpient  stages  of 

('/)  2  Blac.  1205. 

proceeding. 
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1806.  proceeding  when  he  was  bonft  fide  residing  above  40  miles  off. 
But  here  he  resided  all  the  time  in  town. 

Comyn,  contra,  said  that  the  defendant's  residence  in  town 
during  these  proceedings  was  merely  casual,  his  only  home  being 
at  Abergavennj/,  where  he  was  when  the  writ  was  first  sued  out, 
and  to  which  he  was  about  |to  return :  _  and  that  the  statute, 
requiring  the  longer  notice  to  be  given  where  the  party  resides 
above  40  miles  from  town,  must  be  understood  of  his  place  of 
general  residence,  his  home,  and  not  of  an  accidental  residence 
as  a  guest  at  a  hotel.  That  this  seemed  to  be  the  only  certain 
criterion  for  giving  notice,  and  was  to  be  collected  from  the 
cases  of  Brind  v.  Torris,  Kutiff  v.  Gascoigne,  cited  in  Douglas 
V.  Ray,  (a)  and  Spencer  v.  Smith.  (6) 

The  Court  were  clearly  of  opinion  that  the  defendant,  though 
his  general  residence  might  be  at  Abergavenny,  yet  having  re- 
.  sided  in  London,  for  aught  appeared,  from  the  time  of  his  aiTest 
till  after  he  was  served  with  the  notice  of  executing  the  writ 
of  inquiry,  was  only  entitled,  as  one  living  in  town,  to  the  eight 
days'  notice,  which  had  been'  given.  That  the  object  of  the 
statute  in  requiring  the  longer  notice  to  be  given  to  defendants 
residing  above  40  miles  from  town  was  to  secure  to  them  the 
C  626  ]  full  benefit  of  the  notice  for  eight  days,  part  of  which  time 
would  neccssariry  be  consumed  in  its  reaching  him  in  the  coun- 
try, and  in  giving  him  time  to  communicate  upon  it  with  his 
agent  in  town :  but  here  the  defendant  continued  domiciled  in 
London  at  the  time  of  the  notice  served,  which  distinguished 
this  from  the  case  referred  to. 

Rule  discharged. 


(a)  4  Term  Rep.  553. 


{b)  1  Eaxt,  688. 
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THE   PRINCIPAL    MATTERS. 


ABATEMENT. 

S  by  the  practice  of  the  Court  they 

will  not  g:rant  oyer  of  an  original 

writ,  and  yet  a  plea  in  abatement  for 
want  of  an'addition  to  the  defendant 
in  such  writ  is  bad  without  oyer  ;  the 
effect  is  to  prevent  such  a  plea  from 
being  pleaded ;  and  therefore  if  plead- 
ed the  Court  will  quash  it.  Desboiis 
V.  Head,  E.  46  G.  3.  3S3 

ACCORD  AND  SATISFACTION. 
Sec  Bail-Boxd,  No.  1. 

ACTION,  COMMENCEMENT  OF. 

Where  tlie  debt  was  paid  after  an  alias 
pluries  writ  issued,  the  defendant  can- 
not object  at  the  trial  that  the  latitat 
was  not  returned  ;  for  at  any  rate  if 
the  alias  pluries  were  the  commence- 
ment of  the  action,  it  is  only  an  ir- 
regularity, which,  though  a  ground 
for  api)lication  to  the  Court  to  set 
aside  the  proceedings,  yet  having  been 
once  waved,  cannot  afterwards  be  ob- 
jected to.  Neither  can  it  be  objected 
at  the  trial  th.at  when  the  debt  was 
paid  the  defendant  had  no  notice  of 
any  action  commenced  or  costs  in- 
curred.   Toms  v.  Powell,  T.  46  G.  3. 

53G 
Vol.  Vll. 


ACTION  ON  THE  CASE. 

1,  Under  ancient  deeds  recognizing  a 
right  in  the  owner  of  an  estate  to  have 
a  weir  across  a  river  for  taking  fish, 
if  it  appear  that  such  weir  was  here- 
tofore made  of  brush-wood,  through 
which  it  is  possible  for  the  fish  to  es- 
cape into  the  upper  part  of  the  river, 
he  cannot  convert  it  into  a  stone  weir, 
whereby  the  possibility  of  an  escape 
through  the  weir  is  debarred  ;  though 
in  flood  times  the  fish  may  still  over- 
leap it.  The  enhancing,  straitening,  or 
enlarging  of  an  ancient  weir,  as  Avell 
as  the  new  erection  of  one,  for  the 
purpose  of  stopping  fish  in  their  pas- 
sage up  a  river,  is  treated  as  a  public 
nuisance  by  Magna  Charta,  c.  23.  and 
1'2  Ed.  4.  r.  7.  And  the  right  to  convert 
a  brushwood  into  a  stone  weir  is  not 
evidenced  by  shewing  that  40  years 
ago  two-thirds  of  it  had  been  so  con- 
verted, without  interruption  :  and  the 
action  for  the  injury  having  been 
brought  within  20  years  after  the  re- 
maining third  part  was  so  converted. 
fVeldx.  Hornby, Clerk,  HAG  G.  3.  19.-). 

2.  After  a  warranty  of  a  horse  as  sound 
the  vendor  in  a  subsequent  conversa- 
tion said,  that  if  the  horse  were 
vnsound  (which  he  denied)  he  icould 
take  it  again  and  return  the  money. 
This  is  no  abandonment  of  tiie  original 

2  Iv  contract, 


6^8    ADMINISTRATOR  and  EXECUTOR. 


ANNtrtTY. 


contract,  which  still  remuins  open ; 
and  though  the  horse  be  unsound  the 
vendee  must  sue  upon  the  warranty, 
and  cannot  maintain  assumpsit  for 
money  had  and  received  to  recover 
back  the  price,  after  a  tender  of  the 
horse.     Payne  v.  U'lxale,  H.  46  G.  3. 
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3.  A  canal  act  provided  tliat  tlie  Canal 
Company  should  not  be  entitled,  on 
purchasing  lands  for  making  a  canal, 
to  any  coal  mines,  &c.  under  the  same  j 
but  that  such  mi.ies  should  belong  to 
the  same  persons  as  would  have  been 
entitled  to  them  if  the  act  had  not  been 
made  :  but  it  required  the  owners  to 
give  notice  to  the  company  of  their  in- 
tention to  work  their  mines  within  ten 
yards  of  the  canal ;  and  that  the  Com- 
pany might  insj)ect  the  mines,  and 
might  stop  the  further  working  of 
them,  paying  compensation  to  the  own- 
ers :  held  that  the  right  of  the  owners 
to  work  within  the  ten  yards  was  left 
as  before  the  act,  if  after  notice  given 
by  them  to  tlie  Company  tlie  latter  did 
not  purchase  out  their  rig^its ;  and  that 
the  canal  being  damaged  by  the  nearer 
a])proach  of  the  mine  after  such  no- 
tice and  non- purchase,  no  action  lay 
against  the  coal-owner  for  such  injury, 
which  happened  by  the  default  of  the 
Corapanyin  not  purchasing.  The  Com- 
pany of  Proprietors  of  the  IVyrley  and 
Essington  Canal  Navigation  v.  Bradley 
Si  others,  E.  46  G.  3.  3(>fi 

4.  Aliter,  where  the  canal  act  provided 
that  in  working  such  mines  no  injury 
should  be  done  to  the  canal.  Birming- 
ham Canal  Company  v.  Hawesford, 
cited.  ib. 

5.  And  aliter,  where  the  house  of  one 
claiming  under  a  grant  from  the  owner 
of  the  soil  was  imdermined  by  him. 
Earl  of  Lonsdale' n  case,  cited.  ib, 

ADMINISTRATOR  and  EXECUTOR. 

An  executor  administering,  having  once 
received  money,  assets  of  his  testator, 
cannot  discharge  iiiniscirunder  tlie  pica 
of  plene  administravit  to  an  action  liy  a 
bond  creditor  of  his  testator,  by  shew- 
ing that  he  paid  the  money  over  to  his 


co-executor,  even  for  the  purpose  of 
satisfying  the  bond  creditor,  who  had 
applied  for  payment  to  such  co-exe- 
.  cutor,  if  the  co-executor  afterwards 
misapplied  the  money  by  retaining  it 
to  satisfy  his  own  simple  contract  debt. 
Crosse  et  Uxor,  Administrators  ofReeder, 
V.  Smith  and  Mu)it,  Executors  of 
Grierson,  H.  46  G.  3,  246 

AFFIDAVIT  TO  HOLD  TO  BAIL. 

1.  An  affidavit  to  hold  to  bail,  stating 
that  the  defendant  was  "justly  indebt- 
ed to  the  plaintiff  in  100/.  upon  and  by 
virtue  of  a  certain  bill  of  exchange 
dra  vn  l)y  the  defendant,  and  long  since 
due  and  unpaid,"  is  sufficient,  without 
stating  in  wliat  character  the  bill  was 
due  to  the  plaintiff,  whether  as  payee 
or  indorsee.  BradJiaw  v.  Saddiugton, 
M.  46  G.  3.  94 

2.  An  affidavit  to  hold  to  bail,  only  sta- 
ting that  the  defendant  was  "  indebted 
to  the  plaintiff  in  o-il.fur  goods  sold 
and  delivered  (not  stating  by  iheplain- 
iiff'  to  the  defendant)  and  as  the  ac- 
ceptor of  a  bill  of  exciiange,"  is  insuffi- 
cient.     Perks  V.  Severn,  H.  46"  G.  3. 

194 

ANNUITY. 

The  annuity  act,  17  Geo.  3.  c.  26.  as  ap- 
pears from  tlie  whole  purview  of  it, 
is  confined  throughout  to  annuities 
granted  wpnnpecurriary  consideration  j 
tiiough  the  first  clause,  in  the  terms  of 
it,  retpiires  a  memorial  of  every  annui  ty 
bond,  &c.  to  be  inroliod.  It  is  not 
enough,  therefore,  for  the  defendant 
to  plead  generally  to  an  action  on  a 
bond  conditioned  for  the  payment  of 
an  annuity,  the  consideration  whereof 
does  not  appear  upon  the  face  of  tiie 
bond  or  condition  set  forth  upon  over, 
tliat  it  was  scaled  and  delivereil  after 
the  passing  of  the  act,  and  that  no 
memorial  of  it  was  inroiled  ;  without 
shewing  that  the  consideration  was 
pecuniary  ,•  but  such  general  plea  is 
bad  on  demurrer.  H>rn.  Executrix  of 
It'irn,  V,  Horn  and  another,  T. 
46  G.  3.  .'529 

APPEAL, 


ASSUMPSIT. 


APPEAL. 

The  justices  are  bound  by  stat.  9  G.  1 . 
c.  7-  »•  H.  to  receive  and  adjourn  an  ap- 
peal niucje  b)  the  next  Sessions  alter 
an  order  of"  removal  made  against  such 
order,  if  no  notice  lias  been  given  to 
the  respondent ;  though  they  should 
be  of  opinion  that  the  order  was  exe- 
cuted in  sufficient  time  before  the 
Sessions  to  have  enabled  theai)pellants 
to  give  reasonable  notice  of  tlieir  ap- 
peal to  the  respondents.  The  King  v. 
tlie  Justices  of  Stujf'ordshire,  T.  46 
G,  3.  54<) 

APPRENTICE. 

See  Skttlemext  by  Apprexticeship. 
SXAWP,  No,  1. 

Where,  upon  a  habeas  corpus  to  bring 
up  the  body  of  an  apprentice,  the  keep- 
er of  the  House  of  Correction  return- 
ed, wi.h  the  bi'dy  of  the  party,  a  rcgu- 
hu"  conviction  of  him  by  two  magis- 
trates on  the  Stat.  20  Geo.  2.  c.  19.  for 
a  misdemeanor  in  absenting  himself 
as  an  apprentice  from  his  master's  ser- 
vice ;  it  is  no  answer  to  shew  by  affi- 
davit that  the  party  had  bound  himself 
when  un  infant  to  serve  till  2.5,  and 
that  when  he  came  of  age  he  elected 
to  avoid  the  indentures,  after  which  the 
offence  imputed  had  been  committed  ; 
for  th.s  was  proper  matter  to  be  shewn 
to  the  magistrates  below,  wiio,  if  the 
matter  shewn  to  thcna  were  true,  acted 
at  their  own  peril  in  conmiitting  the 
])arty  ;  but  tliis  Court  have  no  power 
to  discharge  an  apprentice  from  his 
indentures  ;  and  are  bound  by  the 
return  of  a  regular  conviction,  where 
the  objection  does  not  ai)pear  on  the 
face  of  the  return,  to  rcmanel  the  party. 
Ev  parte  GUI,  E.  4G  G.  3.  o7() 

y\.ssuMPsrr, 

1 .  A  creditor  for  goods  sold  and  delivered 
to  a  trader  who  had  committed  a  secret 
act  of  l;)ankru[)tcy,nut  being  c;)giiizant 
thereof,  attached  money  of  the  trader's 
in  the  hands  of  a  third  j^erson,  and  re- 
covered judgment  in  the  mayor's  court 
pf  London  against  the  garnishee^  who 


thereupon  paid  him  the  amount  of  tlie 
debt  so  attached ;  afterwards  a  com- 
mission issued  ;  held,  that  this  pay- 
ment was  not  ))rotected  by  the  stat, 
19  G.  2.  c,  32.  not  being  a  payment 
made  by  the  bankrupt  in  the  usual  and 
ordinary  course  of  trade  and  dealing  ; 
and  lield  that  the  assignees  of  such 
bankrupt,  under  a  third  commission 
issued  against  hint,  might  sue  for  and 
recover  back  such  i)ayment,  although 
the  bankrupt  who  had  obtained  his 
certificate  under  his  former  commis- 
sions, had  not  paid  1 .55.  in  the  pound 
under  the  second  of  them  :  in  which 
case  his  future  effects  remain  liable  to 
that  extent  to  his  creditors  under  the 
second  commission  respectively.  Ho- 
vil  &>  others,  Assignees,  Sic.  of  War  dell, 
a  Bankrupt,  v.  Browning,  U.  46  G.  3, 

154 

2.  A  trader  indebted  to  the  defendants, 
after  a  secret  act  of  bankruptcy,  gives 
them  a  new  bill  in  lieu  of  their  former 
claim,  and  deposits  with  them  certain 
policies  of  insurance  made  on  his  ac- 
count, as  collateral  security.  And  after 
notice  <jf  aloss  upon  those  policies,  the 
policy  broker  at  the  bankrupt's  re- 
cpiest,  gives  his  own  acceptance  to  the 
defendants  (which  was  afterwards 
paid,)  in  order  to  induce  them  to  give 
up  their  lien  on  the  policies  ;  after 
which  a  commission  of  bankrupt 
having  issued  against  the  trader  on  the 
{jrio**  act  of  bankruptcy  :  held,  that  the 
assignees  could  not  recover  from  the 
defendants  the  amount  of  the  broker's 
acceptance  paid  to  them,  which  was 
ilie  money  of  the  broker,  and  not  of  the 
bankrupt ;  though  the  broker,  in  set- 
tling his  account  with  the  a.-signees, 
retained  the  amount  of  the  money  so 
paid  by  him  to  the  defendants,  in  order 
to  get  the  policies  out  of  their  hands. 
Hovil  cS-  others,  Assignees  of  fi'ardell, 
a  Bankrupt,  v.  Vaek  and  another,  H. 
AG  G.  3.  10'4 

3.  After  a  warranty  of  a  liorse  as  sound 
the  vendor  in  a  subsetj'icnt  conversa- 
tion said,  that  if  tlie  hor.^f  "ere  unsound 
(wliicli  he  denied)  he  would  take  it 
ag':i'i  and  return  the  money.  This  is  no 
abandonment  of  tlie  original  contract, 
2  K  2  which 
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ATTORNEY. 


BAIL. 


which  still  remains  open  :  and  though 
the  horse  be  unsound  ihe  vendee  must 
sue  upon  the  warranty,  and  cannot 
maintain  assumpsit  for  money  had  and 
received  to  recover  back  the  price, 
after  a  tender  of  the  horse.  Payne  v. 
Whale,  H.  46  G.  3.  274 

4.  A  premium  paid  on  an  illegal  insu- 
rance, though  not  in  fact  known  to  the 
parties  to  be  so,  cannot  be  recovered 
back.     Lubbock  v.  Potts,  T.  46  G.  3. 

449 

5;  Where  the  plaintiff  declares  upon  a 
quantum  meruit  for  work  and  labour 
done,  and  materials  found,  it  is  com- 
petent to  the  defendant,  even  without 
notice  to  the  plaintiflF,  to  prove  that 
the  work  done  was  not  worth  so  much 
as  the  plaintiff  claims.  And  if  it  appear 
that  the  plaintiff  had  been  paid  on  ac- 
count as  much  as  the  work  was  worth, 
he  cannot  recover.  And  so  it  seems 
that  the  defendant  may  be  let  into  such 
a  defence  where  the  contract  was  for 
the  work  to  be  done  at  a  certain  price  ; 
at  least  if  he  give  the  plaintiff  j;revioiis 
notice  of  such  defence,  that  he  may  be 
prepared  to  meet  it.  And,  quaere,  if 
the  work  done  be  wholly  inadequate  to 
answer  the  purpose  for  which  it  was 
undertaken  to  be  performed,  whether 
the  defendant  may  not  be  let  into  such 
defence  even  without  notice-  Baslen 
V.  Butter,   T.  46  G.  3.  479 

ATTORNEY. 

1.  Attornies,  plaintiffs,  are  not  within  ihc 
London  court  of  conscience  act  30  & 
40  G.  3.  c.  104.  compellable  to  sue 
there  for  a  debt  under  5/.  at  the  peril 
of  costs.  Boarl  v.  Parker,  M.  46  G.  3. 

47 

2.  And  this,  though  the  defendant  were 
also  an  attorney.    M.  46  G.  3.         .50 

3.  An  attorney  is  bound  to  disclose,  when 
called  as  a  witness  by  the  adverse  party, 
the  contents  of  a  notice  which  lie  re- 
ceived to  produce  a  })aper  in  the  liands 
of  his  client ;  the  privik-ae  of  the  client 
only  extending  to  exchule  the  dis- 
closure of  any  fact  conmiuiiicated  con- 
fidentially to  the  witness  in  the  charac- 
ter of  his  attorney.  Spcnctbj,  fjui lam, 
V.  adtukubvr'^h,  /•;.  46  G,  3.  'S~u 


AWARD. 

1.  Upon  a  reference  of  all  actions,  con-- 
troversies,  &c.  and  also  of  two  distinct 
matters  of  difference  ;  if  the  arbitrator 
omit  to  decide  one  of  such  distinct 
matters,  that  vitiates  the  whole  award ; 
which  cannot  therefore  be  enforced  by 
attachment.  Randall  v.  Randall,  M. 
46  G.  3.  81 

2.  Where  parties  by  bond  agreed  to  sub- 
rait  matters  in  difference  between  them 
to  arbitration,  and  that  the  submission 
should  be  made  a  rule  of  court,  it  is 
competent  to  either,  even  since  the  stat. 
9  &  10  W'.  3.  c.  1.5.  to  revoke  by  deed 
his  submission,  and  notify  the  same  to 
the  arbitrators  before  the  authority  be 
executed  :  and  he  cannot  be  attached 
for  a  contempt  of  court  if  after  such 
revocation  and  notice  the  arbitrators 
make  an  award,  and  tlie  submission  be 
made  a  rule  of  court.  But  it  seems 
that  it  would  be  a  contempt  to  revoke 
the  submission  after  it  had  been  made 
a  rule  of  court.  Milne  and  otlurs, 
AiSjtrnees  of  Rhodes  undonniJier,  bank- 
rupts, V.  Grabix  T.  46  G.  3.  COS 

BAIL. 

.S'(V  ArriDAViT  to  iiozd  to  Bail. 

1.  The  defendant,  a  seaman,  being  out 
upon  bail  on  process  for  a  debt  under 
20i!.,  was  impressed  into  the  king's 
service ;  and  as  he  would  have  been 
entitled  to  his  discharge,  if  in  custody, 
by  virtue  of  the  stat.  32  G.  3.  r.  33, 
s.  22.,  the  Court  on  aj)plication  of  the 
bail  ordered  an  exonerelur  to  be  en- 
tered on  the  bail-j)iece  in  the  first  in- 
stance. Rdbcrison  v.  Palicrson,  T. 
46  G  3.  40.'-> 

2.  Bail  in  error,  who  were  excepted  to 
and  did  not  justify ,  were  relieved  from 
proceedings  against  them,  though  no 
other  bail  had  been  put  inj  but  they 
were  made  to  ])ay  the  costs  up  to  this 
time,  the  plaintifl  having  been  induced 
by  former  cases  to  proceed  against 
them.  Gould  &;  another  v.  IJuhnslrini, 
7'.4;JG.  3.  .5,sO 

3.  After  default  made  in  not  putiiiig  in 
special  bail  in  time,  it  is  not  enough 
that  bail  are  aftcrv.ards^)!</  in:  buttiie 

plaintiff 


BANKRUPT. 
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plaintiff  may  take  an  assignment  of 
the  bail-bond  and  proceed  thereon, 
unless  the  bail  be  ahojnstijied,  though 
not  before  excepted  to.  Turner  v. 
Careij,  andolhers,  T.  46  G.  3.        CO7 

BAIL-BOND. 

To  debt  on  a  bail-bond,  it  is  no  good 
plea  that  the  action  was  brought  by 
the  sheriff  for  the  benefit  of  and  as 
trustee  for  the  sheriff's  ofiicer,  who 
arrested  the  defendant,  and  to  whom 
the  defendant  paid  the  debt  and  costs, 
&c.  after  the  return-day,  but  before 
the  sheriff  icas  ruled  to  return  the  writ, 
and  who  accepted  tlie  money  so  pnid 
by  the  defendant,  in  full  satisfaction, 
and  discharge  of  the  bail-bond  and  fees, 
&c. ;  and  tliat  if  any  damage  were 
afterwards  incurred  for  default  of  de- 
fendant's appearance  according  to  the 
condition  of  the  bond,  it  was  occa- 
sioned by  the  default  of  such  sheriff's 
ofiicer  in  not  paying  over  the  debt 
and  costs  to  the  plaintiff  in  the  ori- 
ginal action,  which  would  have  been 
accepted  by  such  plaintiff,  &.c.  :  for 
it  does  not  thereby  appear  that  the 
sheriff's  officer  had  either  a  legal  or 
an  equitable  interest  (even  supposing 
the  latter  would  have  suHiced)  in  the 
bond  at  the  time  of  the  supposed  satis- 
faction received  by  such  officer  5  and 
supposing  that  accord  and  satisfaction 
could  be  pleaded  to  such  a  bond,  not 
for  vioney  but  for  a  collateral  act ; 
and  supposing  that  it  could  be  so 
pleaded  after  the  day  sliimlated  for 
])erformance  of  the  act.  Scholctj  and 
DumiUle  V.  lUcarns,  H.  46  G.  3.  '  14S 

r>AXKRI'L'T. 

StC  IXSOLVKXT  Dr.BTon?,  No.  'I. 
Mandamus,  No.  1. 
1.  It  is  a  good  plea  to  an  action  on  a 
promissory  note  and  for  money  lent, 
tluit  tlie  i)iaintiff  is  an  unccrtiiicated 
bankrupt,  and  that  his  assignees  rc- 
(juiied  the  defendant  to  pay  to  them 
the  money  claimed  by  the  plaiiititT: 
and  it  is  no  good  rcplicaiion  tluit  tlie 
causes   of    action   accrued  after  tlic 


plaintiff  became  bankrupt,  and  that 
the  defendant  treated  with  the  plaintiff 
as  a  person  capable  of  receiving  credit 
in  those  behalves  ;  and  that  the  com- 
missioners had  made  no  new  assign- 
ment of  the  said  notes  and  money  j 
for  the  general  assignment  of  the 
commissioners  passes  to  the  assignees 
of  the  bankrupt  all  his  after  acquired 
as  well  as  present  personal  property 
and  debts.  Kitchen  v.  Bartsch,  M. 
46  G.  3.  53 

2.  A  bill  of  sale  to  a  particular  creditor 
of  all  the  effects  of  a  trader,  in  trust 
to  satisfy  his  debt,  and  pay  over  the 
surplus  (if  any)  to  the  trader,  is  an  act 
of  bankruptcy,  and  of  no  effect  as  a 
conveyance  notwithstanding  it  was 
given  by  the  trader  zclien  under  arrest 
at  thesuit  of  the  particular  creditor  i'or 
a  just  debt,  and  followed  by  an  imme- 
diate change  of  possession.  There 
was  another  writ  out  against  the  trader 
at  the  time,  and  he  knew  that  he  was 
in  insolvent  circumstances  ;  but  it  did 
not  appear  that  these  facts  were  known 
to  the  particular  creditor.  Newton^ 
Assignee  of  Stelfox,  a  Bankrupt,  v. 
Chantler,  //,  46  G.  3.  138 

3.  A  creditor  for  goods  sold  and  deli- 
vered to  a  trader,  who  had  committed 
a  secret  act  of  bankruptcy,  not  being 
cognizant  thereof,  attached  money  of 
the  trader's  in  the  hands  of  a  third  per- 
son, and  recovered  judgment  in  the 
mayor's  court  of  London  against  the 
garnishee,  who  thereupon  paid  him 
the  amount  of  the  debt  so  attached; 
and  afterwards  a  copiinission  issued  : 
held  thatthis])ayment  wasnot  protect- 
ed by  the  Stat.  19  G.2.  c.  3'2.,  not  being 
a  pavment  made  by  the  bankrupt  in  the 
usual  and  ordinary  course  of  trade  and 
dealing :  and  held  that  the  assignees  of 
sucli  bankrupt,  imder  a</u/c/  commis- 
sion issued  against  him,  might  sue  for 
and  recover  back  such  payment,  altho' 
the  bankrupt  whohad  obtained  his  cer- 
tificate under  his  former  commissions, 
had  not  paid  los.  in  the  pound  under 
the  second  of  them  :  in  which  case 
his  future  effects  remain  liable  to  that 
extent  to  his  creditors  under  the  second 
commission  respectively.     Homl  and 

others, 
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others,  Assignees  of  fVardelly  a  Bank- 
rupty  V.  Browning,  H.  46.  G.  3.      154 

4.  A  trader  indebted  to  the  defendants, 
after  a  secret  act  of  bankruptcy,  gives 
them  a  new  bill  in  lieu  of  their  former 
claim,  and  deposits  with  them  certain 
policies  of  insurance  made  on  his  ac- 
count as  collateral  security.  And  after 
notice  of  a  loss  upon  those  policies,  the 
policy  broker,  at  the  bankrupt's  re- 
quest, gives  his  own  acceptance  to  the 
defendants  (which  was  afterwards 
paid,)  in  order  to  induce  them  togive  up 
their  lien  on  the  policies ;  after  which  a 
commission  of  bankrupt  having  issued 
against  the  trader  on  the  prior  act  of 
bankruptcy :  held,  that  the  assignees 
could  not  recover  from  the  defendants 
the  amount  of  the  broker's  acceptance 
paid  to  them,  which  was  the  money  of 
the  broker,  find  not  of  the  bankrupt  j 
though  the  broker,  in  setthnghis  ac- 
count with  the  assignees,  retained  the 
amount  of  the  money  so  paid  by  him  to 
the  defendants,  in  order  to  get  the  poli- 
cies out  of  their  hands.  Ilovil  ^^  others, 
jl6signees  of  Wardell,  a  Bankrupt,  v. 
Pack  and  another,  H.  4()  G.  3.      104 

5.  ^\'here  assignees  of  a  bankrupt  adver- 
tised the  lease  of  certain  premises,  of 
which  the  bankrupt  was  lessee,  for  sale 
by  auction, (without  stating  themselves 
to  be  the  owners  or  possessed  thereof,) 
and  no  bidder  offering,  they  never  took 
possession  in  factof  the  premises :  held 
that  this  was  no  more  than  an  experi- 
inent  to  ascertain  the  value,  whether 
the  lease  were  beneficial  or  not  to  the 
creditors,  and  did  not  amount  to  an  as- 
sent on  the  part  of  the  assignees  to  take 
the  term,  nor  support  ;>.n  averment  in  u 
<ieclarationinc()vetia:itagainstthcmljy 
the  landlord,  that  all  the  estate,  right, 
title,  interest,  K;c.  of  the  l)ankrnpt  in 
the  premises  came  io  the  deleiidants  hy 
ass'iiiiiment  Ihpriof.  Turner \.  liichard- 
aan  and  anottie.r,  Assitincf-s  of  B'lrlur, 
a  Bankrupt,  Iv  46  ii.  li.  .'5.J.> 

6.  But  in  an  action  for  use  and  occupa- 
'    tion  brought  against  the  assignee  of 

a  b;uikrupt  to  wlioui  a  house  was  let, 
proof  that  tiie  landlord  had  applied 
to  the  assignee  after  the  bankruptcy 
to  know  if  he  meant  to  take  the  bank- 


rupt's interest  in  the  Incuse ;  to  which 
the  assignee  answered,  that  if  he  did 
not  let  it  by  Ladyday  he  would  give 
it  up  ;  and  he  afterwards  accordingly 
paid  up  the  rent  to  that  day,  and  of- 
fered the  key.  Lord  Kenyan,  C.  J. 
held  him  liable.  Boame  v.  Robinson, 
Westminster,  Dec.  1800.  339 

7.  The  drawer  of  a  bill  of  exchange, 
which  had  been  accepted,  and  was  not 
refused  payment  by  the  acceptor  till 
after  the  bankruptcy  of  the  drawer,  is 
discharged  by  his  certificate,  inasmuch 
as  such  debt  is  made  proveable  under 
his  commission  by  the  stat.  7-  G.  1, 
c.  31.    Starey  v.  Barnes,  T.  4G  G.  3. 

43.5 

8.  A  devisee  for  life  of  an  estate,  part  of 
which  was  a  brick  ground,  making 
bricks  there  for  sale  generally,  w  ith  a 
view  to  profit,  is  not  a  trader  within  the 
bankrupt  laws,  though  he  purchased 
the  coals  and  some  of  the  wood  used  in 
burning  the  bricks,  and  had  occupied 
the  same  ground  as  a  brickmaker  for 
general  sale  before  the  estate  came  to 
him  by  devise  ;  for  this  is  but  a  more 
beneficial  mode  of  enjoying  his  own 
estate,  by  carrying  the  soil  to  market 
in  an  ameliorated  state  ;  and  it  is  not 
a  buying  of  any  conmiodity,  to  sell  it 
again,  nor  does  it  fall  within  the  prin- 
ciple of  the  bankrupt  laws  which  were 
levelled  against  tliose  who  getting 
other  men's  goods  into  their  hands 
obtain  credit  upon  and  consume  the 
same.     Sutton  v.  IVheeley,  T.  46  G.  3. 

442 
1).  Where  a  trader,  being  pressed  by  a 
creditor  for  jKivmcnt  or  security,  one  or 
other  of  which  he  said  he  would  have, 
gave  a  bill  of  J^ale  of  certain  wools  and 
cloths  in  a  mill,  apparently  the  whole 
of  his  .-^tock,  a!ul  iuiiiicdiatcly  left  liis 
business  and  home,  auii  became  a  bank- 
ru];t}  this,  inasmuch  as  the  act  d(!ne 
did  not  redeem  the  track'r  even  from 
any  present  difhenlty,  which  is  the  or- 
dinary motive  for  such  an  act  wlien 
roallv  «!one  under  the  pressure  of  a 
threat,  is  evidence  that  it  was  not  done 
tmdcr  such  ])ressure,  l)Ut  voluntarilv, 
and  V  ith  a  view  to  prefer  the  particu- 
lar C!-editor  in  contempiution  of  bauk- 
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tuptoy;  and  is  therefore  void  as  against 
the  assignees  of  the  bankrupt.  Thorn- 
ton and  othtrs,  Assignees  of  Rangdcilc, 
a  Bankrupt,  v.  Hargreaves  and  an- 
other, T.  4(>  G.  3.  54 

BARON  AND  FEME. 

The  Court  will  discharge  a  married  wo- 
man on  filing  common  bail,  who  was 
sued  for  goods  sold  and  delivered  to 
her  by  the  plaintiff;  knowing  at  the 
time  that  she  was  a  married  woman, 
though  living  apart  from  her  husband 
•with  a  separate  muintenance.  WardcU 
V.  Gooch,  T.  4G  G.  3.  5S2 

BASTARD. 

The  Court  will  grant  a  habeas  corpus  to 
bring  up  the  body  of  a  bastard  chiUl, 
within  the  age  of  nurture,  for  the  pur- 
pose of  restoring  it  to  the  custody  of 
the  mother,  from  whose  quiet  posses- 
sion it  was  taken,  at  one  time  by  fraud, 
and  afterwards  by  force ;  and  this 
without  prejudice  to  the  question  of 
guardianship,  which  belongs  to  the 
Lord  Chancellor  representing  the  king 
in  Chancery.  The  King  v.  Hopkins 
and  Wife,  T.  4(>  G.  3.  579 

BILLS  OF  EXCHANGE,  &c. 

1.  A.,  B.,  and  C,  trading  under  the  firm 
of  A.  and  B.,  in  the  cotton  business  ;  C. 
not  being  known  to  the  world  as  a  part- 
ner ;  and  A.  and  15.  traded  as  {)artners 
alone  under  tlie  same  lirm  in  the  busi- 
ness of  giocers  ;  in  which  latter  busi- 
ness tht'}-  becams  indebted  to  D.  and 
ga^ehi;!i  their  acccpti'.nce  ;  which  not 
being  aljle  to  take  up  when  duo,  they, 
in  order  to  provide  for  it,  intlorsed  in 
the  common  firm  of  A.  and  ]?.  a  Ijill 
of  exchange  to  1).  \\  liich  they  had  re- 
ceived in  the  I'ltton  bn-iness  in  v.hlcii 
(.'.  was  !P.tere;-!e'!  ;  but  sudi  iiulorse- 
ment  was  unknown  to  C,  t.f  whnrii 
I),  the  indorsee  had  no  knowledge  at 
the  time.  Held  that  such  iiulor.-e- 
mcnt  in  the  (irm  common  to  both  part- 
nersiiips  of  a  bill  received  by  A.  and 
li.  in  the  cotton  business  bound  C.  their 
-secret  pailncr  in  that  buciue:-5j  and 


.  that  consequently  C.  was  liable  to  be 
sued  by  D.  on  such  indorsement ;  the 
latter  not  know  ing  of  the  misapplica- 
tion of  the  partnership  fund  at  the 
time.  Swan  and  others  v.  Steele,  Clerk, 
and  Wood,  H.46G.  3.  210 

2.  An  indorsee,  three  months  after  a  bill 
became  due,  demanded  payment  of 
the  indorser,  who  Rrst  promised  to  pay 
it  if  he  would  call  again  icith  the  account, 
and  afterwards  said  that  he  had  not  had 
iHigular  notice,  but  as  the  debt  icasjuslhj 
due  he  would  pay  it :  held  that  the  first 
conversation  being  an  absolute  pro- 
mise to  pay  the  bill,  was  prima  facie  an 
admission  that  the  bill  had  been  pre- 
sented to  the  acceptor  for  payment  in 
due  time,  and  had  been  dishonoured,  and 
that  due  notice  had  been  given  of  it  to 
the  indorsee  ;  and  superseded  the  ne- 
cessity of  other  proof  to  satisfy  thos» 
averments  in  the  declaration  ;  and  that 
the  second  conversation  only  limited 
the  inference  from  the  former  so  far 
as  the  want  of  regular  notice  of  the 
dishonour  to  the  defendant  went ; 
which  objection  he  Wiivcd.  Lundis  v. 
Robertson,   H.  4G  G.  3.  231 

3.  If  an  indorser  neglect  to  demand  pay- 
ment of  the  drawer  in  a  convenient 
time,  a  subsequent  promise  to  pay  by 
the  indorser  will  cure  this  laches.  By 
Lord  Kaipnond,  C.  J.  Haddock  v. 
Bury,  Middlesex,  T.  3.  G.  2.  MS.     236 

4.  It  seems  that  proof  of  a  protest  for 
non-acceptance  of  a  foreign  bill  of  ex- 
change is  necessary  to  enable  the  payee 
to  recover  ag;iinst  the  drawer  ;  and 
that  the  want  of  it  is  not  supplied  by 
proof  of  a  noting  for  non-acceptance 
and  a  sub;;e(|uent  protest  for  non-pay- 
ment. lUit  whether  or  not  tlie  protest 
for  non-payment  be  sulheient  in  such 
case,  where  the  liolder,  after  a  refusal 
by  tlie  drawet!  to  accej)t,  ])re^ented  it 
for  payment  when  dui*,  and  was  re- 
fi!  <il  ,iavment  ;  at  any  rate  the  holder 
is  bouiuj  to  give  notice  to  the  dr;iwer 
of  tiie  nf)n-accept;nice;  with.out  wiiich 
the  original  i)ayee,  to  wliom  the  bill 
Av.is  retur;ied,  c:ini:!)t  recover  agiiinst 
the  drawer:  and  It  is  no  excuse  ior 
not  (giving  sucli  not  ire  tliat  the  drawer 
had  no  cllects  in  the  drawee's  hand.^ 

at 
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at  the  time  when  the  bill  was  refused 
acceptance  or  afterwards,  if  he  had 
some  effects  (to  whatever  amount  in 
the  drawee's  hands  when  the  bill  was 
drawn.)  Orr  and  others  v.  Maginnis, 
E.  46  G.  3.  359 

5.  Whether  or  not  the  fact  of  putting  a 
letter  into  the  post-office  containing 
notice  of  the  dishonour  of  a  bill  to  the 
drawer,  to  whom  it  was  directed,  be  of 
itself  sufficient  evidence  to  be  left  to 
•the  jury  that  such  notice  reached  the 
drawer ;  at  any  rate,  if  a  bill  be  ac- 
cepted payable  at.-f.'s,  who  is  the  ac- 
ceptor's banker,  the  party  taking  such 
special  acceptance  (which  he  is  not 
bound  to  do)  thereby  impliedly  agrees 
to  present  it  for  payment  within  the 
usual  banking  hours  at  the  place 
where  it  is  made  payable ;  and  if  he  pre- 
sent it  after  such  hours,  without  effect, 
it  is  no  evidence  of  the  dishonour  of 
the  bill  so  as  to  charge  the  drawer. 
Parker  v.  Gordon,  E.  46  G.  3.      385 

6.  The  drawer  of  a  bill  of  exchange 
which  had  been  accepted,  and  was  not 
refused  payment  by  the  acceptor  till 
after  the  bankruptcy  of  the  drawer,  is 
discharged  by  his  certificate ;  inas- 
much as  such  debt  is  made  proveable 
under  his  commission  by  the  stat. 
7  G.  1.  c.  31.  Storey  v.  Barnes,  T. 
46  G.  3.  435 

BILL  OF  SALE— fraudulent. 
See  B.iN'KRUPT,  No.  2. 

BRICK-MAKER, 

.See  Baxkrui'T,  No.  S. 

BRIDGE. 

By  the  common  law,  dedared  and  de- 
fined by  tlie  Stat.  11  II.  8.  c.  5.  and 
subsequent  acts,  where  the  inhabi- 
tants of  a  county  are  liuble  to  the  re- 
pair of  a  public  bridge,  they  are  liable 
also  to  repair  to  the  extent  of  300  feet 
of  the  highway  at  each  end  of  the 
bridge  ;  and  if  indicted  for  the  non- 
repair tliercof,they  can  only  exonerate 
themselves  by  pleading  specially  that 
some  otiier  is  bound  by  prescription 
or  tenure  to  repair  the  same.     71ie 


King  V.  The  Inhabitants  of  the  finest 
Riding  of  the  County  of  York,  T.46  G  3. 

588 

BROKER. 

See  Assumpsit,  No.  2. 

1.  ^Vhere  a  broker  pledges  the  goods  of 
his  principal  as  his  own,  the  pawnee 
who  claims  by  such  tortious  act  of  the 
broker  cannot  claim  to  retain  against 
the  principal  in  trover  for  the  amount 
of  the  lien  which  the  broker  had  on 
the  goods  for  his  general  balance  at 
the  time  of  such  pledge.  It  may  be 
otherwise,  where  one  who  has  a  lien 
delivers  the  goods  to  a  third  person 
as  a  security,  with  notice  of  his  lien, 
and  appoints  him  to  continue  his  pos- 
session, as  his  servant,  for  the  preser- 
vation of  his  lien.  M'  Combie  v.  Davies, 
M.  46  G.  3.  5 

2.  It  seems  that  a  stock-broker  is  liable  to 
l)ay  to  the  Chamberlain  of  London,  for 
the  benefit  of  the  corporation,  the  an- 
nual duty  of  405.  directed  by  stat.  6 
^nn.  c.  16.  s.  4.  to  be  received  by  the 
Chamberlain  from  every  broker.  But 
at  all  events  if  the  Chamberlain  sue  for 
such  duty  in  the  London  Court  of  Re- 
quests, and  that  Court  decline  taking 
cognizance  of  the  suit,  on  the  ground 
that  the  corporation,  for  whose  bene- 
fit the  duty  was  to  be  received,  had 
taken  a  bond  in  the  penal  sum  of  10/. 
(the  Court  having  jurisdiction  only  to 
the  extent  of  5/.)  from  the  broker, 
upon  which  he  miglit  be  sued  in  the 
superior  courts,  and  that  the  Judges 
of  the  Court  of  Requests  were  free- 
men of  tliC  corporation  interested  in 
the  suit ;  this  Court  will  grant  a  man- 
damus to  the  commissioners  to  pro- 
ceed therein ;  for  under  the  stat.  of 
Anne  their  Chamberlain  is  a  trustee 
for  tlie  corporation  ;  and  a  bond  taken 
by  them  in  their  own  name  for  secu- 
ring the  40s.  duty  is  no  merger  of  tiie 
ordinary  remedy  given  to  their  cham- 
berlain by  tlie  legislature  :  neither  is 
the  right  of  tlie  Cliamberlain  to  sue  in 
tlie  Court  of  Requests,  which  has  al- 
ways been  the  practice,  affected  by  the 
scintilla  of  interest  which  any  of  the 

commissioners 
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commissioners  might  be  supposed  to 
have  as'corporators  in  the  duty  to  be 
recovered  ;  though  it  did  not  appear 
that  nil  of  them  liad  sucli  interest. 
The  King  V.  The  Commissioners  of  the 
London  Court  of  Requests.  II.  40 
G.  3.  '292 

BURGLAR — conviction  of. 

See  Certificate  to  exempt,  &c. 

CANAL. 

1.  A  canal  act  provided  that  the  Canal 
Company  shouhl  not  be  entitled,  on 
purchasing  lands  for  making  a  canal, 
to  any  coal  mines,  &c.  under  the  same  j 
but  that  such  mines  should  belong  to 
the  same  persons  as  would  have  been 
entitled  to  them  if  the  act  had  not 
been  made  :  but  it  required  the  owners 
to  give  notice  (o  the  Company  of  their 
intention  to  work  their  mines  witliin 
ten  yards  of  the  canal ;  and  that  the 
Company  miglit  inspect  the  mines, 
and  might  stop  the  further  working  of 
them,  paying  compensation  to  the 
owners  :  held  that  the  right  of  the 
owners  to  work  within  the  ten  yards 
was  left  as  before  the  act,  if,  after  no- 
tice given  by  them  to  the  Company, 
the  latter  did  not  purchase  out  their 
rights  ;  and  that  the  canal  being  da- 
maged by  the  nearer  approach  of  the 
mine,  after  such  notice  and  non-pur- 
chase, no  action  lay  against  the  coal- 
owners  for  such  injury,  which  hap- 
pened by  the  default  of  the  Com- 
pany in  not  purchasing.  The  Com- 
paiuj  of  Proprietors  of  the  Wijrlcij  and 
Essington  Canal  Navigation  v.  Bradley 
and  others,  E.  46  G.  3.  308 

2.  Aliter,  where  the  canal  act  provided 
that  in  workin;^  the  mines  no  injury 
should  be  done  to  the  canal.  Bir- 
ininghani  Canal  Company  v.  Haickes- 
ford,  cited.  ih. 

3.  And  aliter,  -where  the  house  of  one 
claiming  under  a  grant  from  the  owner 
of  the  soil  was  undermined  bv  him. 
The  Earl  of  Lonsdale's  (use,  cited,  ib. 

CARRIER. 

"Where  no  lien  exists  at  conunon  law, 
it  can  only  arise  by  contract  with  the 


particular  party,  either  express  or  im- 
plied :  it  may  be  implied  either  from 
previous  dealings  between  the  same 
parties  upon  the  footing  of  such  a  lien, 
or  even  from  a  usage  of  the  trade  so 
general  as  that  the  jury  must  reason- 
ably presume  that  the  parties  knew  of 
and  adopted  it  in  their  dealing.  But 
where,  as  in  the  case  of  a  common 
carrier  claiming  a  lien  for  his  general 
balance,  such  a  lien  is  against  the  po- 
licy of  the  common  law  and  the  cus- 
tom of  the  realm,  which  only  gives 
him  a  lien  for  the  carriage  price  of  the 
particular  goods,  there  ought  to  be 
very  strong  evidence  of  a  general 
usage  for  such  a  hen,  to  induce  a  jury 
to  infer  the  knowledge  and  adoption 
of  it  by  the  particular  parties  in  their 
contract :  and  the  jury  having  nega- 
tived such  a  general  usage,  though 
proved  to  have  been  frequently  exer- 
cised by  the  defendants  and  various 
other  common  carriers  throughout  the 
North  for  10  or  12  years  before,  and 
in  one  instance  so  far  back  as  30  years, 
and  not  opposed  by  other  evidence  the 
Court  refused  to  grant  a  new  trial. 
Rushforlh  and  others,  Assignees  of 
Rustiforth,  V.  Iladfidd  and  others,  H. 
4G  G.  3.  224 

CERTIFICATE  TO  EXEMPT 
FROM  PARISH  OFFICES. 

A  certificate  granted  by  a  Judge  at  the 
assizes,  upon  the  apprehension  and 
conviction  of  aijurglar,  exempting  the 
prosecutor  and  his  assignees  from  "  all 
and  all  manner  of  parish  and  ward 
ofliccs,"  exempts  the  party  from  serv- 
ing the  oflice  of  petty  constable  for  a 
township  within,  but  not  co-extensive 
with,  the  parish  where  the  felony  was 
conmiittcd,  and  for  which  the  certifi- 
cate was  granted  ;  to  which  oflice  he 
was  a])pointed  at  the  court  Icet  of  the 
manor  co-extensive  with  such  town- 
ship. Moscly,  Bart.  v.  Stonehottse, 
H.  46  G.  3.  174 

CHAPLAIN, 

See  Curate. 

CHURCH- 
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COMMON. 


CHURCHWARDEN, 
See  Election,  No.  1. 

COAL  MINE, 
See  Grant. 

1.  A  canal  act  provided  that  the  Canal 
Conapany  should  not  be  entitled,  on 
purchasing  lands  for  making  a  canal, 
to  any  coal-mines,  &c.  under  the  same, 
but  that  such  mines  should  belong  to 
the  same  person  as  would  have  been 
entitled  to  tJ-.em  if  the  act  had  not  been 
made  :  but  it  required  the  owners  to 
give  notice  to  the  Company  of  their  in- 
tention to  work  their  inines  within  ten 
yards  of  the  canal ;  and  that  tlie  Com- 
pany might  inspect  the  mines,  and 
might  stop  the  further  working  of 
them,  paying  compensation  to  the 
owners :  held,  that  tlie  right  of  the 
owners  to  work  within  the  ten  yards 
■was  left  as  before  the  act,  if  after  no- 
tice given  by  them  to  the  Company 
the  latter  did  not  purchase  out  their 
rights :  and  that  the  canal  being  da- 
maged by  the  nearer  approach  of  the 
mine  after  such  notice  and  non-pur- 
chase, no  action  lay  against  the  coal- 
owner  for  such  injury,  which  happened 
by  the  default  of  the  company  in  not 
purchasing.  The  Company  of  Pro- 
prietors of  the  Wyrley  and  Essinglon 
Canal  I^uvigation  v.  Bradley  and 
others,  E.  46  G.  3.  3GS 

2.  Aliter,  where  the  canal  act  pro^'^ded 
that  in  working  the  mines  no  injury 
should  be  done  to  the  canal.  Birming- 
ham Canal  Company  v.  Hawkesford, 
cited.  'i. 

3.  And  aliter,  where  the  house  of  one 
claiming  under  a  grant  from  the 
owner  of  the  soil  was  undermined. 
I'.arl  of  Lonsdale's  ease,  cited.  ib. 

COLONIAL  PllODUCi:. 

Colonial  prodiuc  cannot  legally  he  ship- 
ped from  the  British  Jt'cst  Inilits  for 
GihraUar,  and  therefore  tite  same  can- 
not be  in^;ure(l  on  siuii  a  voyage.  And 
it  in;Uters  not  tliat  part  nf  the  cargo 
was  siiipi'cd  at  one  of  the  lf'(st  Imlla 
i:,land.s  ^vith  liberty  tocvthange  it  at 


another  (which  would  have  been  le- 
gal,) if  in  fact  it  were  not  exchanged, 
and  its  ultimate  destination  was  Gib- 
rallar.    Lubbock  v.  Potts,  T.  46  G.  3. 
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CO:\LMITMENT— BY  PAROL. 

The  Stat.  13  G.  3.  c.  SO,  gives  a  penalty 
in  case  of  killing  game  on  a  Sunday, 
and  directs  that  it  shall  be  forthwith 
paid  on  conviction,  and  that  in  case  of 
neglect  or  refusal  to  pay,  or  give  se- 
curity for  the  payment  of  it,  the  jus- 
tice shall  by  warrant  under  his  hand 
and  seal  cause  the  same  to  be  levied 
by  distress  and  sale  of  the  offender's 
goods  ;  and  that  it  shall  be  lawful  for 
such  justice  to  order  such  offender  to 
be  detained  in  custody  until  return 
may  conveniently  be  made  to  such 
warrant  of  distress,  unless  the  party 
convicted  shall  give  security  for  his 
appearance,  &c.  Held  that  such  or- 
der to  detain  in  custody  until  the  re- 
turn of  the  warrant  of  distress  may  be 
by  parol.  Still  v.  Walls  and  Harris, 
r.  46  G,  3.  533 

COMIMON. 

1.  A  cnstoni  that  all  the  customary  te- 
nants of  a  manor  having  gardens,  par- 
cels nf  their  customary  tenements  re- 
spectively, have  immemorially  by 
themselves,  their  tenants  and  occupi- 
ers, dug,  taken,  and  carried  away  from 
a  Avaste  within  the  manor,  to  be  used 
upon  their  said  customary  tenements, 
for  the  purprse  of  making  and  repairing 
grass  plots  in  the  gardens,  parcels  of 
thu  same  respecficcly,  for  the  i.mpkove- 
MKNT  thereof,  such  turf  covered  with 
grass,  fit  for  the  pasture  of  cuttle,  lis 
hath  hf-i  n  fit  and  proper  to  he  so  used, 
at  all  times  of  the  year,  as  often,  and 
in  such  (jnanlili/  as  occasion  hath  re- 
quired, is  bad  in  law,  as  being  inde- 
liniteand  uncertain,  and  destrn.ctive  of 
tlio  eoninion  :  and  ?o  is  a  similar  cus- 
tom for  taking  and  applying  such  turf 
for  the  j)!iipose  of  inaknig  and  repair- 
in<:  the  li(iii.':s  and  niounds  in,of,andfor 
the.  lied-^es  and  fences  of  such  custo- 
mary tenements.  Ji'ilson  v.  IViJles, 
KrJ.   II.  46  G.  G.  121 

2.  The 


Conviction. 


03? 


2.  The  owner  oF  a  tenement  may  have 
two  distinct  rights  of  common  for  his 
cattle  levant  and  couchant  upon  sucli 
tenement,  upon  different  wastes,  in 
different  manors,  under  several  lords  ; 
and  therefore  an  allotment  under  one 
inclosure  act  in  lieu  of  his  right  of 
common  upon  one  of  such  wastes, 
will  not  do  away  or  lessen  his  claim 
for  an  equal  allotment  with  other 
commoners,  under  a  subsequent  act 
for  inclosing  the  otlier  waste.  Semble 
alitcr  ;  if  the  different  wastes  had  ap- 
peared to  have  been  originally  holden 
imder  the  same  lord.  Hollingshead 
v.  Walton,  T.  46  G.  3.  485 

CONSCIENCE,  COURT  OF, 

Sec  London  Court  of  Conscience. 

CONSTABLE. 
A  certificate  granted  by  the  Judge  at  the 
assizes,  upon  the  apprehension  and 
conviction  of  a  burglar,  exempting  the 
prosecutor  and  his  assignee  from  "all 
and  all  manner  of  parish  and  ward 
offices,"  exem[)ts  the  party  from 
serving  the  office  of  pettij  constable 
for  a  township  within,  but  not  co- 
extensive with,  the  parish  where  the 
fclonv  was  committed,  and  for  which 
the  certificate  was  granted  ;  to  which 
office  he  was  appointed  at  the  court- 
leet  of  the  manor  co-extensive  with 
such  township.  Mosely,  Bart.  v. 
Sionehouse,  II.  46  G.  3.  174 

CONVICTION. 
1.  Where  a  penalty  is  to  be  sued  for 
before  justices  of  peace  within  a  cer- 
tain tinie  after  the  offence  committed, 
upon  a  conviction  for  such  offence 
returned  bv  certiorari  into  B.  E.,  it 
ought  to  ajijiear  on  the  face  of  tlie 
evidence  stated  in  such  conviction, 
that  the  prosecution  was  in  time  ;  and 
if  the  witness  be  only  stated  to  have 
mentioned  the  month  in  wliich  the 
offence  was  committed,  omitting  the 
year,  and  there  be  no  word  of  rel'er- 
eiice  to  connect  it  with  the  true  date, 
tlic  oir.i  vsioa  cannot  be  supplied  Gitiier 
by  reference  to  the  offence  charged  in 
the  intnrraatjon^  or  hy  presumption 


arising  from  the  justices  having  com- 
mitted the  defendant.  Hex  v.  Wood- 
cock,  H.  46  G.  3.  146 

2.  A  conviction  on  the  malt-act,  42  G.  3, 
c.  38.  s.  30.  dated  4th  of  June  1805, 
stated  that  on  the  29th  of  May  1805, 
R.  P.  informeth  us  (three  justices) 
that  at  the  time  of  the  committing  the 
offence  after  mentioned  the  defendant 
was  a  maltster,  and  within  three  months 
now  last  past,  viz.  on  12th  o/ May  now 
I'isl  past,  at  JV.  &c.  did  wet  certain 
grain  <»f  him  the  defendant,  then  and 
there  making  into  malt  in  a  certain 
stage  of  operation,  &c.  and  thereupon 
afterwards  on  the  4th  o/June,  (no  year 
mentioned)  at  fV.  the  defendant  hav- 
ing been  duly  summoned,  now  here 
appears  before  us,  &c.  and  having 
heard  the  information  read,  is  asked, 
&c.  and  thereupon  the  defendant  de- 
nieiJi,  &c.  ;  whereupon  we  do  now 
here  procecvl  to  examine,  &c.  ;  and 
on  the  day  and  year  last  aforesaid  at 
H.  &c.  J.  F.  officer  of  excise,  now  here 
comes  before  us,  ^v.  and  deposeth ,  &c. 
in  the  premises,  that  he  surveyed  the 
mall-house  of  the  defendant  at  W. 
aforesaid,  on  the  said  12th  of  May, 
and  found  ajioor  of  malt  in  operation, 
very  wet,  &c.  and  the  defendant  is 
now  here  again  called  upon  by  us,  &c. 
for  his  further  defence,  but  no  other 
evidence  is  now  here  produced,  &c., 
tc hereupon  it  is  adjudged,  &c.  (Stated 
to  be  signed  and  sealed  on  this  4th  of 
Jmje  1805.)   Held. 

1st,  That  the  offence  being  charged 
to  be  committed  on  the  l'2th  of  May 
now  last  past,  the  antecedent  date 
being  the  '29th  of  May  1805,  when 
the  information  Avas  exhibited,  and 
the  con\'iction  being  dated  the  4th 
of  June  1S05,  and  it  being  also  al- 
leged that  the  offt-nre  was  committed 
irithiu  tiiree  months  now  last  past  ;  it 
docs  npnear  that  the  offence  Avas  com- 
mitted on  the  l'2th  of  May  1S05,  and 
not  in  1804.  The  words  now  la.^it  past, 
after  the  l'2ih  of  May,  referring  to 
the  day  of  the  month,  and  not  to  the 
ni'niU)  ;  ;>.n(l  tiierefore  the  information 
was  in  time. 

'2dlv.  Tlir  \vitne:3  .-wearing:  to  the 

offence 
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offence  being  committed  on  "the  said 
12th  of  May,^^  sufficiently  refers  to 
the  12th  of  May  1805,  the  day  charged 
in  the  information,  so  as  to  shew  tiiat 
the  offence  was  committed  within  the 
three  months  ;  for  it  is  the  relation 
of  the  evidence  hy  the  magistrates, 
who  also  state  that  the  witness  de- 
posed in  the  premises. 

3dly,  By  the  statement  of  the  pro- 
ceedings in  the  conviction,  it  appears 
to  have  been  all  one  continuing  trans- 
action, from  the  appearance  of  the 
defendant  after  the  summons  to  the 
close  of  the  conviction  ;  and  this  ap- 
pears both  from  the  antecedent  dates 
of  May  1805,  and  the  date  of  tlie  con- 
viction to  have  been  on  the  4th  of 
June  1805  ;  because  the  defendant  is 
stated  to  have  been  afterwards  (i.  e. 
.after  the  information  exhibited)  sum- 
moned, and  to  have  appeared  on  the 
4th  of  Jane,  and  the  conviction  was 
signed  and  sealed  on  the  4th  of  June 
1805.  And  it  thereby  also  nppears, 
that  the  evidence  was  given  in  the 
defendant's  presence,  as  his  departure 
pen'ling- the  continuance  of  the  trans- 
action will  not  be  presumed.  And  it 
thereby  also  appears  that  the  convic- 
tion took  place  on  the4th  of  J«He  1805. 

4thly,  The  witness  deposing  that 
he  found  "  a  floor  of  malt  in  opera- 
tion," very  wet,  &c.  being  the  lan- 
guage of  the  witness  and  intelligible 
to  a  common  intent,  sufiiciently  proves 
the  offence  charged  of  wetting  corn 
or  grain  making  into  mult,  in  a  state  of 
operation. 

othly,  The  witness,  an  excise  of- 
ficer, stating  in  language  appropriate 
to  his  emi)loyuients  that  he  aurveycd 
tiie  nialt-h'uise  of  the  defendant  on 
the  VUh  of  May,  and  there  found  a 
floor  of  malt  in  operation,  K:c.  is  prima 
facie  evidence  that  the  defendant  was 
at  that  time  a  maltster  ;  for  otherw  ise 
it  could  not  be  properly  called  his 
malt-house,  nor  would  the  oflicer  have 
had  authoritv  to  survey  it  ;  as  by  the 
excise  laws  a  ]>arty  must  enter  his 
malt-house  before  the  officer  can  sur- 
vey it.    7'//(,-  King  v.  C'ji'ip,  E.  40"  0'.  3. 

ab9 


COPYHOLD  AND  CUSTOMARY 
ESTATES. 

•See  Custom,  No.  L 

1.  The  devisee  of  a  copyhold  or  cus- 
tomary estate,  which  had  been  surren- 
dered to  the  use  of  the  will,  having 
died  before  admittance,  her  devisee, 
though  afterwards  admitted,  cannot 
recover  in  ejectment ;  for  his  admit- 
tance has  no  relation  to  the  last  legal 
surrender ;  but  the  legal  title  remains 
in  the  heir  of  the  surrenderor.  Though 
if  the  first  devisee  have,  been  consi- 
dered to  be  admitted  in  construction 
of  the  law,  (the  devise  to  her  being  in 
remainder  after  a  devise  to  one  who 
was  customary  heir  of  the  surrenderor, 
and  who  paid  rent  to  the  lord  for 
several  years,  but  though  required  to 
come  in  and  be  admitted,  had  never 
done  so  ;)  or  if  the  admittance  of  the 
first  devisee's  heir  could  be  considered 
as  an' admittance,  by  relation  back, 
of  the  first  devisee  herself ;  yet  she 
not  having  surrendered  to  the  use  of 
her  will,  her  devisee  could  not  take 
the  legal  estate.  But  whether  the  heir 
of  the  surrenderor  would  be  consi- 
dered as  a  trustee  for  the  second  de- 
visee, a  court  of  equity  is  alone  com- 
petent to  decide.  Doe  d.  Vernon  v. 
Vernon,  M.  46  G.  3.  8 

2.  There  can  be  no  general  occupancy 
of  a  copyhold,  because  the  freehold  is 
always  in  the  lord  ;  and  tlie  statutes 
29  Cur.  2.  c.  3.  s.  12.  and  14  G.  2. 
c.  20.  s.  {).,  aj)j)ropriating  estates  y)er 
autre  vie  where  there  is  no  special 
occujiant,  do  not  extend  to  co])yhoh!s. 
And  one  wlio  was  admitted  tenant 
ujjon  a  claim  as  administrator  de  bonis 
non  to  the  grantee  of  a  copyhold  j)er 
autre  vie,  having  no  title  in  such  cha- 
racter, cannot  recover  in  ejectment 
by  virtue  of  such  admission  as  upon 
a  new  and  sub.slantive  grant  of  the 
lord.  Zoucii  dcin.  Forse  v  Forse,  II. 
46  G.  3  186' 

3.  One  may  hold  the  prima  tonsura  of 
land  as  rnpyhold,  and  another  may 
have  tliesoil  and  every  otlier  beneficial 
enjovment  of  it  us  freehold.  And 
ancient  admissions  of  the  copyholder, 

and 
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and  tliose  under  whom  he  claims  the 
land,  by  the  description  of  "  tres  acnis 
prati,'  may  be  construed  only  to  carry 
the  prima  tonsura,  if  in  fact  they  have 
enjoyed  no  more  under  such  admis- 
sions, while  another  has  had  the  after- 
crop, and  has  cut  the  trees  and  fences, 
scoured  the  ditciies,  repaired  the 
fences,  and  kept  the  drains  •  thonglx 
the  copyholder  may  have  paid  all  the 
rates  and  taxes,  which  was  in  liis  own 
wron<j,  Siammers  v.  Dixon,  H.  46 
G.  3.  "200 

4.  The  frecliold  of  an  estate,  parcel  of  a 
manor,  and  demiseaijle  only  by  the  li- 
cence of  the  lord,  passing;  by  surrender 
and  admittance,  to  which  the  tenant 
was  admitted  by  the  description  of  a 
customary  tenement,  habendum  to  her 
aUil  her  heirs,  tencndem  of  tlie  lord 
by  tiie  rod,  accordini:;;  to  the  custom 
of  the  manor,  by  tiie  accustomed 
rent,  suit  of  court,  cnstoms,  and  other 
services,  is  in  the  lord  and  not  in  the 
tenant ;  tliough  not  hoiden  ad  voliui- 
tatcni  domuii.  But  such  an  estate, 
wiiether  strictly  copylioUl  or  not  to  all 
purposes,  may  well  pass  under  tiie 
description  of  vopijliold  in  a  will :  the 
intention  to  pass  it  luider  that  descrip- 
tion being'  a]jparent,  Doe  d.  Cook  and 
M'ife  V.  Danvcrs,  H.  46  G.  3.         299 

5.  Such  customary  estate  is  not  within 
the  r)th  section  of  the  statute  of  frauds, 
29  Car.  2.  r.  3.  so  as  to  require  to  a 
devise  of  it  the  signature  of  tlie  party, 
or  the  attestation  of  witnesses.  Nor 
is  it  within  the  7th  section  as  a  de- 
claration of  trust,  requ'ring  to  be 
proved  ijv  a  writing  si<rncd  hij  the 
jMirtij ;  wliich  applies  only  to  ca-^es 
wliere  the  legal  and  ecpiitable  estates 
are  separated  :  or  l)y  a  will  in  iniiiwj  ; 
wiiich  must  be  imderstodd  only  of 
sucli  a  will  of  lands  as  the  statute  re- 
cogiiizes,  viz  a  will  attested  i)y  three 
or  four  witnesses.  But  held  tiiat  it 
might  well  pass  l)y  instructions  for  a 
will  taken  in  writing  by  another,  in 
the  i)re>ence  and  from  the  oral  dicta- 
tion of  the  jjurty,  tiiough  without  any 
signature  or  attestation,  which  ^^as 
established  as  her  will  by  the  ecclesi- 
astical court  granting  probate  thereof, 
anil  is  a  good  wUl  under  the  statute 


of  wills  ;  the  estate  liaving  been  sur- 
rendered to  the  use  of  her  last  will  in 
writing.  Doe  d.  Cook  and  Wife  v. 
Danvers,  H.  46  G.  3.  ^99 

6.  Such  estates  pass,  not  by  the  will 
alone,  but  by  the  will  and  surrender 
taken  together.  And  the  entry  of  the 
devisee  after  20  years  from  the  death 
of  the  testatrix,  in  17H0,   but  within 

20  years  after  the  determination  of  a 
lease  in  1800,  before  granted  by  her, 
(rendering  rent,  with  a  proviso  for 
re-entry  in  case  of  non-payment,)  was 
neither  tolled  by  a  descent  cast  on  the 
defendant  from  his  father,  who  as  heir 
at  law  of  the  testatrix  had  been  ad- 
mitted in  17  82,  and  had  received  the 
rent  to  the  time  of  his  death  in  1791, 
after  which  the  defendant  was  ad- 
mitted and  received  the  rent ;  the 
doctrine  of  descent  cast  not  applying 
to  cases  where  the  party  has  no  re- 
medy but  by  entry  ;  as  in  the  case  of 
a  devisee  ;  nor  to  copyhold  or  cus- 
tomary estates  where  the  freehold  is 
in  the  lord.  Nor  was  such  entry 
barred  by  the  statute  of  limitations, 

21  Jac.  1.  r.  16.,  having  been  made 
within  20  years  after  the  old  lease  ex- 
pired ;  the  devisee  not  being  bound 
to  enter  before,  as  for  a  condition 
broken,  l)y  the  non-payment  to  her 
of  rent.  ib. 

7.  Where  the  tenants  of  a  manor,  for- 
merly belonging  to  a  monastery  hold- 
ing bij  border  xercice,  and  the  defence 
of  Tijncnwulli  Castle,  under  copy  of 
court  roll,  and  whose  estates  passed 
by  surrender  and  admittance,  shewed 
in  evidence  by  surrenders  as  far  back 
as  they  existed  in  writing  ;  by  ad- 
missions from  the  17th  EUz.  to  the 
14th  Car.  1.  ;  by  Exchetpier  decrees 
between  the  lords  and  tenants  in  the 
times  of  EUz.  an<l  Jac.  1.  ;  and  by  an 
incpiisition  of  the  jury*  at  the  court- 
baron  of  the  lord  in  the  2d  of  Jac.  2.; 
that  they  were  copi/ltolders  of  inherit- 
aiirr,  with  Jhies  certain,  holding  ac- 
cor.iin^  to  the  custom  of  husbandry  of 
the  manor,  {or  according  to  the  custom 
of  tlie  »!«;;or  generall}',)  without  stat- 
ing them  to  hohl  at  the  icill  of  the 
l,rd:  admittinii-  this  e\idence  to  out- 
weigh prv'of  of  uiini^-ter's  accounts  in 
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the  30th  and  3lst  Hen.  8. ;  a  grant  of 
the  manor  from  the  crown  in  the  9th 
Car.  1.  including  these  estates  under 
the  name  of  tenements  of  husbandry  ; 
subsequent  mesne  conveyances  reserv- 
ing the  coal-mines,  &c.  in  certain  dis- 
tricts ;  and  a(Unissions  from  1663  to 
1777  (including  admissions  of  the  se- 
veral tenants  to  the  estate  immediately 
in  question  ;)  in  all  which  they  were 
stated  to  hold  at  the  will  of  the  lord,  as 
■well  as  according  to  the  custom  of  hus- 
bandry of  the  manor,  &c.  :  yet  as  there 
■was  evidence  for  more  than  a  century 
past  that  the  lord  had  leased  the  coal 
and  lime-stone  under  the  copyhold 
lands  in  different  ])arts  of  the  manor, 
and  had  received  rent  for  the  same ; 
and  that  the  lessees  of  the  lord,  and 
not  the  tenants,  had  taken  the  coals 
and  lime-stone  :  held  that  such  acts  of 
ownership  explained  the  nature  of  the 
tenure,  according  to  the  custom  of  hus- 
bandry of  the  viiinor,  &c.  and  shewed, 
in  aid  of  the  other  evidence,  that  tlie 
freehold  was  in  the  lord  and  not  in  the 
tenants.  And  at  any  rate  the  evidence 
preponderating  so  much  in  favour  of 
the  lord,  the  Court  would  not  disturb 
a  verdict  given  for  him.  Brown  v. 
Rawlins,  T.  46  G.  3.  409 

COSTS. 

1.  No  costs  are  allowed  on  the  statute 
S  H.  7.  c.  10.  where  a  writ  of  error  is 
nonprossed  before  the  transcript  of 
tlie  record  by  the  Clerk  of  the  Errors 
of  B.  R.  Salt  one,  &r.  v.  Richards,  If. 
46  G.  3.  Ill 

2.  Where  to  trespass  at  y^.,  and  throw- 
ing down,  burning,  and  totally  de- 
stroying the  j)laintifr's  hedge,  thcie 
then  erected,  &c.  wliereby  K:c.  the  de- 
fendant ]jleads  tlie  general  issue,  and 
JHStifies  as  to  the  throwing  down  the 
hedge,  because  it  was  erected  on  a 
common  over  which  he  j)rescribesf()r 
right  of  common  ;  and  issue  is  taken 
on  such  right,  which  is  found  for  him, 
and  a  verdict  for  the  jilaintiir,  with 
20.v.  (himagea  on  the  general  is^ue  ; 
the  facts  stateil  in  the  special  plea, 
and  found,  cannot  be  taken  into  con- 
sideration to  shew  that  the  title  to 


the  freehold  could  not  come  in  qties* 
tion  on  the  declaration  ;  and  as  on 
the  declaration  the  freehold  might 
have  come  in  issue,  and  the  Judge 
did  not  certify,  the  plaintiff  is  enti- 
tled to  no  more  costs  than  damages. 
Stead  v.  Gamble,  II.  46  G.  3.         325 

3.  Where  two  several  petitions  signed 
by  different  persons  were  presented  to 
the  House  of  Commons  against  the 
return  of  members  to  serVe  in  parlia- 
ment for  East  Grmsleud  ;  which  peti- 
tions were  referred  to  the  same  select 
committee  for  trial,  who  reported  them 
both  to  be  frivolous  and  vexatious  ; 
the  costs  cannot  be  \i\.\eii  jointly  under 
the  fiat,  28  G.  3.  c.  52.  ;  and  there- 
fore the  Speaker  having  first  certified 
a  joint  taxation  of  costs  for  a  certain 
sum  against  all  the  petitioners  ;  and 
having  afterwards  by  an  amended 
certificate  apportionecl  how  much  of 
the  first  mentioned  sum  taxed  was  in- 
curred by  the  sitting  members  in  op- 
posing the  two  petitions  jointly,  and 
how  much  was  incurred  by  them  in 
opposing  each  separately  ;  the  plain- 
tiffs by  the  advice  of  the  Court  sub- 
mitted to  enter  nonsuits  as  well  in 
two  several  actions  prosecuted  against 
the  respective  petitioners  for  the  sepa~ 
rate  costs  certified  against  each,  as 
also  in  a  joint  action  against  all  to 
recover  the  taxation  certified  against 
them  all  jointly.  Slrachey,  Burt.  \. 
Tnrley  and  Others,  T.  46  G.  3.       507 

4.  If  there  be  a  certificate  against  any 
more  costs  than  damages  upon  the 
Stat.  43  Eliz.  c.  6.  s.  2...  the  plaintiff 
shall  not  have  the  costs  of  the  double 
pleas,  on  which  all  tlie  issues  were 
found  for  him  ;  although  tiie  Judge 
have  not  certified  ujjon  thestat.  4  ^nn. 
c.  16.  s.  5.  that  the  defendant  had  pro- 
bable cause  to  plead  the  several  sjjecial 
matters  j  that  section,  which  says  that 
"  if  a  verdict  be  found  on  any  issue 
"  for  the  plaintiff  costs  shall  be  given, 
"  &c.  unless  the  Judge  who  tried  the 
"  said  issue  shall  certify,"  8;c.  only 
applying  to  cases  where  one  at  least 
of  the  special  pleas  is  found  for  the 
defendant,  which  would  entitle  him 
to  the  general  costs.  Richmond  v. 
Johnson,  Clerk,  T.  46  G.  3.  58.^ 

COUxNTV, 


COVENANT. 
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COUNTY, 

See  EviDKNCE,  No.  1. 

COURTS. 

See  London  Court  of  Conscience. 

The  Stat.  2  G.  %  c.  22.  and  other  acts 
relieving  insolvent  debtors,  charged 
in  execution  on  process  out  of  any  of 
the  courts  of  law  extend  to  inferior  as 
well  as  superior  jurisdictions.  Rex  v. 
Bail'fs  oj  Ipswich,  M.  46  G.  3.        84 

COVENANT, 

See    GltANT, 

1.  The  lessor,  after  a  demise  of  certain 
premises  with  a  portion  of  an  adjoin- 
ing yard,  covenanted  that  the  lessee 
should  have  "  the  iise  of  the  jjuinpin 
the  yard  jointly  witli  himself,  whilst 
the  same  should  revKiln  there,  paving 
half  the  expences  of  rej)air."  The 
words  whilst,  &c.  reserve  to  the  lessor 
a  power  of  removing  the  pump  at  liis 
pleasure  ;  and  it  is  no  breach  of  tlie 
covenant  tliough  he  remove  it  without 
reasonable  cause ^  and  in  order  to  in- 
jure the  lessee.  But  without  these 
words  it  would  have  been  a  breach  of 
covenant  to  have  removed  the  pump. 
Rhodes  r.  Bullard,  H.  46  G.  3.       116 

2.  An  action  of  covenant  does  not  lie  upon 
the  Stat.  3  fV.  S;  M.  c.  14.  against  the 
devisee  of  land  to  recover  damages  for 
a  breach  of  covenant  made  by  the  de- 
visor ;  but  the  remedy  thereby  given 
is  confined  to  cases  where  debt  lies. 
fVilson  V.  Knublij,  II  46  G.  3.        128 

3.  One  in  consideration  of  5^.  Ss.  in  na- 
ture of  a  finCj  and  of  a  yearly  rent  of 
6v.  9d.,  demised  certain  ground,  with 
the  buildings,  &c.  for  21  years,  with  a 
proviso  for  distress  if  the  rent  Avas  in 
arrear  for  14  days.  And  the  lessor 
covenanted  at  the  end  of  18  vcars  of 
the  term,  or  before,  on  rcMi'iicst  of  the 
lessee,  to  grant  a  new  lease  of  the  rire- 
mises,  "  for  the  like  hue,  fortlie  like 
teroi  of  21  years,  at  the  like  yearly 
rent,  with  alt,  covf-)uinfs,  groiLs,  and 
articles  as  in  that  inde'Uurc  were  co)i- 
iaincd  ;"  held  that  this  covena;;t  was 
satisfied  by  the  tender  of  a  new  lease 
for  21  years  containing  all  the  former 


covenants  except  ike  covenant  for  fu- 
ture  renewal.  And  held  that  an  aver- 
ment, that  the  covenant  for  renewal 
in  the  indenture  declared  on  corres- 
ponded with  various  other  leases,  before 
then  successively  made  by  thp  owners 
of  the  inheritance,  for  the  time  being, 
could  not  be  taken  in  aid  to  construe 
the  meaning  of  the  indenture :  for 
supposing  such  evidence  were  admis- 
sibl<-  in  any  case  where  the  renewals 
had  been  uniformly  the  same,  yet  non 
constat  from  this  averment  that  all 
the  former  leases  contained  the  same 
covenant  for  renewal,  Iggulden  v. 
May,  H.  46  G.  3.  237 

4.  Where  assignees  of  a  bankrupt  ad- 
vertised the  lease  of  certain  premises, 
of  which  the  bankrupt  was  lessee,  for 
sale  by  auction,  (without  stating  them- 
selves to  be  the  owners  or  possessed 
thereof,)  and  no  bidder  offering,  they 
never  took  possession  in  fact  of  the 
premises  ;  held  that  this  was  no  more 
than  an  experiment  to  ascertain  the 
value,  whetlier  the  lease  were  benefi- 
cial or  not  to  the  creditors,  and  did 
not  amount  to  an  assent  on  the  part 
of  the  assignees  to  take  the  termj 
nor  support  an  averment  in  a  decla- 
ration in  covenant  against  them  by 
the  landlord,  tiiat  all  the  estate,  right, 
title,  interest,  &c.  of  the  bankrupt  in 
the  premises  came  to  the  defendant  by 
assignment  thereof .  Turner  v.  Richara- 
son  and  another,  Assignees  of  Barber^ 
a  Bankrupt,  E.  46  G.  3.  335 

CROSS-EXAMINATION, 
See  Evidence,  No.  2. 

CURATE,  or  chaplain. 

1.  In  a  writ  of  mandamus  such  facts 
should  be  alleged  as  are  necessary  to 
shew  that  the  party  aj)[)lying  for  it  is 
entitled  to  the  relief  prayed.  There- 
fore where  a  mandamus  to  the  ordi- 
nary to  lie  ence  a  curate  or  chaplain 
only  slated  that  he  had  been  duly 
nominated  and  appointed  by  the  inha- 
bitants of  a  township  to  be  curate  or 
cliaulain  of  the  church  of  P. ;  with- 
out stating  either  the  consent  of  the 

rector^ 
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rector,  or  any  endowment  or  custom 
for  the  inhabitants  to  make  such  nomi- 
nation and  appointment,  the  Court 
quashed  the  writ.  The  King  v.  The 
Bishop  of  Oxford,  E.  46  G.  3.  345 
2.  A  chapel  in  the  township  of  P.  was 
endowed  in  1428,  by  a  deed  executed 
by  the  then  impropriator  of  the  rec- 
tory, the  then  vicar,  and  the  inhabit- 
ants of  the  township,  and  confirmed 
by  the  diocesan,  whereby  in  consi- 
deration of  a  yearly  payment  to  the 
vicar,  it  was  provided  that  the  curate 
of  tlie  chapel  should  receive  ail  the 
tithes  due  to  the  vicar,  from  the  said 
inhabitants,  and  should  be  appointed 
by  them  :  under  which  deed  they 
continued  to  exercise  the  power  of 
appointment  and  presentation.  In 
1797  an  act  passed  for  inclosing;  open 
lands  in  the  township,  in  which  it  is 
recited,  as  if  a  matter  of  doubt,  whe- 
ther the  curate  were  entitled  to  the 
small  tithes  or  to  a  modus  in  lieu  of 
tithes,  the  decision  of  which  is  left 
untouched  by  the  act.  In  1801,  upon 
a  vacancy,  the  inhabitants  appoint 
and  present  a  curate  upon  an  agree- 
ment signed  by  him  and  the  principal 
inhabitants,  wherein  they  state  tliat 
he  is  appointed  to  the  curacy,  &c.  and 
to  the  money  payment  of  40l.  8s.  2(/. 
annually  payable  out  of  the  lands  and 
hereditaments  in  P.  in  right  of  the  said 
curacy,  together  witli  surplice  fees 
and  all  other  profits,  privileges,  and 
appurtenances  to  the  same  belonging 
and  of  right  payable :  that  the  inha- 
bitants considering  that  sum  not  suf- 
ficient for  the  proper  support  of  the 
curate,  had  voluntarily  agreed  with 
him  to  pay  a  further  annual  sum  of 
29/.  11*'.  iod.  with  a  proviso  tliat  it 
"  shall  not  in  any  respect  alter  the 
money  payment  of  40Z.  Hs.  Id.  where- 
with the  said  lands  are  and  have  been 
Ti.MK  IMMEMORIAL  charged  in  right  of 
the  said  church."  Held  that  this  ngrce- 
ment,  entered  into  ft)r  the  purpose  of 
restraining  the  then  curate  from  as- 
serting his  claim  to  the  small  tithes 
by  due  cour.-e  of  Jaw,  and  furnishing 
evidence  iigainst  his  successors,  was 
simoniacal,  and  the  presentation  made 


thereon  void.  And  the  right  of  pre- 
sentation having  thereupon  devolved 
upon  the  crown  by  stat.  31  Lliz.  c.  6. 
s.  5.,  whose  presence  had  been  licensed 
by  the  ordinary,  a  mandamus  to  the 
ordinary  to  licence  another  cnrate 
subsequently  appointed  and  presented 
by  the  inhabitants,  who  had  given 
notice  of  having  withdrawn  their 
former  nomination  and  presentment, 
and  cancelled  the  agreement,  was  de- 
nied ;  and  the  rule  was  discharged 
with  costs.  The  King  v.  The  Bishop 
of  Oxford,  T.  46  G.  3.  600 

CUSTODY, 

See  CoMMITMKXT  BY  P.\R0L. 

CUSTOM. 
A  custom  that  all  the  customary  tenants 
of  a  manor  having  gardens,  parcels  of 
their  customary  tenements  respec- 
tively, have  immemorially  by  them- 
selves, their  tenants  and  occupiers, 
dug,  taken,  and  carried  away  from  a 
waste  within  tlie  m.anor,  to  be  used 
upon  tlieir  siid  customary  tenements, 
for  t'he  purpose  of  viuking  and  repair- 
ing grass  plots  in  the  gardens,  parcels 
of  the  same  respectively,  for  the  im- 
provement thereof,  such  turf  covered 
with  grass,  ft  for  the  pasture  of  cattU, 
as  hath  been  fit  and  proper  to  be  so 
used,  at  all  times  of  the  year,  as  often 
and  in  such  (juantity  as  occasion  hath 
required,  is  bad  in  law,  as  being  inde- 
finite and  imcertain,  and  destructive 
of  the  common  :  and  so  is  a  similar 
custom  for  taking  and  applying  such 
turf /or  the  purpose  of  making  and  re- 
pairing the  banks  and  mounds  in,  of, 
and  fur  the  hedges  and  fences  of  such 
customary  tenements.  JVUson  v. 
jniles,  Knt.  II.  46  G.  3.  121 

CUSTOMARY  ESTATE, 

Sec  Coi'VHOLD,  &c. 

DATES  WITH  REFERENXE, 

See  Conviction,  No.  2. 

DEBT. 

An  action  of  covenant  does  not  lie  upon 
the  stat.  3  //■.  ^  M.  c  14.  against  the 

devisee 
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DEVISE. 
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devisee  of  land  to  recover  damagee 
for  a  breach  of  covenant  made  by  the 
devisor ;  but  tlie  remedy  thereby  given 
is  coniined  to  cases  wliere  debt  lies. 
Wihvn  V.  Knubieij,  H.  40'  G.  3.      1'28 

DEED, 

See  AwAUD,  No.  2. 

The  Sessions  presumed  that  an  inden- 
ture of  apprenticeship  executed  ;>0 
years  before,  and  under  which  the 
apprentice  had  regularly  served  his 
time  for  seven  years,  when  the  inden- 
ture was  given  up  to  hiiu,  and  proved 
to  be  lost,  and  when  the  parish  in 
which  he  was  settled  under  such  in- 
denture had  relieved  him  for  the  last 
1*2  years,  was  properly  stamped  in 
proportion  to  the  apprentice  fee  of 
1'2/.  received  by  the  master  ;  although 
the  deputy  registrar  and  comptroller 
of  the  stamp  duties  proved  that  it  did 
not  ai)pear  in  the  oilice  tiiat  any  such 
indenture  had  been  stamped  or  in- 
rolled  during  that  period  :  and  the 
judgment  of  the  justices  was  confirm- 
ed in  B.  R.  The  King  v.  The  Inhabit- 
anls  of  Long  Buckhij,  M.  4C  G.  3.    45 

DESCENT  CAST. 

The  entry  of  a  devisee  of  cojjyhold  or 
customary  estate  after  20  years  from 
the  death  of  the  testatrix  in  1780,  but 
Avithin  20  years  after  the  determina- 
tion of  a  lease  in  1800,  before  granted 
bv  her,  (rendering  rent,  with  a  proviso 
for  re-entry  in  case  of  non-payment,) 
wa-  not  tolled  by  a  discent  cast  on 
the  defendant  from  his  father;  who 
as  heir  at  law  of  the  testatrix  had 
been  admitted  in  1782,  and  had  re- 
ceived rent  to  the  time  of  his  death 
in  17;) I,  after  which  the  defendant 
was  admitted  antl  received  the  rent ; 
the  doctrine  of  descent  cast  not  ap- 
plying to  cases  wliere  the  party  has 
no  ren.edy  but  by  entry,  as  in  the 
case  of  a  devisee  ;  nor  to  copvhold 
or  customary  estates  where  the  free- 
hold is  in  the  lord.  J)oi-  d.  ('ouk  cnid 
ff'ifc  V.  Danrcrs,  II  40'  G.  3.  'iV'J 
\vi.  Ml. 


DETAINER  IN  CUSTODY, 

See  COMMITMKXT    BY    PAROL. 

DEVISE. 

1.  Under  a  devise  to  the  testator's  widow 
of  "  3(X)/.  per  annum  for  lile  in  addi- 
"  tion  to  her  jointure,"  (which  join- 
ture it  appeared  was  secured  by  a 
term  out  of  his  real  estates)  "  his 
"  debts  being  previously  paid  :  and 
"  to  his  younger  children  O'OOO/.  each, 
"  to  be  paid  respectively  at  21  ;" 
after  which  the  testator  "  appointed 
"  ^.  If.,  ami  C,  as  trustees  of  inherit- 
"  ance  for  the  execution  thereof:" 
held  by  three  .Judges,  that  the  trustees 
thereby  took  a  fee  in  the  testator's 
lands ;  against  one  Judge,  who 
thought  the  meaning  of  those  words 
too  uncertain  to  dibinherit  the  heir  at 
law.      Trent  v.  Hanning,  H.  40  G.  3. 
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2.  The  word  estate  will  carry  a  fee  in  a 
will,  if  not  restrained  by  other  words  ; 
and  held  that  it  was  not  restrained  in 
a  devise  of  "  all  my  estate,  lands,  &c. 
"  known  and  called  by  the  name  of 
"  the  Coal-yard  in  the  parish  of  Sa'mt 
"  Giles,  London."  Roe  dem.  Child  and 
Wife  V.  HYight,  IL  40  G.  3.  2.59 

3.  One  devised  a  leasehold  for  a  long 
term  after  the  decease,  &c.  of  S.  K.  to 
T.  C.  for  life,  remainder  to  his  child 
or  children  by  any  woman  Avhom  he 
sliould  marry,  and  his  or  their  exe- 
cutors, &c.  for  ever  ;  upon  condition 
that  in  case  the  said  T.  C.  shall  die  an 
infant  nnr.iarried,  and  without  iisue, 
the  premises  to  go  over  to  his  father 
JF.  C.  and  his  three  other  children, 
share  and  share  alike,  and  their  heirs, 
executors,  8cc.  Held  that  the  devise 
over  depended  upon  one  contingency, 
viz.  T.  C.'s  di/ing  an  i'fant,  attended 
w  ith  livo  qnuhfications,  viz.  his  dying 
without  leaving  a  wfe  surviving  him, 
or  dying  childless;  and  that  the  devise 
over  could  only  take  effect  in  case 
T.  C.  died  in  Ids  minority,  leaving 
neither  u  ife  nor  child  :  and  here  it 
failed,  T.  C.  having  attained  21,  and 
viarried  before  his  dtalh.  Doe  d.  Everett 
and  others,  v.  Cooke,  U,  40  G.  3.    269 

^^  L  4.  Thou-U 
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4.  Though  the  devise  of  a  term  for  life, 
with  a  contingent  remainder  over,Avill 
in  general  only  entitle  the  first  taker 
to  a  life  estate,  if  the  remainder  over 
do  not  take  effect ;  and  the  residue  of 
the  term  will  go  to  the  personal  re- 
presentative of  the  testator  ;  yet  tl;e 
testator's  intent  appearing  to  be  to 
dispose  of  the  whole  from  his  execu- 
tors ;  held  that  the  lessors  of  the 
plaintiff,  who  claimed  under  his  will, 
were  entitled  to  recover  after  the 
death  of  T.  C.  without  issue.         569 

5.  An  -estate,  whether  strictly  copyhold 
to  all  purposes,  or  customary  estate 
the  freehold  of  which  is  in  the  lord, 
may  well  pass  under  the  description 
of  copyhold  in  a  will ;  the  intention 
to  pass  it  under  that  description  being 
apparent.  Doe  d.  Cooke  and  Wife  v. 
Banters,  H.  46  G.  3.  299 

6.  A  devise  to  one  by  the  name  of  Mary, 
whose  Christian  name  was  Elizabeth, 
is  good  ;  if  the  jury  find  from  the  cir- 
cumstances that  she  was  the  person 
meant  to  be  designated.  ib. 

7.  One  having  an  only  child  Rebecca, 
who  was  married  and  had  three  chil- 
dren, Thomas,  Rebecca,  and  Ann,  de- 
vised his  copyhold  to  Rebecca  his 
daughter  for  life,  remainder  to  his 
grand-daughter  Rebecca  for  life,  re- 
mainder to  trustees  to  preserve  con- 
tingent remainders,  remainder  to  the 
use  of  the  issue  of  the  body  of  his 
grand-daughter /?e6ecca,  in  such  parts, 
shares,  and  proportions,  manner  and 
form,  as  she  should  by  deed  or  will 
appoint ;  and  in  default  of  aj)point- 
ment  to  the  use  of  all  and  every  the 
children  of  his  said  grand-daughter 
and  their  heirs,  as  tenants  in  common  j 
and,  in  default  of  such  issue,  to  the  use 
of  all  and  every  the  other  children  of 
his  daughter  Rebecca  and  their  heirs, 
as  tenants  in  common,  &c.  :  and  in 
default  of  such  issue,  to  his  own  right 
heirs.  Held  tliat  upon  the  death  of  the 
testator's  daughter  and  of  his  grand- 
daughter Rebecca,  without  any  ap- 
pointment, an  only  chihl  of  the  latter 
took  an  absolute  fee ;  on  wliose  death, 
under  age  and  unmarried,  the  pre- 
mises descended  to  her  uncle  Thomas 


as  her  heir  at  law  -,  and  that  the  sub- 
sequent limitations  to  the  other  chil- 
dren of  the  testator's  daughter  Rebecca 
did  not  take  effect.  For  the  devise 
to  the  children  of  his  grand-daughter 
Rebecca  and  their  heirs  prima  facie 
carries  a  fee ;  and  the  subsequent 
words,  "  in  defimlt  of  such  issue,"  re- 
fer to  her  children,  and  not  to  their 
heirs ;  though  the  limitation  over  in 
default  of  such  issue  be  made  to  those 
who  might  take  as  heirs  to  the  chil- 
dren of  Rebecca  the  grand-daughter. 
And  the  intention  of  the  devisor  that 
her  children,  if  any,  should  take  a  fee 
is  further  evinced  by  this,  that  the 
limitation  to  them  and  their  heirs  is  in 
default  of  appointment,  under  a  power 
given  her  to  appoint  "  to  the  use  of 
"  the  issue  of  her  body  in  such  manner 
"  and /onn,  (as  well  as  in  such  parts, 
"  shares  and  proportions)  assheshoidd 
"  direct  j"  under  which  words  "  man- 
"  ner  and  form"  she  might  have  ap- 
pointed to  all  or  any  of  her  children  m 
fee,  and  was  not  restrained  to  appoint 
to  them  in  tail  only ;  which  limitation, 
in  default  of  appointment,  is  a  substi- 
tution for  the  execution  of  the  power. 
The  King  v.  The  Marquis  of  Stafford 
and  others,  T.  46  G.  3.  521 

DEVISEE  OF  LAND. 

An  action  of  covenant  does  not  lie  upon 
the  Stat.  3  IV  S;  M.  c.  14.  against  the 
devisee  of  land  to  recover  damages 
for  a  breach  of  covenant  made  by  the 
devisor  :  Imt  theremedy  thereby  given 
is  confined  to  cases  where  debt  lies. 
Wilson  v,  Kuubleij,  H.  40  G.  3.       128 

E.IECT1AIENT, 

Sec  CoPvnoLi),  No.  2. 

1,  The  devisee  of  a  copyhold  or  custom- 
ary estate,  which  had  been  surrender- 
ed to  the  use  of  the  will,  having  died 
before  admittance,  her  devisee,  though 
afterwards  admitted,  cannot  recover 
in  ejectment  ;  for  his  admittance  has 
no  relation  to  the  last  legal  surrender: 
but  the  legal  title  remains  in  the  heir 
of  the  surrenderor.  Though  if  the 
iifst  devisee  had  been  considered  to 
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be  admitted  in  construction  of  law, 
(the  devise  to  lier  being  in  remainder 
after  a  devise  to  one  who  was  cus- 
tomary heir  of  the  surrenderor,  and 
who  paid  rent  to  the  lord  for  several 
years,  but  though  required  to  come  in 
and  be  admitted,  had  never  done  so>) 
or  if  the  admittance  of  the  first  de- 
visee's heir  could  be  considered  as  an 
admittance,  by  relation  back,  of  the 
first  devisee  herself;  yet  she  not  hav- 
ing surrendered  to  the  use  of  her 
will,  her  devisee  could  not  take  the 
legal  estate.  But  whether  the  heir 
of  the  surrenderor  would  be  consi- 
dered as  a  trustee  for  the  second  de- 
visee, a  court  of  equity  is  alone  com- 
petent to  decide.  Doe  d.  Vernon  v. 
Vernon,  M.  46  G.  3,  8 

2.  The  entry  of  a  devisee,  after  20  years 
from  the  death  of  the  testatrix  in 
1780,  but  within  20  years  after  the 
determination  of  a  lease  in  1800,  be- 
fore granted  by  her,  (rendering  rent, 
with  a  proviso  for  re-entry  in  case  of 
non-payment,)  was  neither  tolled  by 
a  descent  cast  on  the  defendant  from 
his  father,  who  as  heir  at  law  of  the 
testatrix  had  been  admitted  in  1782, 
and  had  received  the  rent  to  the  time 
of  his  death  in  17^1,  after  which  the 
defendant  was  admitted  and  received 
the  rent ;  the  doctrine  of  descent  cast 
not  applying  to  cases  where  the  party 
has  no  remedy  but  by  entry ;  as  in 
the  case  of  a  devisee ;  nor  to  copy- 
hold or  customary  estates  where  the 
freehold  is  in  the  lord.  Nor  was  such 
entry  barred  by  the  statute  of  limita- 
tions, 21  Jac.  1.  c.  16.,  having  been 
made  within  20  years  after  the  old 
lease  expired  ;  the  devisee  not  being 
bound  to  enter  before,  as  for  a  condi- 
tion broken,  by  the  non-payment  to 
her  of  rent.  Doe  d.  Cook  v.  Danvers, 
H.  4(;  G.  3.  299 

3.  In  ejectment  upon  a  clause  of  re- 
entry in  a  lease  on  non-payment  of 
rent,  against  the  assignee  of  the  lease, 
jiroof  by  the  lessor  of  the  counterpart 
of  the  lease,  by  the  subscribing  wit- 
ness, is  suflicient  proof  of  the  holding 
upon  the  condition  of  re-entry  in  case 
of  non-payment  of  rent.    And  where 


the  witness  who  proved  the  demand 
of  the  rent  had  a  power  of  attorney 
from  the  lessor  for  tliat  purpose,  which 
he  notified  to  the  tenant,  and  had 
ready  to  produce ;  held  sufficient, 
though  he  did  not  produce  it  at  the 
time  of  the  demand  ;  the  tenant  not 
questioning  his  authority,  lloe  d.  West 
V.  Davis,  E.  46  G.  3.  363 

4.  The  Court  will  not,  after  a  trial,  stay 
the  proceedings  on  payment  oiF  the 
rent,  &c.  ;  the  stat.  4  G.  2.  c.  28.  only 
warranting  such  application  before 
trial.  x'Vnd  that  statute  is  not  confined 
to  cases  of  ejectment  brought  after  half 
a  year's  rent  due  where  no  sufficient  dis- 
tress tvas  to  be  found  on  the  premises,  ib. 

5.  Under  an  agreement  of  demise,  dated 
in  January,  of  a  dwelling-house,  mills, 
and  other  buildings  for  the  purpose  of 
carrying  on  a  manufacture,  together 
with  certain  meadow,  pasture,  and 
bleaching  grounds,  watercourses,  &c. 
for  a  term  of  35  years  to  commence  as 
to  the  meadow  ground/rom  the  25</i  of 
December  last:  as  to  the  pasture  from 
the  25th  of  March  next,  and  as  to  the 
housing,  mills,  and  all  the  rest  of  the 
premises  from  the  1st  of  May  ;  reserv- 
ing the^rs^  half  years  rent  on  the  day 
of  Pentecost,  and  the  other  half-year's 
rent  at  Martinmas ;  held  that  the  sub- 
stantial subject  of  demise  being  the 
house  and  buildings  for  the  purpose 
of  the  manufacture,  which  were  to  be 
entered  on  the  1st  of  May ;  that  was 
the  substantial  time  of  entry  to  which, 
a  notice  to  quit  ought  to  refer,  and 
not  to  the  25th  of  December,  when  the 
incoming  tenant  had  liberty  of  enter- 
ing on  the  meadow,  which  was  merely 
ancillary  to  the  other  and  principal 
subject  of  demise  ;  and  consequently 
that  a  notice  to  (juit  served  on  the 
2Hth  of  Sept.  (which  would  have  been 
sufficient  with  reference  even  to  the 
25th  oi March,  the  day  of  entering  on 
tlie  pasture  ground  ;  the  29th  of  .S>;)- 
tcmber  being  the  corresponding  half 
yearly  day  of  holding  to  the  25th  of 
March,)  to  quit  at  the  expiration  of 
the  current  year  of  holding  was  suf- 
ficient. Doe  d.  Lord  Bradford  v,  H'at- 
kins  and  another,  T,  4G  G.  3,         551 
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6.  Proof  of  notice  to  quit  served  on  one 
of  two  tenants,  to  whom  there  was  a 
joint  demise  on  the  premises,  is  suffi- 
cient for  the  jury  to  presume  that  it 
reached  the  other  tenant  who  live;\ 
elsewhere.  551 

ELECTION. 
Where  there  is  no  regular  presiding 
sworn  officer  at  an  election,  {e.  g.  of 
church- wardens,  one  of  whom  by 
custom  was  chosen  by  parishioners 
paying  scot  and  lot,  and  the  other  ap- 
pointed by  the  rector,  which  latter 
in  fact  presided,)  the  control  of  the 
election  devolves  at  common  law  upon 
the  electors  themselves  :  but  unless 
tliere  be  a  custom  to  regulate  the  time 
for  making  such  election,  it  is  not 
competent  to  a  majority  of  the  elec- 
tors assembled  at  the  time  of  such 
election  to  narrow  the  period  which 
the  common  law  would  allow  ;  and 
therefore  a  resolution  by  them  that  it 
shall  conclude  at  a  given  time  must  at 
least  limit  a  time  reasonable  in  itself 
with  respect  to  numbers  and  distance, 
and  be  of  sufficient  notoriety.  But 
whether  a  resolution  by  a  n):ijority  of 
the  vestry  on  the  first  day  of  the  elec- 
tion to  close  the  poll  at  four  o'clock  on 
the  next  day,  in  a  parisli  where  the 
number  of  electors  did  not  exceed  1  SO, 
and  where  the  affidavits  stated  a  cus- 
tom for  200  years  not  to  keep  the  poll 
open  for  more  than  two  days,  and  no 
instance  within  living  memory  of  ex- 
tending it  beyond  four  o'clock  on  the 
second  day,  were  sufficient  to  warrant 
the  closing  of  tlie  poll  at  that  time, 
while  some  of  the  voters  v>ere  still 
coming  in  to  poll,  find  others  had  no 
notice  of  the  resolution,  Avas  a  lit 
ipiestion  to  be  tried  u])on  a  mandamus. 
The  King  v.  'J'he  ('iniimis.sdnj  of  the 
C'liHslxtorutl  and  l-'piscDjjitl  (.'aurl  ofllie 
Bishop  of  Jfiiichester  in  and  for  the 
Paris  of  Surreij,  7'.  4fi  G.  3.  57 >J 

ELECTION  co:\nnTTEE, 

.See  Costs  J  No.  H. 

ELECTION  OF  IJi:MEl)i]:s, 
Htf  I.NSOI.VKNr  Dkutoks,  No.  'i. 


ENTRIES, 
See  Evidence,  No.  7- 

ENTRY, 

See  Ejectment,  No.  2. 

EQUITABLE  INTEREST, 
'  See  B.viL-BOND,  No.  1. 

ESTATE, 

See  Devise,  No,  2. 

ESTATES  PUR  AUTRE  VIE. 
See  Occupant. 

EVIDENCE. 

I.  The  publisher  of  a  public  register  re- 
ceives an  anonymous  letter,  tendering 
certain  political  information  on  Irisli 
affairs,  and  requiring  to  know  to 
whom  his  letters  shoidd  be  directed; 
to  wliich  an  answer  is  returned  in  the 
register  ;  after  which  he  receives  two 
letters  in  the  same  hand-w  riting,  di- 
rerted  as  mentioned,  and  having  the 
Irish  post-mark  on  the  envelopes  ; 
which  two  letters  were  proved  to  be 
in  the  hand-writing  of  the  defendant  ; 
the  previous  letter  having  been  de- 
stroyed :  This  is  a  sufficient  ground 
for  the  Court  to  have  the  letters  read; 
and  the  letters  tliemselves  containing 
expressions  of  the  writer  indicative  of 
his  having  sent  them  to  tiie  publisher 
of  the  register  in  Middlesex  for  the 
purpose  of  pnblicr.tion,  the  whole  is 
evidence  suflicicnt  for  the  jury  to  find 
a  puhluation  by  ilic  j)rocurement  (.i' 
the  defendant  in  iMiddlisex.  Ilex  \ . 
The  lion.  Roil.  Johnson,  M.  k;  Li.  ;;. 

!2.  A  witness  caimot  be  cross  examined 
as  to  any  collateral  independent  fact 
irrelevant  to  tiic  matter  in  i.s.sue, 
for  the  purjjose  of  contradicting  liim 
if  liis  answer  Ije  one  way  by  another 
w  itness,  in  order  to  discredit  the  wliole 
of  his  tesiinic.nv.  Speyucle'j  (].  t.  v. 
Dc  ll'dlijll,  //.   \G  O.  .'5.  lOS 

3.  Where  a  })enalty  Is  to  be  suetl  for  be- 
fore ju.stiicv^  of  peace  witiiin  a  certain 
tiuic  ufier  the  oU'eutc  counuittcd,  upon 
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a  conviction  for  such  offence  returned 
by  certiorari  into  B.  R.,  it  ought  to 
appear  on  tlie  face  of  tlie  evidence 
stated  in  such  conviction,  that  tlie 
prosecution  was  in  time  :  and  if  the 
witness  be  only  stated  to  have  men- 
tioned tlui  monlh  in  which  the  offence 
was  committed,  omitting  the  year,  and 
tliere  be  no  word  of  reference  to  con- 
nect it  with  the  true  date,  the  omission 
cannot  be  supplied  either  by  reference 
to  the  offence  charged  in  the  informa- 
tion, or  by  presumption  arising  from 
the  justices  having  convicted  the  de- 
fendant. Rex  V.  H'oodcock,  H.  A6  G.  3. 

146 

4.  The  right  to  convert  a  hrush-wood 
into  a  stone  weir,  is  not  evidenced  by 
shewing  that  40  years  ago  two  thirds 
of  it  had  been  so  converted,  without 
interruption  ;  and  the  action  for  the 
injury  liaving  been  brought  within  20 
years  after  the  remaining  third  part 
was  so  converted.  Weld  v.  Hornby,  H. 
46  G.  3.  195 

5.  \Micther  or  not  a  parish  can  have  the 
benefit  of  the  stat.  43  Eliz.  c.  2. ;  by 
maintaining  its  poor  with  not  more 
tiian  four  overseers,  is  a  fact  which  the 
Sessions  ought  to  find,  and  not  leave 
to  be  presumed  by  the  Court  from 
otl\er  conflicting  evidence  stated  in  a 
case  reserved  ;  such  as  tliat  the  parish 
had  the  bcnetit  of  the  statute  dovvn  to 
1739,  and  that  from  thence  to  1/53  it 
was  uncertain  how  the  poor  were  main- 
tained tiiere,  and  tliat  from  the  latter 
])enod  the  poor  had  been  maintained 
■scjiaraLcly  in  six  townsliips  ;  but  that 
the  population  was  decreaseil.  Re.v 
V.  IVaison,  II  4G  G.  3.  214 

6".  la  covenant  for  not  granting  a  new 
lease,  ivitli  a  covenant  for  further  re- 
newal;  hehl  tliat  nnavcrment  that  the 
covenant  for  renewal  in  the  indenture 
declared  on  corresponded  witii  various 
other  leases,  before  then  successively 
made  by  the  owners  of  the  inheritance 
for  tlio  timel)eing,  could  not  be  taken 
in  ail  to  construe  the  meanin;;-  of  the 
iniknture ;  for  suj-zposing  such  e\i- 
dence  were  admissible  in  any  c;ise 
where  the  renewals  had  been  uniformly 
the  same,  yet  non  constat  from  this 


averment  that  all  the  former  leases  con- 
tained the  same  covenant  for  renewal. 
Jggulikn  v.  May,  H.  46  G.  3.  237 
7-  Where  A.,  tenant  for  life,  with  a  li- 
mited power  of  leasing,  reserving  the 
ancient  rent,  received  a  letter  from  a 
confidential  agent  in  17^8,  containing- 
a  minute  account  of  the  tenants  and 
rents  of  the  estate  ;  which  letter  the 
tenant  for  life  indorsed  "A  particular 
of  my  estate,"  &c.  and  handed  down  to 
D.  the  succeeding  tenant  for  life,  who 
had  a  like  limited  power  of  leasing,  by 
whom  it  was  also  preserved  and  handed 
down  amongst  the  muniments  of  the 
estate  to  the  first  tenant  in  tail :  held 
that  such  paper  was  evidence  for  the 
tenant  in  tail  against  a  lessee  of  B.,  in 
order  to  shew  that  the  rent  reserved 
by  B.  the  tenant  for  life,  was  less  than 
the  ancient  rent  reserved  at  the  time  to 
which  such  paper  referred  ;  the  paper 
having  been  accredited  by  the  then 
owner  of  the  estate,  who  had  the  means 
of  knowing  the  fact,  and  who  had  an 
interest  the  other  way,  viz.  to  diminish 
the  rent  i»  order  to  increase  his  fine 
upon  renewal  under  the  power.  And 
held  also  that  entries  by  A.  the  tenant 
for  life  in  his  book,  of  the  receipt  of 
the  rent  to  the  amount  stated,  were  also 
evidence ofthe same  fact.  Roed.Brune, 
Clerk,  V.  Rawlins,  II.  46  G.  3.        279 

8.  The  hand-writing  of  persons  long 
since  dead  may  be  proved  by  com- 
parison of  hands.  ib. 

9.  In  ejectment  upon  a  clause  of  re- 
entry in  a  lease  on  non-payment  of 
rent  against  the  assignee  of  the  lease, 
proof  by  the  lessor  of  tlie  counterpart 
of  the  lease,  by  the  subscribing  wit- 
ness, is  suflicient  jiroof  of  the  holding 
upon  the  condition  of  re-entry  in  case 
of  non-payment  of  rent.  And  where 
the  witness  who  proved  the  demand 
of  the  rent  had  a  power  of  attorney 
from  the  lessor  for  that  purpose,  whicii 
he  notilied  to  the  tenant,  and  had 
ready  to  produce  ;  held  sufficient, 
though  he  did  not  produce  it  at  the 
tinie  of  the  demand  ;  the  tenant  not 
questioning  his  authority.  Roue  d. 
Jf'est  v.  Davis,  E.  46  G.  3.  363 

10.  Whe- 
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FOREIGN  ATTACHMENT. 


10.  Whether  or  not  the  fact  of  putting  a 
letter  into  the  post-officej  containing 
notice  of  the  dishonour  of  a  bill  to  the 
drawer  to  whom  it  was  directed,  be  of 
itself  sufficient  evidence  to  be  left  to 
the  jury  that  such  notice  reached  the 
drawer ;  at  any  rate,  if  a  bill  be  ac- 
cepted payable  at  A.'s,  who  is  the  ac- 
ceptor's banker,  the  party  taking  such 
special  acceptance,  (which  he  is  not 
bound  to  do)  thereby  impliedly  agrees 
to  present  it  for  payment  within  the 
usual  banking  hours  at  the  place 
where  it  is  made  payable  ;  and  if  lie 
present  it  after  such  hours,  without 
effect,  it  is  no  evidence  of  the  dishonour 
of  the  bill  so  as  to  charge  the  drawer. 
Parker  v.    Gordon,  E.  46  G.  3.       385 

11.  Where  the  plaintiff  declares  upon  a 
quantum  meruit  for  work  and  labour 
done,  and  materials  found,  it  is  com- 
petent to  the  defendant,  even  without 
notice  to  the  plaintiff,  to  prove  that  the 
work  done  was  not  worth  so  much  as 
the  plaintiff  claims.  And  if  it  appear 
that  the  plaintiff  had  been  paid  on  ac- 
count as  much  as  the  work  was  worth, 
he  cannot  recover.  And  so  it  seems 
that  the  defendant  may  be  let  into 
such  a  defence  where  the  contract 
was  for  the  work  to  be  done  at  a  cer- 
tain price ;  at  least  if  he  give  the 
plaintiff  previous  notice  of  such  de- 
fence that  he  may  be  prepared  to 
meet  it.  And,  quajre,  if  the  work 
done  be  wholly  inadequate  to  answer 
the  purpose  for  which  it  was  under- 
taken to  be  performed,  whether  the 
defendant  may  not  be  let  into  such 
defence  even  without  notice.  Basten 
v.  Butter,  T.  4(;  G.  .",.  479 

12.  Where  the  debt  was  paid  after  an 
alias  pluries  writ  issued,  the  defendant 
cannot  object  at  the  trial  that  the 
latitat  was  not  returned  j  for  at  any 
rate  if  the  alias  pluries  were  the  com- 
mencement of  the  action,  it  is  only  an 
irrceularity,  which  though  a  ground 
for  ajjplication  to  the  Court  to  set 
a'^ide  tlic  jjrococdin^s,  yet  ha\  ing 
b(;cri  once  waved,  cannot  uftcrw.irds 
be  olijcclcd  to.  N'citlicr  c;ui  it  be  ob- 
jected at  the  trial  tliat  when  the  debt 
was  paid  the  dcfcnihuit  liad  no  notice 


of  any  action  commenced  or  costs  in- 
curred.    Toms  V.  Povoellj  T,  46  G.  3. 
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EXECUTION. 
A  defendant,  superseded  for  want  of 
being  charged  in  execution  within 
two  terms  q//er  judgment,  cannot  be 
again  arrested  and  taken  in  execution 
upon  same  judgment.  Aliter,  if  su- 
perseded for  want  of  proceedings  in 
time  before  judgment.  Line  v.  Lowe, 
H.  46  G.  3.  330 

EXECUTOR, 

See  Administrator,  &c. 

FALSE  IMPRISONMENT. 
The  Stat.  13  G.  3.  c.  80.  gives  a  penalty 
in  case  of  killing  game  on  a  Sunday, 
and  directs  that  it  shall  be  forthwith 
paid  on  conviction,  and  that  in  case  of 
neglect  or  refusal  to  pay,  or  give 
security  for  the  payment  of  it,  the 
justice  shall  by  warrant  under  his 
hand  and  seal  cause  the  same  to  be 
levied  by  distress  and  sale  of  the  of- 
fender's goods  J  and  that  it  shall  be 
lawful  for  such  justice  to  order  such 
offender  to  be  detained  in  custody 
until  return  may  conveniently  be  made 
to  such  warrant  of  distress,  unless  the 
party  convicted  shall  give  security  for 
his  appearance,  &c.  Held  that  such 
order  to  detain  in  custody  until  the 
return  of  the  warrant  of  distress  may 
be  by  parol.  Still  v.  Walls  and  Harris, 
T.  46  G.  3.  533 

FEME  COVERT, 

See  Baron  and  Fkme. 


FISHERY, 

See  Maxdaju's,  No.  4. 


Wkir. 


FOREIGN  ATTACHMENT. 

A  creditor  for  goods  sold  and  delivered 
to  a  trader,  who  had  committed  a  se- 
cret act  of  bankrujjtcy,  not  being  cog- 
nizant thereof,  atlaclied  money  of  tiie 
traders  in  the  hands  of  a  third  pcr- 
.son,  and  recovered  judgment  in  the 
mayor's  court  of  London  against  the 
a,arnishee. 


GRANT. 
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garnishee,  who  thereupon  paid  him 
the  amount  of  the  debt  so  attached  ; 
and  afterwards  a  commission  issued  : 
held  that  this  payment  was  not  pro- 
tected by  tlie  Stat.  19  G,  2.  c.  32.,  not 
being  a  ])ayment  made  by  the  bank- 
rupt in  the  usual  and  ordinary  course 
of  trade  and  dealing  :  and  held  that 
the  assignees  of  such  bankrupt,  under 
a  third  commission  issued  against 
him,  might  sue  for  and  recover  back 
such  payment,  although  the  bankrupt, 
who  had  obtained  his  certificate  under 
his  former  commissions,  had  not  paid 
15s.  in  the  pound  imder  the  second  of 
them  ;  in  which  case  his  future  effects 
remain  liable  to  that  extent  to  his 
creditors,  under  the  second  commis- 
sion respectively.  Hovil  and  others. 
Assignees  of  Wardell,  a  Bankrvpt,  v. 
Browning,  H.  46'  G.  3.  154 

FRAUDS,   STATUTE  OF, 

See  CopynoLi),   &c.  No.   5.     Sale  of 
Goods  by  Sample. 

FRAUDULENT  CONVEYANCE, 
See  Bankrupt,  No.  2. 

FREEHOLD, 

See  CopynoLD,  &c.  No,  3. 

FREIGHT, 

See  IxsuKAXcE,  No.  1,  4. 

GAME, 

See  Commitment  by  Parol.     Pexal 
Action,  No.   1. 

GRANT, 

See  Covenant. 

A,  and  B.  being  severally  seised  of  par- 
cels of  woody  ground,  and  B.  having 
other  lands  adjoitiing  to  his  woody 
ground,  and  intending  to  make  a  col- 
liery un«ler  his  ground,  A.  grants  to 
/>.,  Ills  licirs  and  assigns,  liberty  for 
hi)n,  his  Jieirs  and  assigiis,  to  curry  u]) 
a  sough  or  drain  through  ..^.'s  woody 
ground,  into  /'.'s  woody  ground,  and 
alsn    liberty    for    B.,    his    heirs    and 


assigns,  to  make  two  little  sough-pits 
in  A.'s  woody  ground,  for  the  more 
easy  and  safe  carrying  up  the  tail  ot 
the  sough,  one  of  which  was  to  be 
covered  in  as  soon  as  conveniently  might 
be  after  making  the  sough,  and  the 
other  to  be  kept  open  for  examining 
the  sough  so  long  as  was  necessary  for 
that  purpose  and  no  longer :  and  B. 
covenanted  that  he,  his  heirs  and  as- 
signs, would  not  damage  the  trees 
growing  on  A.'s  woody  ground,  nor 
get  any  of  the  coals  under  it,  except 
what  should  arise  in  the  drift  of  the 
intended  sough  ;  and  that  A.  his  heirs 
and  assigns,  from  time  to  time,  and  at 
all  times  after,  might  go  down  into  any 
pit  or  pits  ofB.,  his  heirs  or  assigns,  to 
discover  whether  any  coals  of  A.,  his 
heirs  or  assigns  should  be  gotten  : 
and  that  B.,  his  heirs  and  assigns, 
should  repair  any  injury  to  .^.'s  fence, 
&c. ;  held  that  by  the  grant  to  B.,  his 
heirs,  &;c.  of  the  liberty  of  making  the 
sough  in  A.'s  land,  the  liberty  of  mak- 
ing sough'pits  at  any  time  afterwards, 
while  the  object  of  the  grant  remain- 
ed, being  necessary  for  the  purpose  of 
repairing  the  sough,  passed  as  incident 
thereto  :  and  that  the  use  of  such 
sough,  for  the  carrying  up  of  Avhich 
into  B  's  woody  ground  liberty  was 
granted,  was  not  confined  to  the 
getting  of  coals  under  B.'s  woo('y 
ground,  but  extended  also  to  the  ad- 
joining lands  of  B.  j  and  that  the  li- 
berty of  making  new  sough-pits  for 
necessary  repairs  of  the  sough,  after 
the  two  original  sough-pits  had  been 
covered  u[)  by  mutual  consent,  was 
not  controlled  by  the  special  liberty 
given  for  making  such  original  sough- 
pits,  the  uses  of  which  were  limited 
by  the  grant  ;  it  ajjpcaring  upon  the 
face  of  it  tliat  the  grant  of  the  sough 
was  intended  to  have  continuing  ope- 
ration while  any  coals  in  B.'s  woody 
ground  and  adjoining  lands  remained 
to  be  gotten.  Hodgson  v.  Field,  T. 
4G  G.  3.  013 


GUARDIANSHIP, 
See  Uastahi),  No.  2. 
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IXCLOSURE. 


IXSOL\~ENT  DtBTORS. 


HABEAS  CORPUS. 

1.  Where,  upon  a  habeas  corpus  to  bring 
up  the  body  of  an  apprentice,  the 
keeper  of  the  House  of  Correction  re- 
turned, with  the  body  of  the  party,  a 
regular  conviction  of  him  by  two  ma- 
gistrates on  the  Stat.  20  Geo.  2.  c.  19. 
for  a  misdemeanor  in  absenting  him- 
self as  an  apprentice  from  his  master's 
service  ;  it  is  no  answer  to  shew  by 
affidavit  that  the  party  had  bound  him- 
self when  an  infant  to  serve  tilV25,  and 
that  when  he  came  of  age  he  elected 
to  avoid  the  indentures,  after  which 
the  offence  imputed  had  been  commit- 
ted J  for  this  was  proper  matter  to  be 
shewn  to  the  magistrates  below,  who, 
if  the  matter  sliewn  to  them  were 
true,  acted  at  their  own  peril  in  com- 
mitting the  party ;  but  this  Court  have 
no  power  to  discharge  an  apprentice 
from  his  indentures  ;  and  are  bound 
by  the  return  of  a  regular  conviction, 
where  the  objection  does  not  appear 
on  the  face  of  the  return,  to  remand 
the  party.    Er  parte  Gill,  E.  46  G.  3. 

376' 

2.  The  Court  will  grant  a  habeas  corpus 
to  bring  up  the  body  of  a  bastard 
child,  within  the  age  of  nurture,  for 
the  purpose  of  restoring  it  to  the  cus- 
tody of  the  mother,  from  whose  quiet 
possession  it  was  taken,  at  one  time  by 
fraud,  and  afterwards  by  force  ;  and 
this  without  prejudice  to  the  question 
of  guardianship,  which  belongs  to  the 
Lord  Chancellor  representing  the  king 
in  Chancery.  The  King  v.  Hcpki»s 
and  iryc,  T.4GG.  S.     "  57'J 

HAND-WRITING, 

See  EvioKNCK,  No.  1. 

HUSBAND  AND  WH^E, 
See   Baron  and  Fkjik. 

IMPRESSING, 

S^e  Bail,  No.    1. 

INCLOSl'KE. 

The  owner  of  a  tenement  may  have 
two  distinct  rights  of  common  for  his 


cattle  levant  and  couchant  upon  such 
tenement,  upon  different  wastes,  in 
different  manors,  under  several  lords  j 
and  therefore  an  allotment  under  one 
inclosilre  act,  in  lieu  of  his  right  of 
common  upon  one  of  such  wastes,  will 
not  do  away  or  lessen  his  claim  for 
an  equal  allotment  with  other  com- 
moners, under  a  subsequent  act  for 
inclosing  the  other  waste.  Semble 
aliter ;  if  the  different  wastes  had 
appeared  to  ha^e  been  originally 
holden  under  the  same  lord.  HoUings- 
head  v,  Walton,  T.  4G  G.  3.  485 

INDICTMENT. 

One  who  was  appointed  collector  of  the 
property-tax  by  the  proper  constituted 
authorities,  and  who  considered  him- 
self, and  was  considered  by  the  com- 
missioners to  be  s.uch  collector,  but 
whose  appointment  turned  out  to  have 
been  informally  made  cannot  be  in- 
dicted at  common  law  for  the  receipt 
of  duties  by  colour  and  pretence  of 
being  collector  of  such  duties  ;  though 
the  money  were  fraudulently  collected 
and  misapplied  by  hini ;  because  he 
was  in  fact  appointed  collector,  and 
in  that  character  received  the  money. 
And  quaere  whether  the  stat  43  G.  3. 
c.  99.  s.  19.  having  enacted  that  no  col- 
lector, 8cc.  emjjloyed  in  the  execution 
of  that  act  shall  be  liable  by  reason  of 
suoh  execution  to  any  penalty  other 
than  such  as  by  that  and  another  act 
may  be  inflicted,  does  not  take  away 
the  common  law  remedy  by  indict- 
ment for  offences  against  the  act. 
The  Ki»g  v.  Dohsoii,  H.  4'j  G.  3.     !21S 

INSOLA'ENT  DEBTORS. 

The  Stat.  9.G.  2.  c.  22.  and  other  acts  of 
the  same  class,  uKiking  general  pro- 
visions for  the  relief  of  insolvent  debt- 
ors charged  in  execution  rni  process 
out  of  any  of  the  courts  of  lnw  extend 
to  inferior  .is  well  as  superior  ju- 
risdictions. But  the  application  in 
both  instances  must  be  made  before 
the  end  of  the  next  term  after  the 
])risoner  is  charged  in  execution  ;  ex- 
ce[)t  he  can  siiew  that  iiis  neglect  arose 
from  icnorance  or  mistake.   The  King 

V.  Ti,e 
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V.  The  Bailiffs  of  Ipswich,  M.  46  G.3. 

84 
2.  Mandamus  to  tlie  Quarter  Sessions  to 
inquire  and  give  the  benefit  of  the  in- 
solvent debtors'  act  to  a  prisoner^  il  he 
■were  entitled  to  it,  denied,  where  it 
appeared  that  he  was  in  execution  on 
the  1st  of  Jan.  1804  for  a  larger  . sum 
than  the  act  extended  to  ;  though  part 
of  such  sum  were  composed  of  a  debt 
upon  a  judgment  recovered,  which 
the  judgment  creditor  had  an  election 
given  to  him  by  the  Lord  Chancellor 
to  prove  under  the  commission  by  a 
future  day,  not  arrived  ;  but  which  it 
Avas  stated  that  he  had  elected  so  to 
prove,  and  to  abandon  his  judgment 
before  the  1st  of  Jan.  1804,  though 
the  prisoner  was  not  discharged  by  a 
judge's  order  from  such  execution  till 
long  after  that  day.  Ex  parte  John 
Kiiig,  M.46G.  3.  91 

INSURANCE. 
1.  While  a  ship  was  forcibly  detained  in 
a  foreign  i)ort,  the  oAvner  abandoned 
first  the  ship,  and  then  the  freight,  to 
the  different  sets  of  underwiters  there- 
on, who  paid  as  for  a  total  loss ;  after 
which  the  ship  was  liberated,  reship- 
ped  her  cargo,  Avhich  had  been  taken 
out,  and  returned  home,  earning 
freight,  which  was  received  by  the  as- 
sured. Quterc,  whether  the  assured, 
after  an  abandonment  of  the  ship, 
(which  was  a  seeking  and  not  ac/(«r/<;/- 
ed  ship  j  on  Avhich  a  distinction  may 
arise  ;)  could  abandon  the  freight  to 
another  set  of  underwriters  ?  I'nxt  as- 
suming that  he  niigb.t,  the  ship  and 
freight  are  salvage  to  ihediltercnt  un- 
derwriters, after  dcijucting  the  follow- 
ing expences,  which  must  be  ai^por- 
tioned  between  them  according  to 
their  several  interests  :  1.  Tiic  expen- 
ces of  ship  and  crew  in  the  foreign 
])ort,  including  pert  charges  (besid(;s 
the  pxpence  of  shipping  the  cargo, 
Avhicli  cxflusively  belongs  to  the  un- 
derwriters on  freight.)  'i.  Iiisuraiice 
tliercon.  3.  ^Y'ages  and  provisions  of 
tlie  crew  from  tlieir  lii)er;ui<)n  in  tlie 
foreign  port  till  their  discharge  here. 
4.  U'iiges  (pro'. /■j'^ions  were  supplied  l)y 


the  foreign  government)  to  the  crew 
during  their  detention.  But  the  as- 
sured was  not  entitled  to  deduct  out  of 
the  freight  received,  payable  to  the 
underwriter  on  freight,  1.  Charges 
paid  at  the  port  of  discharge  on  ship 
and  cargo.  2-  Insurance  on  ship.  3. 
Diminution  in  value  of  ship  and  tackle 
by  wear  and  tear  on  the  voyage  home. 
Sharp  V.  Gladstone.  M.  46  G.  3.       24 

2.  A  vessel  sailing  with  corn,  insured 
from  fVaterford  in  Ireland  to  Liverpool, 
by  a  policy,  with  a  memorandum  to  be 
free  from  all  but  general  average,  was 
stranded  nenvlVaterford  on  the  28th  of 
Jan.,  and  the  vessel  contiimed  at  high 
tide  under  water  for  near  a  month, 
during  which  time,  from  the  3 1st,  the 
asstu'ed  at  low  water  were  employed  in 
saving  the  cargo,  the  whole  of  which 
was  damaged,  but  the  greater  part  re- 
covered and  kiln-dried  :  but  no  notice 
of  abandonment  was  given  to  the  un- 
derwriters  in  London  till  the  ISth  of 
Feb. ;  though  there  is  a  constant  regu- 
lar intercourse  between  Waterford  and 
Liverpool,  where  some  of  the  assured 
lived  ;  which  notice  was  holden  to  be 
out  of  time.  For  whether  or  not  upon 
such  a  policy,  where  there  was  an  op- 
portunity of  sending  thecorn  saved  to 
the  place  of  its  destiRation,  within  two 
months  after  the  accident,  in  another 
vessel,  the  assured  were  entitled  to 
abandon,  as  in  case  of  a  total  loss  3  i.t 
all  events  they  ought  to  have  made 
their  election  to  abandon  within  a 
reasonable  time,  (on  which  it  seems 
that  the  judge  ought  to  instruct  the 
jury  mider  the  circumstances  of  the 
case  J )  and  thev  cannot  take  the  chance 
of  endeavouring  first  to  save  and  make 
the  best  of  the  cargo  on  their  ownac- 
ccnint,  and  afterwards  abandon  when 
tliey  find  that  they  cannot  turn  it  to 
tlieir  advantage.  Anderson  v.  The 
lioiial  I'.xchaiige  Assurance  Compamj, 
il/."4GG.  3.    ^  38 

3.  Goods  insured  on  board  a  certain  shij) 
ironcrallvbv  her  name,  without  any  ad- 
dition of  country,  and  not  represented 
to  be  of  any  particular  country  at  the 
time  of  the  policy  subscribed  :  though 
the  broker  had  before  said  she  was  an 

Anurivan 
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Amer'tcanwh.en  the  ship  was  subscribed, 
and  though  she  were  in  fact  an  Ameri- 
can, need  not  be  documented  as  such  : 
and  therefore  in  case  of  a  capture  by  a 
foreign  state  for  want  of  the  documents 
required  by  treaty  between  that  state 
and  her  own,  the  owner  of  the  goods 
may  recover  against  the  underwriters. 
Dawson  v.  Atty,  E.  46  G.  3,  367 

4.  Where  a  ship  was  chartered  on  a  voy- 
age from  London  to  Dominica  and 
back  to  London,  at  a  certain  rate  of 
freight  upon  the  outward  cargo  j  and 
after  delivering  her  outward  cargo  at 
Dominica,  the  charterers  were  to  pro- 
vide her  a  full  cargo  homeward  at 
the  current  freight  from  Dominica  to 

.  London,  &c. :  held  that  an  insurance 
by  the  owner  of  the  ship  on  the  freight, 
at  and  from  Dominica  to  London,  at- 
tached while  the  ship  lay  at  Dominica 
delivering  her  outward  cargo,  and  be- 
fore any  part  of  the  homeward  cargo 
was  shipped,during  which  time  she  was 
captured  by  an  enemy  j  the  contract 
of  affreightment  by  the  charter-party 
being  entire,  and  the  risk  on  the 
policy  having  commenced.  Horncastle 
V,  Suart,  E.  46  G.  3.  400 

5.  Colonial  produce  cannot  legally  be 
shipped  from  the  BritisliWest  Indies  for 
Gibraltar,  and  therefore  the  same  can- 
not be  insured  on  such  a  voyage.  And 
it  matters  not  that  part  of  the  cargo 
was  shipped  at  one  of  the  West  India 
islands,  w^th  liberty  to  exchange  it  at 
another  (which  would  have  been  legal) 
if  in  fact  it  were  not  exchanged,  and 
its  ultimate  destination  was  Gibraltar. 
And  the  ship  and  cargo  being  lost  off 
Gibraltar  ;  though  the  assured  could 
not  recover,  yet  the  premium  having 
been  paid  upon  an  illegal  insurance 
cannot  be  recovered  back.  Lubbock 
V.  Potts,  T.  46  G.  3.  449 

6.  Qaatre,  Whether  an  insurance  nt'  a 
British  ship  against  "  British  rapture, 
seizure,  and  dctension,'"  be  illegal  and 
void  ;  as  such  a  capture,  &c.  may  be 
■without  lawful  authoriUj.  Lubbock  v. 
Potts,  T.  46  G.  3.  4:.l 

7.  A  ship  on  an  African  voyage,  the 
common  duration  of  which  is  several 
months,  and  sometimes  extends  to  a 


twelvemonth  or  more,  arrived  on  the 
coast  in  August  1799  ;  and  in  Feb.  1800 
her  then  commander  wrote  a  letter  to 
his  owners,  mentioning  an  attack  on 
her  at  another  place  on  the  coast  by 
the  natives,  who  killed  the  captain  and 
several  of  the  crew,  and  wounded 
others  ;  by  means  of  which  and  of  a 
fever  the  crew  were  reduced  to  five, 
and  all  those  sickly,  and  not  a  man 
to  be  procured  at  hand  :  that  they  had 
been  plundered  of  their  clothes,  &c. 
and  their  cabin  stores  were  exhausted, 
and  they  did  not  know  what  to  do. 
A  second  letter,  dated  21st  April  1800, 
from  Gaboon  River,  mentioned  their 
arrival  there,  on  the  lAth  of  March  : 
that  the  natives  finding  them  weakly 
handed,  and  their  goods  taken  from 
them,  did  as  they  pleased :  that  they 
had  then  nine  men  on  board  j  but  their 
provisions  run  very  low  :  that  he  had 
mentioned  certain  parts  of  the  cargo 
in  his  last  letter,  and  expected  to  ship 
the  rest,  and  to  sail  at  the  end  of  the 
next  month.  An  insurance  was  effected 
in  September  1800,  on  the  production  of 
the  last  letter  only,  "at  and  from  the 
ship's  arrival  at  her  first  place  of  trade 
on  the  coast  o/ Africa,"  &c.  Held  suffi- 
cient that  the  last  letter  truly  stated  the 
then  condition  and  circumstances  of 
the  ship  }  which,  though  better  than 
when  the  first  letter  was  written,  was 
yeino fraudulent  concealment  of  the  for- 
mer circumstances ;  the  second  letter, 
both  in  its  terms  and  contents,  refer- 
ring to  a  former  letter  ;  which  it  was 
the  fault  of  the  underwriters  not 
to  have  called  for,  if  they  thought 
that  a  particular  knowledge  of  fornier 
difficulties,  in  part  subdued,  and  to 
the  extent  truly  stated  in  the  second 
letter,  would  have  varied  the  risk  : 
and  when  the  underwriters,  cognizant 
as  they  must  be  presumed  to  be  of  the 
common  duration  of  such  a  voyage, 
could  not  fairly  collect  from  the  con- 
tents of  the  second  letter  i\\\.\Xt\\e.Jirst 
orrioal  of  the  sliip  on  the  const  was 
only  on  the  2ilh  o/ March,  when  siie 
was  stated  to  have  arrived  i'l  Gaboon 
River.,  and  to  have  had  nmcli  of  lier 
homeward-bound  cargo  on  board  on 
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^IstofJpril,  and  was  expected  to  sail 
with  the  remainder  by  the  eadof  Mat/. 
Freeland  and  another,  Assignees  of 
Tipping,  a  Bankrupt,  v.  Glover,  T. 
46  G.  3.  457 

JUDICL\L  PROCEEDINGS. 

See  Sewers. 

It  is  libellous  to  publish  a  highly  colour- 
ed account  of  judicial  proceedings, 
mixed  with  the  party's  own  observa- 
tions and  conclusions  upon  what 
passed  in  court,  wliich  contained  an 
insinuation  that  the  plaintiff  had  com- 
mitted perjury:  and  it  is  no  justifica- 
tion to  sucli  insinuation  of  perjury 
against  the  plaintiff  (who  had  sworn 
to  an  assault  by  J.  B.  on  him,)  that  it 
did  appear  (which  was  the  suggestion 
in  the  libel) /re>/n  the  testimony  of  every 
person  in  the  room,  &c.  except  the  plain- 
tiff, that  no  violence  had  been  used  by 
A.  B.  &c. ;  for  non  constat,  thereby 
that  what  the  plaintiff  swore  was  false. 
Neither  is  it  sufficient  in  a  justification 
to  such  a  libel,  where  the  extraneous 
matter  was  so  mingled  with  the  judi- 
cial account  as  to  make  it  uncertain 
whether  it  could  be  separated,  to  jus- 
tify the  publication  by  general  refer- 
ence to  such  parts  of  the  supposed  libel 
as  purport  to  contain  an  account  of  the 
trial,  &c.,  and  that  the  said  parts  con- 
tain a  just  and  faithful  account  of  the 
trial,  &c.  Stiles  \.Nokcs,  TAG  G.3.  493 

JURISDICTION. 

See  Conviction',  No.  1.     Courts, 
Sewers,  No.  1. 

It  seems  that  a  stock  broker  is  liable  to 
pay  to  the  Chamberlain  o?  London,  for 
the  benefit  of  the  corporation,  the 
annual  duty  of  40,v.  directed  by  stat. 
6  Ann.  c.  16".  .v.  4.  to  be  received  by  the 
Chaniljerlain  from  c\ery  broker.  But  at 
all  events  if  the  Oiamberlain  sue  for 
such  duty  in  tlie  London  Court  of  Re- 
quests, and  that  Court  decline  taking 
fOj^nizance  of  the  suit,  on  the  ground 
tliat  the  cor))oration,  for  whose  bcnolit 
the  duty  was  to  be  received,  had  taken 
a  bond  in  the  penal  sum  of  10/.  (the 


Court  having  jurisdiction  only'to  the 
extent  of  5/.)  from  the  broker,  upon 
which  he  might  be  sued  in  the  superior 
courts  J  and  that  the  Judges  of  the 
Court  of  Requests  were  freemen  of  the 
corporation  interested  in  the  suit  j  this 
Court  will  grant  a  mandamus  to  the 
commissioners  to  proceed  therein  ;  for 
under  the  statute  of  Anne  their  cham- 
berlain is  a  trustee  for  the  corporation  ; 
and  a  bond  taken  by  them  in  their  own 
name  for  securing  the  40s.  duty  is  no 
merger  of  the  ordinary  remedy  given 
to  their  chamberlain  by  the  legislature: 
neither  is  the  right  of  the  chamberlain 
to  sue  in  the  Court  of  Requests,  which 
has  always  been  the  practice,  affected 
by  the  scintilla  of  interest  which  any  of 
the  commissioners  might  be  supposed 
to  have  as  corporators  in  the  duty  to 
be  recovered ;  though  it  did  not  ap- 
pear that  all  of  them  had  such  interest. 
The  King  v.  The  Commissioners  of  the 
London  Court  of  Requests.  H.  46  G.  3. 

292 
JURY, 
iSee  Sewers. 

LANDLORD  AND  TENANT, 

See  Lease. 

1.  The  lessor,  after  a  demise  of  certain 
premises  with  a  portion  of  an  adjoin- 
ing yard,  covenanted  that  the  lessee 
should  have  ''  the  use  of  the  pump  in 
theyard  jointly  with  himself,  ivhilst  the 
same  should  remain  there,  paying  half 
the  expences  of  the  repair."  The 
words  whilst,  &c.  reserve  to  the  lessor 
a  power  of  removing  the  pinnp  at  his 
pleasure ;  and  it  is  no  breach  of  the 
covenant  though  he  remove  it  without 
reasonable  cause,  and  in  order  to  in- 
jure the  lessee.  But  without  those 
words  it  would  have  been  a  breach  of 
covenant  to  have  removed  the  pump, 
Rhodes  r.  Ballard,  IL  46  G.  3.        1 1 G 

'2.  Where  assignees  of  a  bankrupt  adver- 
tised the  lease  of  certain  premises,  of 
which  the  bankrupt  was  lessee,  for  sale 
by  auction,(  without  stating  themselves 
to  be  the  owners  or  jjossessed  thereof,) 
and  no  bidder  offering,  they  never  took 
possession  in  fact  of  the  premises  j  held 

that 
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that  this  was  no  more  than  an  experi- 
ment to  ascertain  the  vahie,  whether 
the  lease  were  beneficial  or  not  to  the 
creditors,  and  did  not  amount  to  an  as- 
sent on  the  part  of  the  assignees  to  take 
the  term  ;  nor  support  an  averment  in 
a  declaration  in  covenant  against  them 
by  the  landlord^  that  all  the  estate, 
right,  title,  interest,  &c.  of  the  bank- 
rupt in  the  premises  came  to  the  defend- 
ant by  assignment  tiierenf.  Turner  v, 
Richardson  and  another.  Assignees  of 
Barber^  a  Bankrupt,  E.  46  G.  3.    335 

3.  But  in  an  action  for  use  and  occu))a- 
tiun  brought  against  the  assignee  of  a 
bankrupt  to  whom  a  house  was  let, 
proof  that  the  landlord  had  applied  to 
the  assignee  after  the  bankruptcy  to 
know  if  he  meant  to  take  the  bank- 
rupt's interest  in  the  house  ;  to  which 
the  assignee  answered,  that  if  he  did 
not  let  it  by  Ladydaij  -jie  would  give 
it  up  :  and  he  afterwards  accordingly 
paid  up  the  rent  to  that  day,  and  of- 
fered the  key,  Lord  Kent/on,  C.  J.  held 
him  liable.  Broome  v.  Jiobiiison,  at 
Westminster,  Dec.  1800.  339 

4.  In  ejectment  npon  a  clause  of  re-entry 
in  a  lease  on  non-payment  of  rent 
against  the  assignee  of  the  lease^  proof 
by  tlie  lessor  of  the  counter-part  of  the 
lease,  by  the  subscribing  witness,  is 
sufficient  proof  of  tiie  holding  u])on  the 
condition  of  re-entry  in  case  of  non- 
payment of  rent.  And  where  tlie  wit- 
ness who  proved  the  demand  of  the 
rent  had  a  power  of  attorney  from  the 
lessor  for  that  purpose,  whicli  he  noti- 
fied to  the  tenant,  and  had  icady  to 
jjroduce  ;  held  suilicient,  tliougii  he 
did  not  i)roduce  it  at  tlie  time  of  tlie 
demand  ;  tlic  tenant  not  (jucstioning 
his  auliiority.  lioioe  d.  West  v.  Darts, 
E.  4G  G,  3.  3G3 

."3.  The  Court  will  not,  after  a  trial,  stay 
tlieproceediiigsonpaynuMitof  llierent, 
<*^c.  :  the  Stat.  1  G.  2.  c.  'ZH.  only  Avar- 
ranting  sucli  ajjplicntion  before  trial. 
And  tliat  sta'aiti".  is  not  conlined  to 
cases  of  ejectment  i)rouglit  after  ii;\lf 
a  vcar's  rent  (\uq  uhcre  no  sufficient  dis- 
tress was  to  be  found  on  the  premises,  ih. 


LEASE. 

See  EviDEKcE,  No.  7-     Landlord 
AND  Tenant. 

One  in  consideration  of  61.  8s.  in  na- 
ture of  a  line,  and  of  a  yearly  rent  of 
5s.  Od.,  demised  certain  ground,  with 
the  buildings.  Sec,  for  21  years,  with 
a  proviso  for  distress  if  the  rent  were 
in  arrear  for  14  days.  And  the  lessor 
covenanted  at  the  end  of  18  years  of 
the  term,  or  befoi'e,  on  request  of  the 
lessee,  to  grant  a  new  leaseof  the  pre- 
mises "  for  the  like  fine,  for  the  like 
term  of  21  years,  at  the  like  yearly 
rent,  with  ax.i.  covenants,  grants,  and 
articles  as  in  that  indenture  were  con- 
tained :"'  held  that  this  covenant  was 
satisfied  by  the  tender  of  a  new  lease 
for  21  years  containing  all  the  former 
covenants  except  the  covenant  for  fu- 
ture renewal.  And  held  that  an  aver- 
ment, tiiat  the  covenant  for  renewal 
in  the  indenture  declared  on  corre- 
sponded witli  various  other  leases,  be- 
fore then  successively  made  by  the 
owners  of  the  inheritance,  for  the  time 
being,  could  not  be  taken  in  aid  to 
construe  the  meaning  of  the  inden- 
ture :  for  supposing  such  evidence 
were  admissible  in  any  case  where  the 
renewals  had  been  luiiformly  the  same, 
yet  non  constat  from  this  averment 
that  all  the  former  leases  contained 
the  same  covenant  for  renewal.  Ig- 
giilden  V.  Maij,  II.  40  G.  3.  237 

LIBEL. 
Sfc  Esr^Kscr.,  No.  1. 
It  is  lil)(>I!ous  to  ])ul)lish  a  highly  co- 
loured account  of  judicial  j)roceediiigs, 
mixed  witii  the  ])arty's  own  observa- 
tions and  conclusions  ui)on  wliat 
passed  in  court ;  whicii  contained  an 
insinuation  that  the  plaintiif  had  com- 
mitted ])erjurij :  and  it  is  no  jusfili- 
cation  to  sucii  insinuation  of  perjury 
against  the  plaintiif  (who  had  sworn 
to  an  j'.ssault  by  jI.  B.  on  hiiu,)  that 
it  did  aj>p(ar  (wliich  was  the  sug- 
gestion in  thehbel)  from  thetcsiuiiouy 
of  every  person  i)i  the  room,  8cc.  exccjit 
tlie  jddintiff,  that  no  violence  had  been 
used   by  .1.  B.  )kc.  ;  for  non  constat, 

thereby 
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thereby  that  what  the  pluiiitifF  swore 
was  false.  Neither  is  it  suilicient  in  u 
justification  to  such  a  libel,  where  the 
extraneous  matter  was  so  minfi^lcd 
with  the  judicial  account  as  to  make 
it  uncertain  whether  it  could  l)e  sejja- 
rated,  to  justify  the  publication  l)y 
general  reference  to  such  parts  of  the 
supposed  libel  us  purport  to  conluin  on 
account  of  the  trial,  &.C.  and  that  tlie 
said  parts  contain  a  just  and  faithful 
account  of  the  trial,  &c.  Siili's  v. 
Nokes,   T.  4G  G.  3.  493 

LICENCE  TO  OFFICIATE, 
See  Maxdamls,  Xo.  3.  6". 

Lir.x. 

1.  AA'hcre  a  broker  pledges  the  goods  of 
his  princij)al  as  his  own,  tlio  j)awnt"j 
who  claims  by  such  tortious  act  of  tlie 
,  broker  cannot  claim  to  retain  agaill.^t 
tlic  jn-incipal  in  trover  for  the  amount 
of  the  lien  which  the  bmker  had  on 
the  goods  for  his  general  balance  at 
tlie  time  of  such  ))le(lgo.  It  may  be 
otiierwise,  where  one  wiio  has  a  lien 
delivers  the  goods  to  a  third  person 
as  a  security,  with  notice  of  his  lien, 
and  nppoints  him  to  continue  his  pos- 
session, as  his  servant,  for  the  pre- 
servation of  his  lien.  M'CuDibie  v. 
Davies,  M.  4G  Ct.  3.  5 

1.  ^\''here  no  lien  exists  at  conunon  law, 
it  can  onl\'  arise  by  contract  with  the 
particular  party,  either  express  or  im- 
jdicd  :  it  may  be  implied  either  from 
];revious  dealings  between  tlie  same 
})arties  uj)on  the  footing  of  such  a  lien, 
or  even  from  a  a'>;)f'>'e  (;f  tlie  trade  so 
general  as  tliat  tht- jury  nuist  rea-on- 
al)lv  presume  tiiat  the  ])artles  knew  of 
and  adopted  it  in  their  dealing.  liut 
Avhere,  as  in  tlie  c.ise  of  a  common  car- 
riiT  claiming  a  lien  for  liis  general  ba- 
kuuc,  sucli  a  lien  is  against  tlie  policy 
of  the  common  law  and  the  custom  of 
the  realm,  wliich  only  gives  him  a  lien 
i'or  t'lie  carriage  ])i-iee  of  tlie  jiarticular 
good-,  there  ougl.t  to  be  very  strong 
e\  idL'uce  of  a  general  usage  of  sutli  a 
lien,  to  induce  a  jury  to  inter  the 
knowledge  and  adoption  of  it  by  llie 
purticRliir  parties   in  thcii'  contract ; 
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and  the  jury  having  negatived  such  a 
general  usage,  though  proved  to  have 
been  frccpiently  exercised  by  the  de- 
fendants and  various  other  conmioii 
carriers  throughout  the  North  fur  10 
or  1^2  years  before,  and  in  one  instance 
so  far  back  as  ISO  years,  and  not  op- 
posed by  other  evidence,  the  Court  re- 
fused to  grant  a  new  trial.  RusI forth 
and  others,  Jssi<^iiees  of  Rushforth,  v. 
Iladfttld  and  others,  H.  4G  G.  3.    224 

LIMITATION   OF   TIME  for    ascer- 
taining a  Right, 

See  Weiu,    or  Acnox   ox   the  Case, 
No.  1. 

LONDON— Co!;r^  of  Rerjuests. 

It  seems  that  asio(7i-iro/ier  is  liable  to  pay 
to  the  Chamberlain  of  London,  for  the 
benefit  of  tlie  corporation,  the  annual 
duty  of  40s.  directed  by  stat.  (>  Ann. 
V.  IG.  A'.  4.  to  be  received  by  the  Cham- 
l.'crlain  from  every  broker.  Bui  at  all 
e\  eats  if  the  Chamberlain  sue  /or  such 
duty  in  the  London  Court  of  Requests, 
and  that  Court  decline  taking  cogni- 
zance of  the  suit,  on  the  ground  that 
the  corporation,  for  whose  benefit  the 
duty  was  to  be  received,  had  taken  a 
bond  in  the  penal  sum  of  10/.  (the 
Court  having  jurisdiction  only  to  the 
extent  of  T)/.)  from  the  ijroker,  upon  "  ^ 
which  he  might  be  sued  in  the  supe- 
rior courts,  and  that  the  judges  of  the 
Court  of  Requests  u  ere  freemen  of  the 
corporation  interested  in  the  suit ;  this 
Court  will  grant  a  mandamus  to  the 
commissioners  to  proceed  therein  ;  for 
under  thestat.of  y-y/?//C',theirCiiamber- 
lain  is  a  trustee  for  the  cori)oration, 
and  aliond  taken  by  them  in  their  own 
name  for  securing  the  40.v.  duty  is  no 
merger  of  the  oidinarv  remedy,  given 
to  their  Cliamlierlain  by  the  legislature. 
Neither  is  the  right  of  t!ie  Chamberlain 
to  .-ue  in  the  Court  of  Recpiests,  which 
has  alwa\s  bt-en  the  practice,  affected 
by  the  scintilla  of  interest  whicli  any  of 
the  comniis.-.ioners  might  besujiposed 
to  have  as  corporators  in  the  duty  to 
be  reco-.  ercd;  thougii  it  did  not  ap- 
pear tliat  all  of  them  liad  sucli  interest. 
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The  King  v.  The  Commissioners  of  the 
Court  of  Requests  in  the  City  of  London, 
H.  46  G.  3.  292 

LONDON — Court  of  Conscience. 

1.  Attornies,  plaintiffs^  are  not  within 
the  London  court  of  conscience  act 
39  and  40  G.  3.  c.  104.  compellable 
to  sue  there  for  a  debt  under  bl.  at 
the  peril  of  costs.  Board  v.  Parker, 
M.  46  G.  3.  47 

2.  Neither  are  they,  though  the  defend- 
ant were  also  an  attorney.  Hodding 
V.  fVarrand,  M.  46  G.  3.  50 

INIALT   ACT. 
See  Conviction,  No.  1,  2. 

MANDAMUS. 

See  Insolvent  Debtors,  No.  2. 

1.  A  mandamus  to  commissioners  of 
bankrupt,  to  certify  the  bankrupt's 
conformity  to  the  Lord  Chancellor, 
refused.  In  the  matter  of  John  King, 
M.  46  G.  3.  92 

2.  It  seems  that  a  stock-broker  is  liable 
to  pay  to  the  Chamberlain  of  London, 
for  the  benefit  of  the  corporation,  the 
annual  duty  of  40s.  directed  by  stat. 
6  Jnn.  c.  16.  s.  4.  to  be  received  by 
the  Chamberlain  from  every  broker. 
But  at  all  events,  if  the  Chamberlain 
sue  for  such  duty  in  the  London  Court 
of  Requests,  and  that  Court  decline 
taking  cognizance  of  the  suit,  on  the 
ground  that  the  corporation,  for  whose 
benefit  the  duty  was  to  be  received,  had 
taken  a  bond  in  the  penal  sum  of  10/. 
(the  Court  having  jurisdiction  only  to 
the  extent  of  5/.)  from  the  broker, 
upon  which  he  might  be  sued  in  the 
superior  courts  ;  and  that  the  Judges 
of  the  Court  of  Reciuests  were  freemen 
of  the  corporation  interested  in  the 
suit ;  this  Court  will  grant  a  manda- 
mus to  the  commissioners  to  proceed 
therein  ;  for  under  the  statute  o^  Anne, 
their  Chamberlain  is  a  trustee  for  the 
corporation ;  and  a  bond  taken  by 
them  in  their  own  name  for  securing  the 
40s.  duty  is  no  merger  of  the  ordinary 


remedy  given  to  their  Chamberlain 
by  the  legislature.  Neither  is  the  right 
of  the  Chamberlain  to  sue  in  the  Court 
of  Requests,  which  has  always  been 
the  practice,  affected  by  the  scintilla  of 
interest  which  any  of  the  commission- 
ers might  be  supposed  to  have  as  cor- 
porators in  the  duty  to  be  recovered  j 
though  it  did  not  appear  that  all  of 
them  had  such  interest.  The  King  v. 
The  Commissioners  of  the  London  Court 
of  Requests,  II.  46  G.  3.  292 

3.  In  a  writ  of  mandamus  such  facts 
should  be  alleged  as  are  necessary  to 
shew  that  the  party  applying  for  it  is 
entitled  to  the  relief  prayed.  There- 
fore where  a  mandamus  to  the  ordi- 
nary to  license  a  curate  or  chaplain 
only  stated  that  he  had  been  duly  no- 
minated and  appointed  by  the  inhabit- 
ants of  a  township  to  be  curate  or 
chaplain  of  the  church  of  P. ;  without 
stating  either  the  consent  of  the  rector, 
or  any  endowment  or  custom  for  the 
inhabitants  to  make  such  nomination 
and  appointment,  the  Court  quashed 
the  writ.  The  King  v.  The  Bishop  of 
Oxford,  E.  46  G.  3.  345 

4.  Where  a  corporator,  who  was  entitled 
to  divide  a  certain  share  of  the  profits 
of  a  fishery,  which  the  corporators 
worked  and  enjoyed  in  partnership, 
was  suspended  from  the  perception  of 
his  profits  until  he  paid  a  certain  fine 
imposed  by  a  by-law,  with  the  breach 
of  whicli  he  was  charged  ;  the  Court 
refused  a  mandamus  to  restore  him  to 
his  office;  he  being  still  an  officer, 
and  having  a  remedy  by  an  action  for 
the  tort  against  any  who  disturbed  him 
in  the  lawful  perception  of  his  profits, 
(if  the  by-law  were  illegal,  or  he  were 
not  guilty  of  a  breach  of  it,  or  had 
been  unlawfully  suspended  :)  or,  con- 
sidering the  corporators  as  partners 
in  the  fishery,  he  having  a  remedy  in 
equity  for  his  share  of  the  partnership 
funds  unjustly  withholden  from  him. 
The  King  v.  The  Company  of  Free 
fishers  and  Dredgers  of  Whitstable, 
Kent,  E.  46  G.  3.  353 

5.  jNIandamus  to  the  Commissary  of  the 
Bishop  of  Win  Chester,  he.  to  swear  and 
admit  ooe  into  the  office  of  church- 
warden 


MANDAMUS. 


MIlRGfiH. 


esr 


Warden  by  the  inhabitants,  &c,  vide 
Election. 
6.  A  chapel  in  the  township  of  P.  was  en- 
doAved  in  142S,  by  a  deed  executed  by 
the  then  impropriator  of  the  rectory, 
the  then  vicar,  and  the  inhabitants  of- 
the  township,  and  confirmed  by  the 
diocesan,  whereby  in  consideration  of 
a  yearly  payment  to  the  vicar,  it  was 
provided  that  the  curate  of  the  chapel 
should  receive  all  the  tithes  due  to  the 
vicar  from  the  said  inhabitants,  and 
should  be  appointed  by  tliem  :  under 
which  deed  they  continued  to  exercise 
the  power  of  appointment  and  presen- 
tation. In  1797  ^"  ^ct  passed  for  in- 
closing open  lands  in  the  township,  in 
which  it  is  stated  as  a  matter  of  doubt, 
whether  the  curate  were  entitled  to 
the  small  tithes  or  to  a  modus  in  lieu 
of  tithes,  the  decision  of  which  is  left 
untouched  by  the  act.  In  1801,  upon 
a  vacancy,  tlie  inhabitants  appoint  and 
present  a  curate,  upon  an  agreement 
signed  by  him  and  the  principal  inha- 
bitants, wherein  they  state  that  he  is 
appointed  to  tlie  curacy,  &c.  and  to  the 
money  payment  of  401.  8s.  2d.  annually 
payable  out  of  the  lands  and  heredita- 
ments in  P.  in  right  of  the  said  curacy, 
together  with  surplice  fees  and  all 
oilier  profits,  privileges,  and  appurte- 
nances to  the  same  belonging  and  of 
right  payable:  that  the  inhabitants 
considering  that  sum  not  sufficient  for 
the  proper  support  of  the  curate,  had 
voluntarily  agreed  with  him  to  pay  a 
furtlier  annual  sum  of  9,91.  lis.  lOd. 
with  a  proviso  that  it  "  shall  not  in 
any  respect  alter  the  money  payment 
of  40/.  8a'.  9,d.  wliereivith  the  said  lands 
are  a)id  have  been  time  immemorial 
charged  in  right  of  the  said  church.'^ 
Held  that  this  agreement,  entered  into 
for  the  purpose  of  restraining  the  then 
curate  from  asserting  liis  claim  to  the 
small  titlies  by  due  course  of  law,  and 
furnishing  evidence  against  his  suc- 
cessors Avas  siinoniacal,  and  the  pre- 
sentation made  thereon  void.  And  tlie 
right  of  jiresentation  having  there- 
upon devolved  upon  the  crown  by  stat. 
31  Eliz.  c.  6.  s.  5.,  whose  j)resentee 
had  been  licensed  by  the  ordinary,  a 


mandamus  to  the  ordinary  to  license 
another  curate  subsequently  appointed 
and  presented  by  the  inhabitants,  who 
had  given  notice  of  having  withdrawn 
their  former  nomination  and  present- 
ment, and  cancelled  the  agreement, 
was  denied  j  and  the  nde  was  dis- 
charged with  costs.  The  King  v. 
The  Bishop  of  Oxford,    T.  46  G.  3. 
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MERGER. 

It  seems  that  a  stock-broker  is  liable  to 
pay  to  the  Chamberlain  of  London,  for 
the  benefit  of  the  corporation,  the 
annual  duty  of  40*.  directed  by  stat. 
6  Ann.  c.  16.  s.  4.  to  be  received  by  the 
Chamberlain  from  every  broker.  But 
at  all  events,  if  the  Chamberlain  sue 
for  such  duty  in  the  London  Court  of 
Requests,  and  that  Court  decline 
taking  cognizance  of  the  suit,  on  the 
ground  that  the  corporation,  for  whose 
benefit  the  duty  was  to  be  received, 
had  taken  a  bond  in  the  penal  sum  of 
10/.  (the  Court  having  jurisdiction 
only  to  the  extent  of  5/.)  from  the 
broker,  upon  which  he  might  be  sued 
in  the  superior  courts  :  and  that  the 
Judges  of  the  Court  of  Requests  v/ere 
freemen  of  the  corporation  interested 
in  the  suit ;  this  Court  will  grant  a 
mandamus  to  the  commissioners  to 
proceed  therein  :  for  under  the  statute 
of  Anne,  their  Chamberlain  is  a  trustee 
for  the  corporation  ;  and  a  bond  taken 
of  them  in  their  own  name  for  secur- 
ing the  405.  duty  is  no  merger  of  the 
ordinary  remedy  given  to  their  Cham- 
berlain by  the  legislature.  Neither  is 
the  right  of  the  Chamberlain  to  sue 
in  the  Court  of  Requests^  which  has 
always  been  the  practice,  affected  by 
the  scintilla  of  interest  whicli  any  of 
the  commissioners  might  be  supposed 
to  have  as  corporators  in  the  duty  to 
be  recovered,  thougli  it  did  not  appear 
that  all  of  them  had  such  interest.  The 
King  V.  The  Commissioners  of  the  Lon- 
don Court  of  Requests,  H.  46"  G.  3.  292 

MISNOISIER— Parish, 
See  Poor  Remov.\l,  No.  2. 

NAVIGA^ 
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OFFICB. 


OVEU. 


NAVIGATION-LAWS, 

5ee  CoLONiAi-  PRonirR,  or  Inslrancr^ 
No.  5, 

NOTICE  TO  QUIT, 
.See  Ejectment,  No.  5. 

NUISANCE, 
See  Wkir. 

occrpANiv 

There  can  be  no  general  occupancy  of 
a  copylioltl,  because  the  freehold  is 
alvvayd  in  the  lord  j  and  the  statutes 
<l[iCar.  2.  c.  3.  ».  VZ,  and  14  G.  2. 
c:  20.  s.  v.,  appropriatini;  estates  pur 
autre  vie  where  there  is  no  special  oc- 
cui)ant,  do  not  extend  to  copyholds. 
And  one  who  was  admitted  tenant  upon 
a  claim  as  administrator  de  i)onis  mm 
to  the  grantee  ()f  a  copyhold  pur  autre 
vie,  haviiiij  no  title  in  such  cliaracter, 
cannot  recover  in  ejectment  hy  virtue 
of  such  admission  as  u|>on  a  new  and 
substanti\c  grant  <jf  the  lord.  Zouch 
dtm.  lone  v,  I'otw,  II.  iG  U.  3.    ISO" 

OFFICE, 
See  Skttlejie.nt — by  OJpie. 

Where  a  corporator,  who  was  entitled  to 
divide  a  certain  share  of  the  i)ro{its  of 
a  fishery,  which  the  corporators  work- 
ed and  enjoyed  in  partnership,  was 
siapeiuletl  from  the  j)erceplion  of  his 
profits  until  he  paid  a  certain  fine 
imposed  by  a  by-law,  with  tlie  breach 
of  which  he  was  charged  ;  tht-  ( ourt 
refused  a  njandamus  to  restore  hiin  Id 
Itis  (>Jii(f-  ;  he  beinir  still  an  oliitcr, 
and  fiaviiig  a  remedy  bv  an  action  for 
tlif  tort  against  any  who  di^tu^i>t•d 
iiim  ill  tlu'  lawful  pcricplion  of  his 
protUs,  (if  the  bv-law  were  illegal  or 
he  wi-re  not  guilty  of  a  breach  of  it, 
or  had  been  unlawfully  suspended  ;) 
or,  (()ii>ideiing  the  (()r{)orat;>is  us 
]>  iitmrs  in  the  lisherv,  he  having  a 
remedy  in  ecpiily  for  his  share  of  the 
partner'i)ip  funds  lluiu•^tly  witli- 
hoUlcii  tV(jm  him.  Tin-  Kriw  v.  'I'lte 
I'  niiji'uiij  of  I'm-  Ftilitrs  (lull  Difdittrs 
(fff'hititable^  Kui',  L.  40".  0.3.    Jj3 


OFFICER. 

One  w  ho  was  appointed  collector  of  the 
Property-tax  by  the  proper  constituted 
authoriticK,  and  who  considered  him- 
self and  was  considered  by  the  eom- 
niissioncrs  to  be  such  collector,  but 
whose  np|K>intment  turned  out  to 
have  been  informally  made,  cannot 
be  indicted  at  common  law  for  the 
receipt  of  duties  by  colour  and  prslence 
of  being  culleclor  of  such  duties  ; 
though  the  money  were  fraudulently 
collected  and  misapplied  by  him ; 
because  he  was  i«yif/c/ appointed  col- 
lector, and  in  that  character  received 
the  money.  And  quiere  whether  the 
Stat.  43  O.  3.  r.  99.  ».  19.  having  en- 
acted that  no  collector,  &c.  emjiloyed 
in  the  execution  of  that  act  shall  be 
liable  by  reason  of  such  execution  to 
any  pemdly  other  than  such  as  by 
that  smd  another  act  may  he  inflicted, 
does  not  take  away  the  common  law 
remedy  by  indictment  for  oflences 
against  the  act.  I'ltf  King  v.  Dub.ion 
and  AnolhtvJl.AGii.'i.  lilS 

ORDER  OF  REMO\AL, 
See  Pook-Ue.moval. 

OITLAWRY, 
Sec  PiiEAUiNG,  No.  1. 

0\  ERSEERS  OF  THE  P(JOR. 

.SVt'  Pooh,   OveTsceri  «/'. 


f>VER. 

.^s  by  the  pra(ti(e  of  tlieComt  thev  will 
not  grant  oyer  of  an  ori;,'^iual  writ, 
and  yet  a  plea  in  abatement  for  want 
ot  an  addition  to  the  defendant  in  sucit 
writ  i")  bad  without  oyer  ;  the  ellWt 
i>  to  prevent  su(  h  a  plea  from  being 
])lea(led  ;  ;ui(l  therefore  if  jileaded  the 
(ourt  will  (jua.^li  it.   Dtshons  v.  Html, 

i:.  Hi  (i.  .i.  jhj 

IWRlSU—Smne. 

><c  Pook-Rl.muvai.^   No.  2. 

PARISH 


PAYMENT  OF  DEBT. 


PLANTATIONS. 
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PARISH  OFFICE. 

A  certificate  granted  by  the  Judge  at  the 
assizes,  upon  the  apprehension  and 
conviction  of  a  burglar,  exempting  the 
prosecutor  and  his  assignee  from  "all 
and  all  manner  of  parish  and  ward 
offices,"  exempts  the  party  from  serv- 
ing the  office  of  petti/  constable  for  a 
township  within,  but  not  co-extensive 
with,  the  parish  where  the  felony  was 
committed,  and  for  which  the  certifi- 
cate was  granted ;  to  which  office 
he  was  appointed  at  the  court-leet  of 
the  manor  co-extensive  with  such 
township.  Moseley,  Bart,  v.  Stone- 
house,  H.  AG  G.  3.  174 

PARISH -OFFICERS. 

See  PooK — Overseers  of. 

PARTNERS. 

A.,  B.,  and  C,  trading  under  the  firm  of 

A.  and  li.,  in  the  cotton  business  ;  C. 
not  being  known  to  the  world  as  a 
partner ;  and  A.  and  B.  traded  as  part- 
ners alone  under  the  same  firm  in  tlie 
business  oi  grocers ;  in  which  latter 
business  they  became  indebted  to  D. 
and  gave  him  their  acceptance ;  which 
not  being  able  to  take  up  when  due, 
they,  in  order  to  provide  for  it,  in- 
dorsed in  tlie  coninion  firm  of  y\.  and 

B.  a  bill  of  exchange  to  D.  which  they 
had  received  in  the  rof/o«  business  in 
which  C.  was  interested  ;  but  such  in- 
dorsement was  luiknown  to  C.  of 
whom  D.  the  indorsee  had  no  know- 
ledge at  the  time.  Held  that  such  in- 
dorsement in  the  firm  common  to  both 
jiartnerslilps  of  a  bill  received  by  A. 
and  B.  in  flte  cotton  business  bound  C. 
their  secret  partner  in  that  business, 
and  that  consequently  C.  was  liable 
to  be  sued  by  D.  on  such  indorsement; 
tlie  latter  not  knowing  of  the  misap- 
plication of  the  })artnership  fimd  at 
the  time.  Swan  and  otiters  v.  Steel f. 
Clerk  and  IVood,  11.  -iG  G.  3.        210 

pay:mext  of  DEirr. 

Payment  of  the  ^lebt,  without  knowledge 
of  an  action  tlieu  conunenccd  or  cobts 
Vol.  mi. 


incurred,  is  no  defence  at  the  trial. 
Toms  v.  Powell,  T.  36  G.  3.  53G 

PENAL  ACTION. 

Assuming  it  to  be  necessary  in  an  action 
for  a  penalty  by  a  common  informer 
that  the  Court  should  refer  to  the  sta- 
tute giving  the  remedy,  as  well  as  to 
that  creating  the  offence  and  giving  the 
penalty  ;  yet  a  count  for  a  penalty  on 
the  Stat.  5  Ann.  c.  14,  stating  that  the 
defendant  kept  a  snare  to  kill  game 
against  the  form  of  the  statute  iti  such 
case  made,  &c.  by  reason  whereof,  and 
by  force  of  the  statute  in  such  case 
made,  &c.,  is  sufficient ;  for  the  first 
statute  mentioned  refers  to  the  5  Ann. 
c.  14.  creating  the  oifence  and  giving 
the  penalty ;  and  the  statute  lastly 
mentioned  refers  to  the  2  Geo.  3.  c.  19. 
whereby  the  ichole  penalty  is  given  to 
the  common  informer,  the  half  only  of 
which  had  been  given  to  him  by  an  in- 
tervening statute.  The  Earl  of  Clan- 
ricarde  v.  Stokes,   T.  46  G.  3.         516 

PENALTY. 

Quaere,  Whether  the  stat.  43  G.  3.  c.  99. 
s.  1 9.  having  enacted  that  no  collector, 
&c.  employed  in  the  execution  of  that 
act  shall  be  liable  by  reason  of  such  ex- 
ecution to  any  penalty  other  than  such 
as  by  that  and  another  act  may  be  in- 
flicted, does  not  take  away  the  common 
law  remedy  by  indictment  for  offences 
against  the  acts.  The  King  v.  Dobson, 
H.  AG  G. 3.  218 

PLANTATIONS. 

Colonial  produce  cannot  legally  be  ship- 
ped from  the  Briiish  West  Indies  for 
Gibi  altar,  and  therefore  the  same  can- 
not be  insured  on  such  a  voyage.  And 
it  matters  not  that  part  of  the  cargo 
was  shipped  at  one  Jf'cst  India  island, 
with  liberty  to  exchange  it  at  an- 
other (which  would  have  been  legal,) 
if  in  fact  it  were  not  exchanged,  and 
its  idtimate  destination  was  Gibraltar. 
And  the  ship  and  cargo  being  lost  olf 
<jiira//(o-,  though  tl'.e  assured  could  not 
recover,  yet  the  premium  having  been 
paid  upon  an  illegal  insurance  could  not 


iAX 


be 
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PLEADING. 


be  recovered  back,    Luhhock  v.  Votts, 
T.  4G  G.  3.  449 


PLEADING. 

1.  An  allegation  that  a  co-defendant  was 
"  by  due  course  of  law  outlawed  at  the 
suit  of  the  plaintiff  in  this  plea  and 
suit "  is  sufficient  without  a  prout 
patet  per  recordum.  Carmlc.hael  v. 
Johnson,  M.  46'  G.  3.  50 

3.  It  is  a  good  plea  to  an  action  on  a 
promissory  note  and  for  money  lent, 
that  the  plaintitF  is  an  uncertificated 
bankrui^t,  and  that  h.is  assignees  re- 
quired the  defendant  to  pay  to  them 
the  money  claimed  by  the  plaintiff : 
and  it  is  no  good  replication  that  the 
causes  of  action  accrued  after  the 
plaintiBF  became  bankrupt,  and  that 
the  defendant  treated  with  the  plain- 
tiff as  a  person  capable  of  receiving 
credit  in  those  behalves ;  and  that 
the  commissioners  had  made  no  new 
jissignment  of  the  said  notes  and  mo- 
ney ;  for  the  general  assigimient  of 
the  commissioners  passes  to  the  assig- 
nees of  the  bankrupt  all  his  aftcr-ac- 
(juired  as  ^vell  us  present  personal  pro- 
jjerty  and  debts.  Kitchen  v.  Burisch, 
M.  4G  G.  3.  53 

3.  To  debt  on  a  bail-bond,  it  is  no  good 
plea  that  the  action  was  brought  by 
the  sheriff  for  the  benefit  of  and  as 
trustee  for  the  sheriff's  oflicer,  v.ho  ar- 
rested the  defendant,  and  to  v.hom  the 
defendant  pa'd  the  debt  and  costs,  &c. 
after  the  return-day,  but  before  the  she- 
r'ljf'  ucis  ruled  to  return  the  writ,  and 
who  accepted  the  money  so  i)aid  by  tlie 
defendant,  in  full  salisi'dcfion  and  dis- 
chfir^c  of  ttic  hnil-bond  diid  fees,  &c.  ; 
andtliatif  anydamngewere  afterwards 
incurred  for  default  of  ik»f'enflant'.-;  ap- 
j)earanee  according  to  the  condition  of 
the  bond,  it  was  oerasioiicd  bv  the  de- 
fault of  such  slicriff 's  oflicer  in  not  pay- 
ingover  tiie  (!el)t  and  costs  to  the  plain- 
tiffin  the  original  action,  which  would 
have  been  acce])ted  by  such  plaintiff, 
Ike.  :  for  it  does  not  thereby  appear 
that  the  sheriff's  oflicer  had  either  a 
Ipgal  or  an  equitable  interest  (even  sup- 
posinij  the  latter  would  have  sufliced 


in  the  bond  at  the  time  of  the  supposed 
satisfaction  received  by  such  oflicer  j 
and  supposing  that  accord  and  satis- 
faction coid^l  be  pleaded  to  such  a  bond, 
not  for  moneij,  but  for  a  collnleral  act ; 
and  supposing  that  it  could  be  so  plead- 
ed after  the  day  stipulated  for  per- 
formance of  the  act.  Scholei/  and 
Domville  v.  Mearns,  H.  46  G.  3.     148 

4.  An  averment  in  covenant  that  the 
covenant  for  renewal  in  the  indenture 

,  declared  on  corresponded  with  various 
other  leases,  before  then  successively 
made  by  the  owners  of  the  inheritance 
for  the  time  being,  cannot  be  taken  in 
aid  to  construe  the  meaning  of  the  in- 
denture; for  supposing  such  evidence 
were  admissible  in  any  case  where  the 
renewals  had  been  uniformly  the  same 
yet  non  constat  from  this  averment 
that  all  the  former  leases  contained  the 
same  covenant  for  renewal.  Igguldcn 
v.  May,  H.  46  G.  3.  23? 

5.  As  by  the  practice  of  the  Court  they 
will  not  grant  oyer  of  an  original  writ, 
and  yet  a  plea  in  abatement  for  want 
of  an  addition  to  the  defendant  in  sucli 
writ  is  bad  without  oyer;  the  effect 
is  to  prevent  such  a  plea  fVom  being 
pleaded  ;  and  therefore  if  pleaded  the 
Court  will  quash  it.  Deshons  v.  Head, 
E.  46  G.  3.  3S3 

6.  It  is  not  sufficient  in  justifying  a  libel 
(containing  a  higldy  coloured  account 
of  judicial  jjrocGodings,  mixed  witli  li- 
bellous insinuations  and  observations 
of  the  party  himself)  where  the  extra- 
neous nuitter  was  so  mingled  with  the 
judicial  account  as  to  make  it  uncer- 
tain whether  it  could  be  se])arated,  to 
justify  the  publication  by  general  re- 
ference to  such  parts  of  the  supposed 
libel  as  purport  to  vimtain  an  account 
of  the  trial,  iS:c.,  and  tliat  the  said 
parts  contain  a  just  and  faitlifid  ac- 
count of  the  trial,  kc.  Stilts  v.  Nokes, 
T.  46  (i.  3.  4f>3 

7.  Assuming  it  to  be  necessary  in  an  ac- 
tion for  a  penalty  by  a  common  infor- 
mer that  tlic  count  should  refer  to  the 
statute  ulriii'T  the  remedy,  as  well  as  to 
that  creadii^-  the  njfciice  and  givin<^  the. 
pmaliy  ;  yet  a  count  for  a  penalty  on 
tlic  Stat.  5  Ann,  c.  14.  stating  tliat  tin; 

defendant 
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defendant  kept  a  snare  to  kill  game, 
against  the  form  of  the  statute  in  sucli 
case  made,  Ike.  by  reason  whereof,  and 
by  force  of  the  stalute'm  such  case  made, 
&c.  an  action  hath  accrued,  &c.  is  suf- 
ficient. For  tlie  first  statute  mentioned 
refers  to  5  Ann.  c.  14.  creating  the 
offence  and  giving  the  penalty ;  and 
the  statute  lastly  mentioned  refers  to 
the  2  Geo.  3.  c.  19.  whereby  the  whole 
penalty  is  given  to  the  common  in- 
former, the  half  only  of  which  had 
been  given  to  him  by  an  intervening 
statute.  The  Earl  of  Clanricarde  v. 
Stokes,  T.  4(>  G.  3.  51G 


PLEDGE. 

Where  a  broker  pledges  the  goods  of 
his  principal  as  his  own,  the  pawnee 
who  claims  by  such  tortious  act  of  the 
broker  cannot  claim  to  retain  against 
the  princijjal  in  trover  for  the  amount 
of  the  lien  which  the  broker  had  on 
the  goods  for  his  general  balance  at 
tlie  time  of  such  pledge.  It  may  be 
otherwise,  where  one  who  has  a  lien 
delivers  the  goods  to  a  third  person 
as  a  security,  with  notice  of  his  lien, 
and  appoints  him  to  continue  his  pos- 
session as  his  servant,  for  tlie  preser- 
vation of  his  lien.  M'Combiey.Davies, 
iM  40"  G.  3.  5 


PLENE  ADMINISTRAVIT, 

y\ii  executor  administering,  having  once 
received  money,  assets  of  his  testator, 
cannot  discharge  himself  under  tlic 
pica  of  pi  cue  administravit  to  an  action 
by  a  bond  creditor  of  his  testator,  by 
sliewing  that  he  i)aid  the  money  over 
to  his  co-executor,  even  for  tlie  pur- 
j)ose  of  satisfying  the  bond  creditor, 
who  had  applied  for  payment  to  such 
co-executor,  if  the  co-executor  after- 
wards misapplied  the  money  by  re- 
taining it  to  satisfy  his  own  simple 
contract  debt.  Cross  d  Uxor,  Adud- 
nislratrix of  Rt'.dcr ,\ .  Smltli  and  Munt, 
Lxccutors  of  Grierson,  H.  40'  G.  3.    2-10" 


POOR,  OVERSEERS  OF. 

1.  Though  a  parish  had  at  no  time  an- 
tecedent to  the  years  1773-5  had  the 
benefit  of  the  stat.  43  Eliz.  c.  2.  but 
had  always  had  fve  overseers  of  the 
poor  appointed  separately,  two  for  one 
district,  two  for  another,  and  one  for 
the  third;  yet  twoof  the  districts  having 
agreed  in  1773  to  act  together,  to 
which  the  third  acceded  in  1775,  and 
there  having  been  but  four  overseers 
since  that  period,  who  had  been  ap- 
pointed for  the  whole  parish ;  the 
Court  held  that  such  agreement  at  the 
time,  acted  upon  for  30  years  past, 
was  proper  evidence  for  the  jury  to 
decide  that  the  parish  could  in  fact 
enjoy  the  benefit  of  the  stat,  43  Eliz. 
and  consequently  that  a  distress  le- 
vied for  a  poor  rate  made  by  the  over- 
seers conjointly  appointed  for  the 
whole  parish  was  legal.  Lane  v. 
Cobham,  M.  4G  G.  3.  1 

2,  Whether  or  not  a  parish  can  have  the 
benefit  of  the  stat,  43  Eliz.  c.  2, ;  by 
maintaining  its  poor  with  not  more 
than  four  overseers,  is  a  fact  which  the 
Sessions  ought  to  find  and  should  not 
leave  to  be  presumed  by  the  Court  from 
other  conflicting  evidence  stated  in  a 
case  reserved  ;  such  as  that  the  parish 
had  the  benefit  of  the  statute  down  to 
1739,  and  from  thence  to  1753  it  was 
uncertain  how  the  poor  were  main- 
tained there,  and  that  from  the  latter 
period  the  poor  had  been  maintained 
separately  in  six  townships  ;  but  that 
the  population  was  decreased.  Jiex  v. 
IVatson,  II.  46  G.  3.  214 

POOR-RATE, 

See  PooK,  Overseers  of, 

POOR-REMOVAL, 

See  Appeal. 

1.  An  order  of  removal  of  J.  S.  and  B. 
his  wife,  made  upon  the  examination  of 
the  icife,  adjudging  that  they  lately 
came  into  the  parish  of  K.  and  are  likely 
to  become  chari^eable  to  it_,  and  u-ere 
'i  M  3  last 
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last  legally  settled  in  M.,  is  good  upon 
the  face  of  it,  and  conclusive  upon  the 
parish  of  M.  as  to  the  marriage  and  set- 
tlement of  the  husband  and  wife  ;  so 
that  upon  a  subsequent  removal  of  the 
wife,  describing  her  as  B.  M.,  single 
woman,  from  M.  to  B.,  S.  cannot  shew 
in  evidence  that  the  marriage  was  null  ' 
and  void.  The  King  v.  The  Inhabitants 
of  Binegar,  E.  46  G,  3.  377 

2.  An  order  of  removal,  directed  to  "  the 
parish  of  Poole,  or  ioicn  and  county  of 
Poole,"  is  sufficient ;  though  the  proper 
name  of  the  parish  be  St.  James  in 
Poole ;  there  being  no  other  parish  in 
the  town  and  county  of  Poole.  The 
King  V.  The  Inhabitants  of  Topsham, 
T.  46  G.  3.  466 

POWER, 

See  Evidence,  No.  7. 

Under  a  devise  to  A .  for  life,  remainder 
to  trustees,  &c.,  remainder  to  the  use 
of  tfie  issue  of  the  body  of  A.,  "  in  such 
parts,  shares,  and  proportions,  manner 
and  form  as  she  should  appoint;"  re- 
mainder in  default  of  appointment,  to 
the  use  of  all  and  every  the  children  of 
A.  and  their  heirs,  kc.  A.  has  a  power 
of  appointing  to  all  or  any  of  her  chil- 
dren in  fee,  and  is  not  restrained  to 
appoint  to  tliem  in  tail  only.  Rex  v. 
The  Marquis  of  Stafford  and  others, 
T.  46  G.  3.  521 

PRACTICE, 

S('(',  Bail. 

1.  Though  a  writ  of  error  abate  by  the 
death  of  the  plaintifT  in  error  before  it 
be  returned  and  certified,  yet  execution 
cannot  afterwards  be  issued  on  tlie 
judgment  without  leave  of  tlie  Court ; 
and  the  Court  refused  leave  for  the 
plaintiff  liere  to  issue  a  testatum  ii.  fa. 
tested  in  the  last  term  on  tlie  return 
dav  of  the  original  fi.  fa.,  wliicli  was 
after  the  allowance  and  service  of  tlie 
writ  of  error.  Lord  Klnmurd  and 
others  v,  Lyall,  11.    16  G.3.  2'.)6 


2.  A  defendant  superseded  for  want  of 
being  charged  in  execution  within 
two  terms  after  judgment,  cannot  be 
again  arrested  and  taken  in  execution 
upon  the  same  judgment.  Aliter,  if 
superseded  for  want  of  proceedings  in 
time  before  judgment.  Line  v.  Lowe, 
//.  46G.  3.  330 

3.  It  is  sufficient  in  a  qui  tarn  action  to 
entitle  the  plea  with  the  names  of  the 
parties,  Avithout  the  addition  of  qui 
tarn,  &c.  to  the  plaintifTs  name,  Dale, 
qui  tarn,  v.  Beer,  H.  46  G.  3.        333 

4.  The  Court  will  not,  after  a  trial,  stay 
proceedings  in  ejectment  on  payment 
of  the  rent,  &c. ;  the  stat.  4  G.  2.  c.  2S. 
only  warranting  such  application  be- 
fore trial.  And  that  statute  is  not  con- 
fined to  cases  of  ejectment  brought 
after  half  a  year's  rent  due  where  no 
sufficient  distress  was  to  be  found  on 
the  premises.  Roe  d.  West  v.  Davis, 
E.  46  G.  3.  363 

5.  As  by  the  practice  of  the  Court  they 
will  not  grant  oyer  of  an  original  writ, 
and  yet  a  plea  in  abatement  for  want 
of  an  addition  to  the  defendant  in  such 
writ  is  bad  without  oyer ;  the  effect  is 
to  prevent  such  a  plea  from  being 
pleaded  ;  and  therefore  if  pleaded  the 
Court  will  quash  it.  Deshons  v.  Head, 
E.  46  G.  3.  3S3 

6.  The  defendant,  a  seaman,  being  out 
upon  bail  on  process  for  a  debt  under 
20/. ,  was  impressed  into  the  king's 
service;  and  as  he  would  have  been 
entitled  to  liis  discharge,  if  in  custody, 
by  virtue  of  the  stat.  32  G.  3.  c.  '3:i. 
s.  22.  the  Court  on  application  of  tlie 
bail  ordered  an  exoneretur  to  be  en- 
tered on  tlie  bail-piece  in  the  first  in- 
stance, Robertson  v.  Paterson,  T. 
46  G.  3.  40.-) 

7-  The  Court  will  di.scliarge  a  married 
woman  on  filing  common  bail,  who 
was  sued  for  goods  sold  and  delivered 
toiler  by  the  plaintiff;  knowing  at  the 
same  time  that  she  was  a  married  wo- 
man, though  living  apart  from  her 
husband  with  a  separate  maintenance. 
Warden  v.  Gooch,    T.  46  G.  :).       r,S2 

S.  After  default  made  in  not  putting  in 
sijccial  bail  in  time,  it  is  not  enough 

that 
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that  bail  are  afterwards  put  in :  but  the 
plaintiff  may  take  an  assignment  of  the 
bail  bond  and  proceed  thereon,  unless 
^  the  bail  be  also  justified,  though  not 
before  excepted  to.  Turner  v.  Cary 
and  others ;  T.  46  G.  3.  607 

9.  Where  parties  by  bond  agreed  to  sub- 
mit matters  in  difference  between  tliem 
to  arbitration,  and  that  the  submission 
should  be  made  a  rule  of  court,  it  is 
competent  to  either,  even  since  the 
Stat.  9  &  10  W.  3.  c.  15.  to  revoke  by 
deed  his  submission,  and  notify  the 
same  to  the  arbitrators  before  the  au- 
thority be  executed  :  and  he  cannot  be 
attached  for  a  contempt  of  court  if 
after  such  revocation  and  notice  the 
arbitrators  make  an  award,  and  the 
submission  be  made  a  rule  of  court. 
But  it  seems  that  it  would  be  a  con- 
tempt to  revoke  the  submission  after 
it  had  been  made  a  rule  of  court. 
Milne  and  others^  Assignees  of  Rhodes 
and  another,  Bankrupts,  v.  Gralrix,  T. 
46  G.  3.  60S 

10.  Wliere  the  debt  was  paid  after  an 
alias  pluries  writ  issued,  the  defendant 
cannot  object  at  the  trial  that  the  la- 
titat was  not  returned ;  for  at  any  rate 
if  the  alias  ])luries  were  the  com- 
mencement of  the  action,  it  is  only  an 
irregularity,  which,  though  a  ground 
for  application  to  the  Court  to  set  aside 
the  {proceedings,  yet  having  been  once 
waved,  cannot  afterwards  be  objected 
to.  Neither  can  it  be  objected  at  the 
trial  that  when  the  debt  was  paid  the 
defendant  had  no  notice  of  any  action 
conuiienced  or  costs  incurred,  Toms 
V.  Powell,  T.  AG  G.  3.  536 

11.  The  j)laintifr  is  not  bound  to  notice 
an  order  for  time  to  plead  obtained  by 
the  defendant,  if  it  be  not  drawn  up 
and  5crved  ;  but  may  sign  judgment 
as  for  want  of  a  plea  after  the  time 
when  the  defendant  would  have  been 
bound  to  plead  if  no  such  order  had 
been  made.  Sedgewivk  \.  Jllrrton,  T. 
•1't(;.3.  fj}" 

1'2.  x)iic  who  was  residing  at  an  liotel  in 
Lo'.'dnn  from  tlie  time  of  liis  arrest  till 
liew.is  served  witli  notice  of  executing 
the   writ  of  incpiiry  was  holden  not 


entitled  to  more  than  eight  days'  no- 
tice in  a  town  cause,  though  his 
general  residence  (his  home)  was 
above  40  miles  from  town.  Lloyd  v. 
Hooper,  T.  46  G.  3.  624 

PRESUMPTION, 

See  Conviction',  No.  1.     Wkiii. 

The  Sessions  presumed  that  an  indenture 
of  apprenticeship  executed  30  years 
before,  and  under  which  the  apprentice 
had  regularly  served  his  time  for  seven 
years,  when  the  indenture  was  given 
up  to  him,  and  proved  to  be  lost,  and 
when  the  parish  in  which  he  was  set- 
tled under  such  indenture  had  relieved 
him  for  the  last  12  years,  was  properly 
stamped  in  proportion  to  the  appren- 
tice fee  of  12/.  received  by  the  master  j 
although  the  deputy  registrar  and 
comptroller  of  the  stamp  duties  proved 
that  it  did  not  appe.ar  in  the  office 
that  any  such  indenture  had  been 
stamped  or  inrolled  during  that  pe- 
riod :  and  the  judgment  of  the  justices 
was  confirmed  in  B.  B.  The  King  v. 
The  Inhabitants  of  Long  Buckby,  M. 
46  G.  3.  4.5 

PROPERTY-TAX, 

Sec  Indictment,  No.  1. 

PUBLICATION, 

See  Evidence,  No.  1. 

PROMOTIONS. 

1.  The  Hon.  Thomas  Erskinemade  Lord 
High  Chancellor,  aiul  created  a  peer 
by  the  title  of  Lord  Erskine,  &c.  H. 
46  G.  3.  ,     335 

2.  Arthur  Figott,  Esq.  made  Attorney- 
General,  and  knighted.  ib. 

3.  Samuel  Romillij,  Esq.  made  Solicitor- 
General,  and  knighted.  ib. 

4.  Mr.  Jervis,  made  King's  Counsel,  ib. 

5.  Serjts.  Lvns  and  Best  made  King's 
Serjeants,  E.  46  G.  3.  335 

0.  Mr.  Ihu'jrave  made  King's  Counsel. 

ib. 
7.  i^Ir.  Daunccj  had  a  Patent  of  Prece- 
dence, ^b. 

QUI 
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SALE  OF  GOODS— 2??/  Sample. 


QUI  TAM. 

It  is  sufficient  in  a  qui  tarn  action  to  en- 
title the  plea  with  the  names  of  the 
parties,  without  the  addition  of  qui 
tarn,  &c.  to  the  plaintiff's  name.  Dale, 
qui  tarn,  V.  Beer,  H.  46  G.  3.       333 

RATE— Poor, 
See  PooB,  Overseers  of. 

REASONABLE  TIME. 

What  is  such  is  a  question  of  law  to  be 
left  to  the  jury  under  the  circum- 
stances. Anderson  v.  The  Royal 
Exchange  Assurance  Compamj,  M. 
46  G.  3.  58 

REMOVAL,  ORDER  OF, 
See  Pook-Removal. 

REVOCATION,  DEED  OF, 

See  Award,  No.  2. 

RIVER, 

.See  Weir. 

SALVAGE, 

See  IxscBANCE,  No.  1. 

SESSIONS, 
iSce  Evidence,  No.  5. 

SALE  OF  GOODS— Uy  Sample. 

Sugars,  which  were  in  the  king's  ware- 
house under  the  locks  of  the  king-  and 
the  owner,  from  whence  tliey  could  not 
be  removed  till  the  (hities  were  paid, 
were  advertised  for  sale  by  auction  on 
the'20th  of  Si-ptembcr, when  sauipJcs  of 
half  a  i)ound  weight  from  each  hogs- 
head, drawn  nflcr  the  sugars  had  been 
weighed  and  the  duties  ascertained  at 
the  king's  beam,  were  produced  to  the 
biddets  assembled  :  and  the  auctioneer, 
(having  tlicn  before  liini  the  prlnttd 
cutaloi^ue  of  sale,  containing  the  lots, 
marks,  and  number  of  hogsiicads,  and 
the  gross  weight  of  tiic  sugars,  and  ulao 


another  written  paper,  containing  the 
conditions  of  sale,  which  latter  he  read 
to  the  bidders,  as  the  conditions  on 
which  the  sugars  mentioned  in  the 
catalogue  were  to  be  sold ;  but  the  two 
papers  were  neither  externally  annexed, 
nor  contained  any  internal  reference  to 
each  other,)  wrote  down  on  the  ca- 
talogue  the  name  of  the  highest  bidder 
and  the  sum  bid  for  the  particular 
lots ;  having  first  informed  the  bidders 
that  the  duties  were  not  then  paid, 
but  would  be  paid  on  tlie  morrow  by 
the  seller ;  and  after  the  biddings 
closed  the  samples  were  delivered  to 
and  accepted  by  the  purciuiser,  accord- 
ing to  the  usual  practice  at  such  sales, 
as  part  of  his  purchase,  to  make  up  the 
quantity  marked  as  weighed  at  the 
king's  beam.  And  a  fire  having  con- 
sumed the  sugars  on  the  22d  of  Sep- 
tember, before  the  duties  could  be  paid, 
and  without  the  default  of  the  seller  : 
held, 

1st,  That  at  common  law  this  was 
a  sale  to  change  the  property  at  the 
time  and  place  of  auction,  though  the 
goods  could  not  be  delivered  till  the 
duties  were  paid,  which  was  known 
at  the  time  ;  such  being  the  manifest 
intent  of  the  contracting  parties  j  and 
consequently  that  the  loss  must  fall 
upon  the  buyer. 

2dly,  That  assuming  a  sale  of  goods 
by  auction  to  be  within  the  l/th 
section  of  the  statute  of  frauds, 
^y  Car.  2.  c.  3.  (which,  whether  it 
were  or  not  was  not  now  necessary 
to  be  decided,)  and  therefore  requiring 
to  be  e\  idenced  by  a  mcmoranclum  in 
writing  of  the  bargain,  signed  by  the 
party  to  be  charged  or  his  authorised 
agent,  except  where  the  buyer  shall 
receive  part  of  the  goods  sold ;  yet 
here  the  delivery  to  and  accej^tanec 
of  the  sa)iiples  ijy  the  buyer ;  which 
delivery  was  made  as  part  of  the  thing 
jjurchased,  and  upon  which  the  duties 
were  paid  ;  at  any  rate  took  the  ^ase 
out  of  the  statute. 

3dly,  It  seems  thai  taking  sales  of 
gooub  by  auction  to  be  within  the  17  th 
section  oftlie  statute,  tlicauctioneer  or 
broker,  who  is  a  middle-man,  must  be 

taken 
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taken  to  by  the  agent  of  both  parties, 
so  as  to  bind  tlie  purchaser  by  his 
signature.  Hinde  v.  Wliitehouse  and 
Galan,  T.  46  G.  3.  558 

SAIMl'LE,  SALE  BY, 

>Sec  iJALE  OF  Gooos. 

SEAMAN, 
See  Bail,  No.  1. 

SESSIONS, 
iSec  Api'kal. 

SETTLEMENT— i??/  Jpprenticesh ip. 

[.  The  Sessions  presumed  that  an  in- 
denture of  apprenticeship  executed 
30  years  before,  and  under  which  tlie 
ap[)rentice  had  regularly  served  liis 
time  for  seven  years,  when  the  iu- 
deutu!"c  was  given  uj)  to  him,  and 
proved  to  be  lost,  and  when  the  parish 
in  which  he  was  settled  under  such 
indenture  had  relieved  him  the  last 
12  years,  was  properlij  stamped  in  pro- 
portion to  the  apprentice  fee  of  1'2/. 
received  by  the  master  ;  although  the 
deputy  registrar  and  comj)troller  of 
the  stamp-duties  proved  tliat  it  did 
not  appear  in  the  office  that  any  such 
indenture  had  been  stamped  or  en- 
rolled during  that  period.  And  t'.ic 
judgment  of  the  justices  was  confn-m- 
ed  in  B.  JI.  The  King  v.  The  Iiihnbi!- 
ants  of  1/iug  Bitch  bij,  jM.  AG  G.  3.     lo 

2.  The  resiiienco  of  an  api)rcntice  with 
his  grandmother  in  a  different  parish 
from  his  i:i:ifter  on  account  of  illness, 
though  witii  the  co.isent  of  the 
master,  i-?  not  rci'crahlc  totlie  appreu- 
tice-liij),  ?o  as  to  gala  liim  a  seitlc- 
iiicMt  in  .-',ich  tr.ird  parish.  'J'he  Kin; 
v.  'J'iic    L;!ht!-:hinls  nf  }r.irrdh:j-hi-ih',: 

M(Vf.h,  K.  m;  {'..?>.   "  '      ;;si 

?,.  Xn  api'rentice  to  a  sliip-owncr  living 
at -^.  gains  a  s^t;lcmcnt  by  residing 
onboard  his  nn.-'f-r's  ::hip  i',);- -lO  ii:;\  s 
in  /;.,  whM-  {h:  -hi:)  was  -;:iyi'-g  :i;m1 
iMiiiuj;  iiHT'  in  li'.'  (■r>i;;-.-c  K)'i  his 
ir.:;,^!cr's  tr.i'.le  a.'ul  cmjihiv,  ui)(.!i  a 
(■ua.-!ing  vo\au,c.     And  ii  i.hc  aii[»v::n- 


tice  afterward:?,  upon  the  bankruptcy 
of  his  master,  return  to  A.  where  he 
formerly  resided  with  his  master  as  at 
his  home,  and  Ihuling  that  his  master 
had  absconded,  live  there  with  a  rela- 
tion, without  doing  any  further  service 
there  for  his  master  ;  such  residence, 
though  for  more  than  40  days  before 
his  api)rentieeship  expired,  will  not 
regain  him  a  settlement  in  A.  The 
King  V.  The  Inhabitanls  of  Topsham, 
T.  40'  G.  3.  4C0- 

SETTLE:\IENT— J9//  Uirinf;  and 
Service. 

1 .  A  pauper  placed  by  the  parish  with  a 
parishioner,  upon  an  agreement  be- 
tween the  latter  and  the  parish  officers 
to  find  board,  washing,  and  lodging 
for  the  ])auper  at  2s.  Gd.  per  week, 
and  that  the  pauper  was  to  do  what 
he  was  set  about,  does  not  constitute 
the  relation  of  master  and  servant, 
between  such  parishioner  and  the 
pauper,  so  as  to  enable  tlie  latter  to 
gain  a  settlement  as  by  hiring  and 
service.  Neither  does  such  relation 
arise  by  implication  from  a  continu- 
ance of  services  to  the  parishioner  by 
the  pauper  who  continued  to  live  with 
liim  as  before,  after  the  parish  had 
refused  any  longer  to  continue  the 
])arochial  allowance  ;  and  the  pauper 
Avho  was  a  Grcerncieh  pensioner,  going 
there  twice  a  year,  wdthout  asking 
or  receiving  the  leave  of  the  pa- 
rishioner ;  the  hitler,  however,  not 
refusing  leave  when  informed  of  the 
otiier's  going.  The  King  v.  The  L  - 
Jial'ihipJs  of  ItickiiighaU  Irferior,  E. 
4G  (].:].     "  "  "  37.J 

'2.  Tlie  pauper  de.-ircd  her  mother  to 
look  out  for  a  ])lace  fir  her  ;  and 
the  ini~trc;;s  on  tlie  application  of  ti'.e 
motl'.er  some  time  l;efore  O'd  Micluu  I- 
/.•■(is  said  tiiat  ^-he  would  give  the 
]K".u]!cr  the  same  wages  as  her  otlicr 
t^'rvants,  and  wait  till  she  came  ;  l)ut 
th.e  mother  m:u!e  no  al'-oitr.e  agree- 
iivnt  for  iicr  diini^ht.'r  ;  ;h!)Ugh  she 
in'ormeci  h;Tlii;it  r;;;e  tiad  ^'^t  a  pla^c 
ior  ii.T  if  ;  i-e  hkod  it.  A!. out  n  :•  <  >  'i 
afhr  Old  M'lc-'ni:  !i!.iis  the  mi. -tress  ap- 
plied to   the   p.iii[>cr  to   know  if  slie 

liked 
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SEWERS. 


liked  to  come  into  her  service,  and 
they  then  agreed  for  the  first  time  for 
certain  yearly  wages,  (the  same  as  the 
other  servants,)  with  liberty  of  parting 
at  a  month's  wages  or  warning.  Held, 
that  the  hiring  commenced  only  from 
the  day  when  the  pauper  and  her 
mistress  agreed  on  the  terms  speci- 
fied, and  not  from  Old  Michaelmas  or 
before,  when  the  mother  spoke  to  the 
mistress.  And  the  pauper  having 
given  a  month's  previous  notice  to 
quit  at  Old  Michaelnias-daif  ;  which 
the  mistress  accepted,  and  procured 
another  servant  to  come  on  that  day  ; 
when  the  pauper  received  her  whole 
year's  w:iges  ;  but  upon  the  mistress 
telling  her  that  she  wanted  a  week  of 
serving  out  her  year,  she  offered  to 
stay  another  week ;  to  which  the 
mistress  said  that  it  did  not  signify, 
as  she  had  got  another  servant  in  her 
place  :  held  that  this  was  a  dissolution 
of  the  contract  before  the  end  of  the 
year,  by  the  notice  to  quit  given  and 
accepted ;  and  not  a  mere  dispensa- 
tion of  the  service ;  and  consequently 
no  settlement  was  gained  by  such 
hiring  and  service.  'J'he  King  v.  The 
Inhabitants  of  Rushall,    T.  4G   G.  3. 

471 
3.  Five  days  before  the  end  of  the  year 
a  servant  absented  himself  by  leave 
one  day  from  his  master's  service  to 
look  out  for  another  place  J  and  on 
his  return  the  master  on  some  trivial 
pretence  said  he  .'iiould  not  stay  any 
longer  in  his  service,  and  offered  him 
a  trifle  less  thaa  his  wliole  wages, 
which  the  servant  refused  ;  but  was 
then  ready  to  have  accepted  his 
whole  wages  ;  tb.ough  he  woxdd 
rather  have  staid  out  liis  year ;  and 
immediately  he  applied  to  a  magis- 
trate to  oblige  his  master  either  to 
])ay  him  the  whole  or  to  receive  him 
into  his  service  for  the  remainder  of 
the  year  ;  when  the  magistrate  or- 
dered half  a  crown  to  be  deducted  ; 
and  the  servant  thcreu])on  hired  him- 
self to  anolhtr  master,  before  his  first 
year  was  out  ;  and  after  the  year  re- 
ceived from  his  first  master  his  wliole 
wages.    IJeld,  that  this  was  a  dissolu- 


tion of  the  contract  before  the  end  of 
the  year  by  mutual  consent,  signified 
on  the  part  of  the  servant  by  his 
entering  into  another  service.  The 
Kmg  v.  llie  Inhabitants  of  Leigh,  T. 
46  b.  3.  539 

SETTLE:MENT— By  Marriage. 
An  order  of  removal  of  J.  S.  and  B.  his 
wife,  made  upon  the  examination  of 
the  wife,  adjudging  that  they  lately 
came  into  the  parish  of  K.,  and  are 
likely  to  become  chargeable  to  it,  and 
were  last  legally  settled  in  M.,  is 
gi'od  upon  the  face  of  it,  and  con- 
clusive upon  the  parish  of  M.  as  to 
the  marriage  and  settlement  of  the 
husband  and  wife;  so  that  upon  a 
subsequent  removal  of  the  wife,  de- 
scribing her  as  B.  S.  single  woman, 
from  M.  to  B.,  M.  cannot  shew  in 
evidence  that  the  marriage  was  null 
and  void.  The  King  v.  The  Inhabit- 
ants of  Binegar,  £.  46  G.  3.  377 

SETTLEMENT— %  Office. 
The  appointment  of  a  master  of  a  work- 
house by  the  parish  ofiicers  and  ves- 
try ])ursuant  to  the  stat.  9  G.  1.  c.  /• 
which  enables  the  parish  officers  and 
parishioners,  &c.  to  contract  with  any 
person  for  the  management  of  the 
})Oor  in  the  workhouse,  (and  who  did 
contract  with  the  pauper  to  manage 
the  poor  in  the  workhouse,  and  teach 
tlie  children  to  spl  i,  &c.  at  a  yearly 
salary ;  and  after  some  years'  service 
dismissed  him  at  a  quarter's  notice,) 
is  not  a  public  annual  office  or  charge 
within  the  statute  of  3  M\  &  M.  c.  11. 
s.  G.  the  executing  of  which  for  a  year 
will  confer  a  settlement.  Tlie  King 
\.  The  Inhabitants  of  Mcrslutm,  H. 
46  G.  3.  1()7 

SEWERS. 
By  Stat.  23  H.  8.  c.  5.  the  jury  by 
\\hom  a  jjresentmcnt  is  made  to 
commissioners  of  .scwors  concerning 
what  lands  are  within  a  level  and 
subject  to  a  certain  rate,  ought  to 
be  summoned  by  the  sheriiF  from 
the  biidy  of  tlie  county,  in  pursu- 
uucc  of  a   precept   directed  to    him 

from 
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from  the  commissioners  for  that  pur- 
pose. And  II  presentment  made  by  a 
standing  jury,  constituted  according 
to  ancient  usage,  originally  returned 
by  ti^e  sheriff,  at  the  commencement 
of  every  new  commission  of  sewers, 
from  certain  parishes  or  districts, 
composed  of  land  owners  tliere,  inte- 
rested in  disclaiming  the  general 
charges  of  the  level,  which  jurymen 
acted  for  life,  unless  removed  for 
cause,  and  only  the  foremnn  of  whom 
Avas  summoned  by  the  sheriff  on  the 
particular  occasion,  which  foreman 
thereupon  convened  the  ot'ner  jury- 
men ;  is  illegal  and  void  :  and  the  want 
of  jurisdiction  of  such  presenting  jury 
cannot  be  waved  by  traversing  their 
presentment  and  going  to  trial  before 
another  jury  properly  returned  from 
the  body  of  the  county,  by  whom  such 
presentment  was  conlirnicd.  The  pre- 
senting jury,  after  bemg  sworn  and 
charged,  must  also  prosecute  cheir  in- 
([uiry  upon  hearing  evidence  on  oath 
before  the  coumiissioners  in  curia,  and 
make  their  presentment  thereon,  and 
not  upon  information  collected  i/(  j)ais, 
without  oath.  Tlw  King  v.  The  Com- 
viissinners  of  Sewers /or  the  Coun'ij  of 
ifomersetj  M.  4b"  G.  3.  71 


SHERIFFS, 
See  Bail-bond. 


SIMONY. 

A  chapel  in  tlie  townshij)  of  P.  was  en- 
dowed in  1  ^2S,  by  a  deed  executed  by 
the  tlien  impropriator  of  the  rectory, 
tiie  tlien  vicar,  and  the  inhabitants  of 
the  township,  and  cunlirnied  by  the 
diocesan,  wliereby  in  consideration  of 
■a  yearly  i)ayment  to  the  vicar,  it  was 
})rovi(led  that  the  curate  of  the  chapel 
.should  receive  all  the  tithes  due  to  tlic 
vicar  from  the  said  inhaJHtaats,  and 
should  be  ;;ppoiated  by  them  •  under 
which  dcci]  they  continued  to  exercibC 
the  ])o\ver  of  appointment  and  ])resen- 
tation.  la  17i)7  an  act  passed  for  in- 
closing open  lands  in  the   township^ 


in  which  it  is  stated  as  a  matter  of 
doubt,  whether  the  curate  were  enti- 
tled to  the  small  tithes  or  to  a  modus 
in  lieu  of  tithes,  the  decision  of  which 
is  left  untouched  by  the  act.  In  1801, 
upon  a  vacancy,  the  inhabitants  ap- 
point and  present  a  curate,  upon  an 
agreement  signed  by  him  and  the 
principal  inhabitants,  wherein  they 
state  that  he  is  appointed  to  the 
curacy,  &c.  and  to  the  money  payment 
of  401.  Ss.  2c/.  annually  payable  out  of 
the  lands  and  hereditaments  in  P.  in 
right  of  the  said  curacy,  together  with 
surplus  fees  and  all  other  profits,  pri- 
vileges, and  appurtenances  to  the  same 
belonging  and  of  right  payable:  that 
the  inhabitants  considei^ng  that  sum 
not  sufficient  for  the  proper  support  of 
the  curate,  had  voluntarily  agreed 
with  him  to  pay  a  further  annual  sum 
of  291.  1  1a-.  lOd.  with  a  proviso  that 
it  "  shall  not  in  any  respect  alter  the 
money  payment  of  40l.  8;.  2d.  where- 
ivilh  the  said  lands  are  and  have  been 
TIME  IMMEMORIAL  charged  in  right  of 
the  said  church."  Held  that  this 
agreement,  entered  into  for  the  pur- 
pose of  restraining  the  then  curate 
from  asserting  his  claim  to  the  small 
tithes  by  due  course  of  law,  and  fur- 
nishing evidence  against  his  succes- 
sors, was  sinioniacal,  and  the  pre- 
sentation made  thereon  void.  And 
the  right  of  presentation  having 
thereu])on  devolved  upon  the  crown 
by  Stat.  ;U  Eliz.  c.  6.  s.  5.,  whoie 
presentee  had  been  licensed  l)y  the 
ordinary,  a  mandamus  to  the  ordinary 
to1iccn.se  another  curate  subsc([uently 
appointed  and  presented  by  tiie  in- 
liai)itants,  who  had  given  notice  of 
having  withdrawn  their  former  nomi- 
nati(Mi  and  presentment,  and  cancelled 
the  agreement,  was  denied  ;  and  the 
rule  was  discharged  with  costs.  Tiie 
King  V.  The  Bishop  of  Oxford,  T. 
40-  G.  3.  G()0 

STAMP. 

T))e  Sessions  presumed  that  an  indenture 
of  apprenticeship  executed  30  years 
before,  and  under  which  the  apprentice 

had 
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had  regularly  served  his  time  for  seven 
years,  when  the  indenture  was  given 
up  to  him,  and  proved  to  be  lost,  and 
where  the  parish  in  which  he  was 
settled  under  such  indenture  had  re- 
lieved him  the  last  12  years,  was  pro- 
perly  stamped  in  proportion  to  the  ap- 
prentice fee  of  121.  received  by  the 
master  ;  although  the  deputy  regis- 
trar and  comptroller  of  the  stamp 
duties  proved  that  it  did  not  appear 
in  that  office  that  any  such  indenture 
had  been  stamped  or  inrolled  during 
that  period.  And  the  judgment  of 
the  justices  was  confirmed  in  B.  R. 
The  King  V,  The  hihahilants  of  Long 
Buckby,M.46  G.  3.  45 


STATUTES. 


John. 
Magna  Carta,  c.  23.  (Weirs.) 

Edward  IV. 

12.  c.  7.  (Weirs.) 

Henry  VII. 
3.  c.  10.  (Costs.) 

Henry  VIII. 

22.  c.  5.   (Bridges.) 

23.  c.  5.   (Sewers.) 

Elizabeth. 

13.  c.  7-  (Hankrupt.) 

31.  c.  6.   (I'encfice.  .Simony.) 

43.  c.  2.  (Overseers  of  Poor.) 

c.  6.   (Costs.   Certificate.) 


195 


ib. 


Ill 
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71 
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600 
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James  I. 

1.  c.  !.">.   (Bankrupt.)  Gl,  1  !0 

3.  (.  8.  (Costs  in  Error.)  581 

7.  <•■  21,  (Customary  and  Copyhold 

Decrees.)  4,5 1 

21.  r.  10.   (Limitation.  Ejectment.)  2!)!) 

c.  1!).   (Haiiknii)t.)  IGO 

CI,arh'X  II. 

12.  c.  18.   (Xavi_2,ation.)  -1,')2 

13.  St.  2.  c.  2.   (Co.  ts  in  Error.)  58 1 
13  h  1 1.  f.  12.  (Over.-iCcr:i  of  I'uor.)  217 


CharUi  XL 

15.  c.  7.  (Navigation.)  453 
16  &  17.  c.  8.  (Costs  in  Error.)  581 
22  &  23.  c.  26.  (Navigation.)  453 
c.  29.  (Costs.)  325 
25.  c.  7-  (Navigation.)  454 
29.  c.  3.  (Statute  of  Erauds.  Oc- 
cupancy.)  186.     (Will.)  299 

William  and  Mary,  and  William. 

3.  c.  1 1 .  (Settlement— by  Office.)   167 
c.  14.  (Devisee  of  Land.)  128 

6  &  7.  c.  11.  (Conviction.  Swear- 

ing.) 395,  9 

7  &  S.  c.  22.  (Navigation.)  455 
9  &  10.  c.  15.  (Award.)  609 

10  &  U.  c.  23.  (Certificate  of  E.k- 
emption  from  Pariiih  Of- 
fices.) 175 

Anne. 

1.  St.  1.  c.  18.  (Bridges.)  593 

4.  c.  16.   (Costs.     Certificate.)         583 

5.  0.  14.   (Game.   Penal  Action.)     616 

6.  c.  16.  (Broker.  London  Duty.)  292 

George  I. 

5.  c.  24.  (Bankrupt.)  437 

7.  r.  31.   (Bankrupt.)  435,  8 
9.  c.  7.  (Workhouses.)  167-  (Poor 

Removal.     Appeal.)  549 


George  II. 


r.  ?2, 
c.  27. 
c.  28. 


8 
12 
14 
19 

20 


(Insolvent  Debtors.) 
(Insolvent  Debtors.) 
(Ejectment.   Ilent  in  Ar- 
reiu-. ) 

(Bankrupt.)  158, 

(Insolvent  Debtors.) 
(Bridges.) 
(Occupancy.) 
(Bankni[)t.) 

(Al'prcutico.       Commit- 
ment.) 
2.  c.  28.   (Insolvent  Debtors.) 


c.  30. 
c.  24. 
c.  29. 
c.  20 
r.  32. 
c.   19. 


84 
89 

3G3 
437 
8f) 
593 
186 
154 

3/6 
86 


George  \U. 

2.  c.  19.   (fJame.     Penal  Action.) 
13.  c.  80.   ((iunie    Penalty.        De- 
tainer.) 
17.  r.  26.   (Annuity.) 
23.  r.  92.  (BirmingJKirn  Canal.) 


516 
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George  III. 
28.  c.  52.  (Election   Committee. 

Costs.)  507 

32.  c.  33.  (Seamen.    Arrest.)  405 
c.  SO.   {^Vijrleij    and    Essington 

Canal.)  368 

33.  c.  42.  {WliitstableT\s\icXY.)  353 
39.  r.  .  .  (J7/uers^o«  Inclosure.)  480' 
39  &  40.  c.  104.  {London  Court  of 

Requests.)  47,  '292 

42.  c.  38.   (Malt  Conviction.)    140,  389 
<•.  .   .    {Egton  Inclosure.)  485 

43.  c.  99.  (Property     Tax.       Col- 

lector.) 219 

c.  122.  (Property    Tax.      Col- 
lector.) 218 

44.  c.  108.  (Insolvent  Debtors.)         91 

STOCK  BROKER. 

See  Broker,  No.  2. 

TENURE. 

1.  One  may  hold  the  prima  tonsura  of 
land  as  copyhold,  and  another  may 
have  the  soil  and  every  other  bene- 
ficial enjoyment  of  it  as  freehold. 
And  ancient  admissions  of  the  copy- 
holder, and  those  under  whom  he 
claims  the  land,  by  the  description  of 
"  tres  acras  prati,"  maybe  construed 
only  to  carry  the  prima  tonsura,  if  in 
fact  they  liavc  enjoyed  no  more  under 
sucli  admissions,  while  another  has 
had  the  after-crop,  and  has  cut  tlic 
trees  and  fences,  scoured  ti:e  ditches, 
rej);urcd  tlie  fences,  and  kept  tiie 
drains  ;  tlioui»li  the  copyliohlcr  may 
have  paid  ;dl  the  rates  and  ta\es, 
wliicli  was  in  his  own  wrong.  Sunn- 
vuTs  v.  Dixon,  11.  40'  (i.  3.  200 

2.  The/ret/ioW  of  an  estate,  jiarcel  of  a 
manor,  and  demiseable  only  by  the 
licence  of  the  lord,  passing-  by  sur- 
render ;ind  admittance,  to  which  the 
tenant  was  admitted  by  the  descrip- 
tion of  a  customary  tenement,  ha- 
bendum to  her  and  her  heirs,  tenen- 
dum of  the  lord  !)y  tlie  rod,  according 
to  the  custom  of  the  manor,  by  the 
;n  cu-tonu'd  rent,  suit  of  court,  ens- 
tome,  and  otlicr  services,  is  in  the 
/on/ and   nut    n   the  tenant:  thuu>'-h 


not  holden  ad  vohtntatcm  ilomini.  But 
suoh  an  estate,  whether  strictly  copy- 
hold or  not  to  all  purposes  may  Avell 
pass  under  the  description  of  copyhold 
in  a  will ;  the  intention  to  pass  it 
under  that  description  being  apparent. 
Doe  d  Cook  and  Wife  v.  Danvers,  11. 
40  G.  3.  299 

3.  Where  the  tenants  of  a  manor,  for- 
merly l)eIonging  to  a  monastery  hold- 
ing by  border  service,  and  the  defence  oj 
Tynemoiith  Castle,  under  copy  of  court 
roll,  and  whose  estates  passed  by  sur^ 
render  and  admittance,  shewed  in  evi- 
dence by  surrenders  as  far  back  as 
they  existed  in  writing ;  by  admis- 
sions from  the  17th  Eliz.  to  the  14th 
Car.  1.;  by  Excliequer  decrees  be- 
tween the  lords  and  tenants  in  the 
times  of  Eliz.  and  Jac.  1.  ;  and  by  an 
inquisition  of  the  jury  at  the  court- 
baron  of  the  lord  in  the  2nd  of  Jac.  2. : 
that  they  were  copyholders  of  inherit' 
ance,  with  fines  certain  holding  «c- 
cording  to  the  custom  of  husbandry  of 
the  manor,  {or  according  to  the  c«s- 
to)n  of  the  manor  generally,)  without 
stating  them  to  hold  at  the  will  of  the 
lord:  admitting  this  evidence  to  out- 
weigh proof  of  minister's  accounts  in 
the  30th  and  31st  Hen.  1.  j  a  grant  of 
tlie  manor  from  the  crown  in  the  9th 
Car.  1.  including  these  estates  under 
the  name  of  tenements  of  husbandry  ; 
subsequent  mesne  conveyances  re- 
serving the  coalmines,  &c.  in  certain 
districts  J  and  admissions  from  1004 
to  1777  (including  .admission  of  the 
several  tenants  to  the  estate  immedi- 
ately in  (juestion  ;)  in  all  whii'h  tiiey 
were  stated  to  hold  at  the  icill  of  the 
lord,  as  well  as  uccr'ting  to  the  cns- 
toni  of  husbandry  (f  the  manor,  &c.  : 
vet  as  there  was  evidence  for  more 
than  a  century  past  that  the  lord  had 
leased  the  cn;d  and  lime-stone  under 
tlie  copyhold  lands  in  dilferent  parts 
of  the  manor,  anil  Irid  received  rent 
for  the  same  ;  and  that  tl\e  lessees  of 
tlielord,  and  not  thetenants,  had  taken 
tlie  coals  and  linic-stt^ne  ;  held  that 
such  i:c!s  (if  otvih  rs'iin  explained  the 
Uiiture  of  tiie  tenure,  a'-c^^r  liirz  to  tiic 
custom  of  husbandry  if  the  tnancr,  (Vc. 

and 
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and  shewed,  in  aid  of  tlie  other  evi- 
dence, that  the  freehold  was  in  the 
lord,  and  not  in  the  tenants.  And  at 
any  rate  the  evidence  preponderating 
so  much  in  favour  of  tlie  lord,  tiie 
Court  would  not  disturb  a  verdict 
given  for  him.  Brown  v.  Rawlins, 
T.  40"  G.  3.  409 


session,  as  his  servant,  for  the  pre- 
servation of  his  lien.  M'Combie  v. 
Davies,  M.  46  G.  3.  5 


TRUST,  DECLARATION  OF, 

See  Copyhold,  &c.  No.  5. 


TIME,  LENGTH  OF. 

.See  Pbesumptiox.    Reasonable  Tijie. 

Under  ancient  deeds  recognizing  a  right 
in  the  owner  of  an  estate  to  have  a 
weir  across  a  river  for  taking  Ksli,  if 
it  appear  that  sucli  weir  was  here- 
tofore made  of  brush-wood,  through 
which  it  is  possible  for  the  fish  to 
escape  into  the  upper  part  of  the 
river,  he  cannot  convert  it  into  a 
stone  weir,  w  hereby  the  possibility  of 
escape  through  the  weir  is  debarred ; 
though  in  flood  times  the  iish  may 
still  overleap  it.  The  enhancing, 
straitening,  or  enlarging  of  an  ancient 
weir,  as  well  as  the  new  erection  of 
one,  for  the  purpose  of  stopping  fish 
in  their  passage  up  a  river,  is  treated 
as  a  public  nuisance  by  Magna 
Charta,  c.23.  and  12  Ed.  4.  <:.  7  :  and 
the  right  to  convert  a  brush-wood  into 
a  stone  weir,  is  not  evidenced  by 
shewing  that  40  years  ago  two-thirds 
of  it  had  been  so  converted,  Avithout 
interruption:  the  action  for  tlie  in- 
jury having  been  brought  within  "20 
years  after  the  ren)aining  third  jjart 
was  so  converted.  M'cld  v.  IJornbij, 
Clerk,  H.  AC)  G.  3.  1!")5 

TROVER. 

"Where  a  broker  pledges  the  goods  of  his 
jjrincipul  as  his  own,  the  pawnee  who 
claims  by  such  torlious  act  of  the 
broker  cannot  claim  to  retain  against 
the  princii)al,  in  IroA  er.  for  the  amount 
of  the  lien  which  the  broker  had  on 
the  goods  for  his  general  i)alance  at 
the  time  of  such  pledge.  It  may  Ije 
otherwise  where  oiic  who  has  a  lien 
delivers  the  goods  to  a  third  jiorson 
as  a  security,  with  notice  of  his  lien, 
and  ai»[)oiuts  him  to  continue  in  j'os- 


TRUSTEE. 

5ee  Bail-bond,  No.  1.     Copyhold  and 
Customary  Estates,  No.  1. 


TRUSTEES  OF  INHERITANCE. 

5ee  Devise,    No.  1. 

USAGE. 

One  may  hold  the  prima  tonsura  of  land 
as  copyhold,  and  another  may  have 
the  soil  and  every  other  beneficial  en- 
joyment of  it  as  freehold  :  and  an- 
cient admissions  of  the  copyholder 
and  those  under  whom  he  claims  the 
land,  by  the  description  of  "  tres 
acras  jnati,"  may  be  construed  only 
to  carry  the  prima  tonsura,  if  in  fact 
they  have  enjoyed  no  more  under  such 
admissions,  while  another  has  had 
the  after-crop,  and  has  cut  the  trees 
and  fences,  scoured  the  ditches,  re- 
jjaired  the  fences,  and  kept  the 
drains ;  though  the  copyholder  may 
have  paid  all  the  rates  and  taxes  ; 
which  was  in  his  own  wrong.  Stam- 
mers V.  Dlion,  II.  40  G.  3.  200 

VENUE. 

Sec  Evidence,  No.  1.     Poou-Remo- 

VAL,  No.  2. 

The  publisher  of  a  public  register  re- 
ceives an  anonymous  letter,  tendering 
certain  political  information  on  Irish 
affairs,  and  recjuiring  to  know  to 
Avhom  his  letters  siiouhl  be  directed  ; 
to  which  an  answer  is  returned  in  the 
register  :  after  which  he  recci\estwo 
letters  in  tlie  same  hand-writing,  di- 
rected as  mentioned,  and  having  the 
Irish   post-mark    on    the  envelopes  ; 

which 


WEIR. 


WITNESS. 


G7l 


wliich  two  letters  were  proved  to  be 
in  the  hand-writing  of  the  defendant ; 
tlie  previous  letter  having  been  de- 
stroyed :  This  is  a  sufficient  ground 
for  the  court  to  have  tiie  letters  read  : 
and  the  letters  themselves  containing 
ex[)ressions  of  the  writer  indicative  of 
his  having  sent  them  to  the  publisher 
of  tlie  register  in  Middlesex  for  the 
purpose  of  publication,  the  whole  is 
evidence  sufficient  for  the  jury  to  find 
a  pnblimtum  by  the  ])rocurement  of 
the  defendant  in  Middlesex.  Rex  v. 
The  Hon.  Robt.  Johnson,  M.  AG  G,  3. 

G'5 

WARRANTY. 

After  a  warranty  of  a  horse  as  sound 
the  vendor  in  a  subsequent  conversa- 
tion said,  that  if  the  horse  tuere  un- 
sound (which  he  denied)  he  would  tahc 
it  again  and  return  the  vioney.  This 
is  no  abandonment  of  the  original 
contract,  which  still  remains  open  ; 
and  though  the  horse  be  unsound  the 
vendee  must  sue  upon  the  warranty, 
and  cannot  maintain  assumpsit  for 
money  had  and  received  to  recover 
back  the  price,  after  a  tender  of  tlie 
horse.     Faijiie  v.  Ji'hale,  11.  40  G.  .'}, 

V.'EIR. 

Under  ancient  deeds  recognizing  ariglit 
in  the  owner  of  an  estate  to  have  a 
weir  across  a  river  for  taking  fish,  if 
it  appear  that  such  v/eir  was  hereto- 
fore made  of  brush- wood,  through 
which  it  is  possible  for  tlie  fish  to 
escajjc  into  the  upper  part  of  the  river, 
he  cannot  convert  it  into  a  stone 
weir,  whereby  the  ])ossibility  of  escape 
tlirongli  the  weir  is  debarred  ;  tiiough 
in  flood  times  the  {i:>h  may  still  over- 
leap it.  The  enhancing,  straitening, 
or  enlarging  of  an  ancient  weir,  :is 
well  as  the  new  erection  of  one,  for 
the  purpo-c  o['  stopping  fish  in  the'ir 
])a>^s:!ge  up  a  river,  is  treated  as  a 
public  nuisance  by  Mii^ma  i'iinrta, 
V.  "IV,.  and  1'2  Ed.  -1.  c.  ',  ■  And  the 
ri.'dit  to  convert  a  brushwood  into  a 
btouv-  weir  is  not  evidenced  1)V  sliew- 


ing  that  40  years  ago  two-thirds  of  it 
liad  been  so  converted,  without  inter- 
ruption :  the  action  for  the  injury 
having  been  brought  within  '20  years 
after  tlie  remainitig  third  part  was  so 
converted,  f^'eld  v.  Hornby,  Clerk, 
H.  AG  G.  3.  195 

WTLL. 

1,  A  copyhold  or  customary  estate,  the 
freehold  of  which  is  in  the  lord  and 
not  in  the  tenant,  and  which  passes 
by  surrender  and  admittance,  is  not 
within  the  .5th  section  of  the  statute 
of  frauds,  29  Car.  2.  c.  3.,  so  as  to 
require  to  a  devise  of  it  the  signature 
of  the  party,  or  the  attestation  of  wit- 
nesses. Nor  is  it  within  the  7th  sec- 
tion, as  a  declaration  of  trust,  requir- 
ing to  be  proved  by  a  writing  signed 
by  the  pert;/;  which  applies  only  to 
cases  where  the  legal  and  equitable 
estates  are  separated ;  or  by  a  will 
in  irriling ;  which  must  be  understood 
only  of  such  a  will  of  lands  as  the 
statute  recognizes,  viz.  a  will  attest- 
ed by  three  or  four  witnesses.  But 
held  that  it  might  well  pass  by  in- 
structions for  a  will  taken  in  writing 
by  another,  in  the  presence  and  from 
the  oral  dictation  of  the  party,  though 
without  any  signature  or  attestation, 
which  was  established  as  her  will  by 
the  ecclesiastical  court  granting  pro- 
bate thereof,  and  is  a  good  will  under 
the  statute  of  wills  ;  the  estate  having 
been  surrendered  to  the  use  of  her  last 
will  in  writing.  Doc  d.  Cook  and  I  fife 
v.  Danvers,  II.  AG  G.  3.  21)i> 

'2.  Such  estates  pass,  not  by  the  will 
alone,  but  by  the  will  antl  surrender 
taken  together.  ib. 

V\TTNESS. 

1,  A  witness  cannot  be  cross  examined 
as  to  anv  collateral  independent  fact 
irrelevant  to  the  matter  in  issue,  for 
tlie  purpo>o  of  eontradicting  him  if 
his  ansv.cr  be  one  way  by  another 
witness,  in  order  to  discredit  the  v.  hole 
of  Ids   testimonv.     X/Jcwce/i'y  (j.  I-   v. 

j)c  jraiuii,  iL  uj  G.  3,  U)H 

%  An 


c:^ 


WiTNIiSS. 


S.  An  attorney  is  bound  to  disclose, 
when  called  as  a  witness  by  the  ad- 
verse party,  the  contents  of  a  notice 
ivhich  he  received  to  produce  a  paper 
in  the  hands  of  his  client ;  the  privi- 
lege of  the  client  only  extending  to 
exclude  tlie  disclosure  of  any  fact 
communicated  confidentially  to  the 


witness  in  the  character  of  his  attor- 
ney. Spenceley,  qui  tarn,  v.  Schu- 
lenburgh,  E.  46  G.  3.  357 


WORKHOUSE, 
See  Settlement  by  Office. 


EXD  OF  THE  SEVENTH  VOLUME. 
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B.  Bcmleij,  Holt  Court,  Pkel  ^Irn-t. 
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